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R laws have been treated on, by ſome eminent authors, 

in a {yſtematical way; and I ſhall mention thoſe who 
have favoured the public with performances of that kind, that 
it may appear how far the preſent undertaking was neceſſary. 
The learned Sir Thomas Craig's excellent Book, De feudis, is 
very much eſteemed at home, and celebrated abroad, for the 
juſtneſs of the . and elegancy of the ſtile; but it con- 
cerns only feudal ſubjects, and ſome particulars incident to them, 
according to its title, as they took place in his time. This 
treatiſe was never intended for a complete ſyſtem of our law ; 
and much of it, even in feudal matters, hath ſuffered great al- 
terations by ſubſequent ſtatutes and cuſtoms ſince his time. 
The only performance upon our law, that can be called an intire 
_ ſyſtem of it in civil rights, is the viſcount of Stairs Inſtitutions, 
That great judge and lawier worthily filled the chair of lord pre- 
ſident of the court of ſeſſion, for ſeveral years after the revolu- 
tion, and was ſucceeded by his ſon Sir Hugh Dalrymple, who 
acquitted himſelf, in that eminent ſtation, for about forty 
years, with great abilities, 


Sm George Mackenzie, a celebrated lawier, and who for ſome 
E was lord advocate, in the reigns of king Charles II. and 
ing james VII. wrote a compend of our law after the method 
of Juſtinian's Inſtitutions, which is a kind of epitome of thoſe 
of the lord Stair, and is a valuable performance, as compre- 
hending in miniature moſt of the principles of our law. And, 
that I may omit none that have wrote {ltematically upon our 
laws, Mr. William Forbes, late profeſſor of the civil law in Glaſ- 
gow, publiſhed, not many years ſince, a compend of our law, 
r his preface a great body of it: whether he ever 
perfected this work, I am ignorant, but it has not been offered 
to the public; and his compend, were it ever ſo perfect, or any 


other of that kind, cannot anſwer the preſent deſign. 


Tux viſcount of Stair having publiſhed his Inſtitutions in the 
1693, our law has undergone many alterations, and received 
great improvements ſince that time, and therefore another 
yſtem thereof ſeems to be much wanted; and a work of _ 

a kin 
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kind muſt be the more uſeful for this part of the kingdom, that 
the laſt reſort for deciding on our property is now in the houſe 
of Lords, where hitherto no proviſion is made for having any 
Scots judges on the wool-packs, to inform the houſe, upon 
occaſion, concerning the laws of this country; and we cannot 
be ſure of having always (as at preſent we have) ſome noble 
lords ſitting there, who are learned in the laws of Scotland; or 
of the peculiar happineſs of being able to reckon in that num- 
ber the noble — 2 who now worthily preſides in that ſu- 
preme and ſovereign court. . 


I nave, for many years, aſſiduouſly practiſed at the bar; and 
not finding that any of my contemporaries, who are better qua- 
lified for a performance of this kind, were likely to undertake 
it, Iemployed my leiſure hours, for ſeveral years paſt, in com- 
poſing the work now offered to the public, and hope it ſhall be 
received with candour ; by thoſe eſpecially who were better 
qualified for ſuch a work, but have not found leiſure or incli- 
nation to oblige the public by ſuch laborious performance. 


In this work, I have followed the general method of the viſ- 
count of Stair in his Inſtitutions, becauſe, in my apprehenſion, 
it is moſt juſt and natural, and therefore a good model. And 
farther, that ſyſtem is in the hands of all perſons converſant in 
our laws; — it had been inconvenient to diſtract the attention 
of the readers by a different method. 


Ar the ſame time, this plan ſerved only in order to intro- 
duce my ſubject, which I treat in ſuch manner as I judged 
moſt conducive to the perfection of the work, ſetting forth my 
ſentiments, in reſpect to the principles of our law, with great 
freedom; and in every title, and on each head, I take into con- 
ſideration all that I thought of uſe to complete the work. 


' In order to exhibit a ſcheme of the whole performance, I 
ſhall, firſt, briefly take notice of the general method of the lord 
Stair's Inſtitutions; and next, of the variations I have made from 
that method, and a general account of the improvements in this 
New Inſtitute. As to the firſt, the object of law being Rights 
er and real, and Actions, to make the ſame effectual, his 

ordſhip thus diſtributes his ſubject. | . 


: Ix the firſt book he premiſes a large title on the general Prin- 
ciples of Law, and a ſhort one upon Liberty and Servitude; and 
| | then 
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then proceeds to perſonal rights, whether ariſing from natural 
obligations, (which he calls Obediential) or conventional ones, 
their conſtitution and diſſolution. In the ſecond, he treats of 
rights real, viz. Property, Pledge and Servitude, as likewiſe of 
rights of a ſimilar nature, as tacks or leaſes, and tithes; and con- 
cludes it with the extinction of them, either by the deeds. of 
parties, or preſcription. In the third, he diſcourſes of the Tranſ- 
miſſion of rights, perſonal and real, either amongſt the living, 
by deeds off parties, and confiſcations, or from the dead to the 
living, by ſucceſſion, teſtamentary or legal. And, laſtly, in the 
fourth book, his lordſhip premiſes a large title upon the Autho- 
rity and juriſdiction of the court of ſeſſion, and then proceeds 
to Actions at law; and, after diſcuſſing the procedure therein, 
he conſiders the nature of particular actions, and concludes the 
whole work, with taking notice of Decrees of ſeſſion, execution 
of the ſame, or ſtays thereto, by Suſpenſion, or otherwiſe, 


Tux variations and improvements in this performance, as to 
the general method, are, firſt, That, as the firſt title contains 
variety of matters not touched upon by the lord Stair, ſo I have 
made the ſecond title greatly more extenſive, inſcribing it The 
fate and diſtinftion of perſons; and therein I conſider the dif- 
ferent ſtates and qualities of perſons, ariſing from nature, or 
the civil inſtitution, not omitting that of freemen and ſlaves, 
which his lordſtiip makes the only ſubject of that title. And, 
next to this, I have added a title on The diviſion and quality 
of things, a general notion of perſons and things being pre- 
liminary to the knowledge of rights incident to them. In this 
I have imitated the emperor Juſtinian, who, as he * his 
digeſts with the general principles and ſources of the law, ſo 
he has an introductory title, De ſſatu hominum; and another, 
De diviſione rerum et qualitate. 99705 


I nave likewiſe varied ſome of the titles of this firſt book. 
Thus his lordſhip treats of Loan and Commodate in one title, 
and of Depoſitum, as likewiſe of The Obligation upon Inn- tee p- 

ers, &c. and Pledge in another; but all theſe being different 
contracts, I have allotted to each a particular title. Again, he 
conſiders Bills of exchange as a ſpecies of Mutuum, and the con- 
tract for intereſt as a kind of Location; but theſe being import- 
ant contracts, of a different nature from thoſe with which he 
claſſes them, I have diſcourſed of the ſame, in particular titles, 
ſeverally. . 9 


Next, 
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 Nexr, in the ſeventh title of the firſt book, I have treated 
on Inhibitions after Interdictions, ſince both are governed by 
the ſame rules, and an inhibition is in a manner a partial inter- 
diction, ſecuring the heritable eſtate of the debtor to the credi- 
tor for his payment, in the ſame manner as an interdiction ſaves 
it to the heir: whereas his lordſhip conſiders inhibitions, in his 
fourth book, amongſt diligences. And, in the tenth title, I 
have diſcourſed upon Forgery of writings, amongſt other de- 
linquencies, whence damages ariſe, for which action lyes in 
civil courts of juſtice : but the lord Stair refers it wholly to the 
title Improbations, in the fourth book. I likewiſe in the fame 
tenth title treat of Battery, pendente lite, which has ſignal effects 
in a civil conſideration, but is omitted by his lordſhip; as like- 
wiſe are the delinquencies of perjury, and that of unlawtul gam- 
ing, of both which, for the like reaſon, I diſcourſe in that title. 
And this leads me to the other improvements, among which | 
| ſhall not ſpecially mention the various caſes decided by the 
court of ſeſſion ſince the lord Stair's time, which very much 
improve our law; nor the divers other matters that I take into 
conſideration, as they fall in my way, beſides the above, for 
theſe can only be known by peruſal of the work: I ſhall there- 
fore only take notice of the moſt conſiderable articles on this 


head. 


Tas lord Stair is very full, in his fourth book, upon the court 
of ſeſſion, its authority, power and juriſdiction, and likewiſe on 
the form of proceſs, and exhibits the draught of libels, or de- 
clarations, in moſt of the reſpective actions, which ſuperſeded, - 
in a great meaſure, my labour in theſe matters; for I give only 
a ſhort and ſummary view of them; but have, in this fourth 
book, treated of divers particulars not touched upon by his 
lordſhip, which I thought of uſe to perfe& the work ; and this 
prevented my obſerving either his lordſhip's order, or number 
of titles in that book. And, in the firſt place, I have diſcourſed 
of the ſeveral other courts of juſtice, as well as of the court of 
ſeſſion, beginning with the high court of parliament; I con- 
ceived ſuch diſquiſition of importance, to the ſcope and deſign 
of the work; and that, being the firſt of the kind, it would not 
be unacceptable to the public. We 5 


AGAIN, I have added a title upon the penalties of. calumnious. 
ſuits or pleas, to ſhow, that the law diſcourages all vexatious li- 
tigations, and only gives its aid to claims | RF at leaſt, 
by probable grounds. 
CO IN 
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_ In this I have followed the emperor "yt who, in his 
Inſtitutes, has a title to the ſame purpoſe; and, after the ſame 
example, I have concluded the whole performance with a title 
upon rules of the civil law, moſtly taken out of the title of the 
Digeſts, De regulis juris, adapting the ſame to our law and 
practice. With this title the emperor ſhuts up his Digeſts, that 
comprehenſive ſyſtem of the old laws of the Romans, and there- 
fore juſtly called by him likewiſe the Pande#s. This allo is 
an Eſſay, the firſt of the Kind with us, and tends to the per- 


fection of the work: ſince, as ſhall appear in the progreſs, we 


regard the civil law very much, where our own ſtatutes and 


cuſtoms fail. 


* 


Tn two following particulars are of great importance, viz. 
firſt, the ſignal alteration of our law by the two late ſtatutes. 
The one that takes away ward-holdings, converting them into 
blench or feu, tends to the no ſmall advantage of the ſubjects 
of this country; and the other, which aboliſhes the higher he- 
ritable juriſdictions in Scotland, and reſumes to the crown he- 
ritable ſheriffships, intitles all the people of Scotland to the 
happy influence of his Majeſty's courts; and provides, that the 


adminiſtration of juſtice in inferior courts ſhall proceed 1n a re- 


gular courſe, for which purpoſe divers wholſome regulations are 


made by theſe two ſtatutes: now, beſides the tranſient notice 
I take of theſe alterations, as they fall in my way, I have a par- 


ticular title upon the fame, at the end of the third book, where- 
in I give a full ſtate of the alterations in our feudal rights and 


juriſdictions by thoſe ſtatutes, and an account of the other regu- 
lations thereby introduced, | 


Tux other particular is, in my apprehenſion, of the higheſt 
conſequence to the improvement of the work. I have ſub- 
joined at the end of each title of the firſt three books, and in 
divers titles of the fourth, a kind of parallel between our laws 
and thoſe of England, in relation to the ſubje& of ſuch title, 
ſhewing the conformity or diſconformity betwixt the one and 


the other. The lord Stair had no occaſion to obſerve any thing 


of this kind, nor was it of great uſe in his time; but now, ſince 
the union of the two kingdoms, there is ſuch intercourſe be- 
tween the ſubjects of South and North Britain, that it muſt be 
of great moment, that the laws of both be generally underſtood, 
and their agreement or diverſity attended to; ſo that people, in 


their mutual correſpondence, may regulate themſelves accord- 


ingly; 


x THE PREFACE. 6, 
ingly; and the reſpective laws and uſages may likewiſe receive 
ſome light from the compariſon. eg et 


In this part of the treatiſe, I have appealed to the beſt au- 
thors on the laws of England; and, amongſt others, to Danvers 
and Viner's General abridgement of law and equity; as likewiſe, 
to Bacon's New abridgement of the law of England : who refet 
to precedents in the courts of common law, and to caſes in e- 
quity decided in the courts of chancery and exchequer, for 

roof of their poſitions ; ſo that, if I had committed any errors, 
it would have happencd in following or miſapprehending them; 
but, to prevent lch miſtakes, I having no other knowledge of 
that law than by theory, which cannot be depended upon, ſub- 
jected my obſervations thereon to the review of gentlemen 
learned in the laws of England, who generouſly undertook that 
labour for the public good. They, on this occaſion, made ſuch 
alterations as they thought proper; and therefore, 'tis thought 
the public may ſafely depend upon the juſtneſs of thoſe obſer- 
vations, { 


" Tmave throughout added upon the margin ſummaries of the 


paragraphs to which they are adjoined. This was ſomewhat 


laborious, but is uſeful, as being a kind of abridgement of the 


contents. I have likewiſe referred on the margin to the authori- 
ties whereon I found my poſitions, which was very trouble- 


ſome, but worth all the pains. 


Axv, laſtly, In the courſe of this performance, I have made 
Tome few notes or remarks which had relation to the ſubject, 
but could not with any propricty enter the text: as for ex- 
ample, a long diſſertation touching The introduction of the feu- 
dal law into this country, and another concerning The authority 
of the Regiam Majeſtatem, and of other tracts and old ſtatutes 
bound with it, as parts of our old laws. Theſe notes, I con- 
ceived, might be of uſe to illuſtrate ſome parts of our law; but 
{ince they are, for the moſt part, matters affcutiolity, the reader, 
that is not fond of ſuch entertainment, may paſs them; by for 
the continuation of the text has no dependance upon the Naw, 


| As the deſign of this work is only to treat of our law, in re- 
lation to civil rights, I have limited the title accordingly ; for 
crimes fall under my conſideration in no other view, than as ci- 
vil intereſts accrue thereby to the parties concerned, which are 
cognoſcible before civil courts of juſtice, 'Tis true, in the fourth | 
hs book, 
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book, I have treated of the court of Juſticiary, to which the 
cognizance only of criminal cauſes belongs; but that happens, 
becauſe the nature of juriſdiction, which is the principal ſubje& 
of that book, could not be fully apprehended, without tracin 
it in the ſeveral courts where it is exerciſed. It muſt be Ke 
that the law which concerns civil rights is of the moſt exten- 
ſive uſe in common life, as reſpecting the ſeveral connexions, 
intercourſe and negotiations amongſt men; and for this reaſon, 
erhaps, the lord Stair intitled his treatiſe, Inſtitutions of the 
os of Scotland, without limiting it to civil rights, tho' he only 


takes theſe into his conſideration, 


As to the ſtile, it is ſuch as becomes a ſubject of this kind; 
and I have, as much as poſſible, avoided law-terms, or ſufficient- 
ly explained them; and I have endeavoured to render the ſtile 
agreeable to readers accuſtomed to the purity of the Engliſh 
language; ſo that the work may be entertaining as well to o- 
thers, as thoſe converſant in the law: and, tho' I am rather 
conciſe than diffuſe, it is drawn out to a conſiderable length 
through the copiouſneſs of the ſubject, which could not be a+ - 
voided, : * | 


I navs divided the work into two volumes, the firſt whereof 
is now offered to the public; the other, which is already'in the 
preſs, ſhall be proceeded in with all diligence, in order to its 
publication. It will be, tis thought, of the like ſize with the 
firſt; and there is to be ſubjoined thereto a full alphabetical In- 
dex of the matters contained in both. 


A PERFORMANCE of this kind, if done to purpoſe, muſt be of 
great ſervice, conſidering the above circumſtances, and parti- 
cularly the many alterations that have happened in our law 
ſince the lord Stairs time: but whether the preſent undertaking | 
ſhall anſwer the end propoſed, muſt appear from the reception 
it meets with from the public. 


A ambition to be ſeen in print, when the preſs is ſo much 
crouded, did not influence me, and therefore the author's name 
is concealed ; which I was likewiſe induced to, becauſe I ſtill 
practiſe at the bar; and indeed the original intention was, that 
the work ſhould not be publiſhed in my own time, for I did not 
affect the character of an author. But an eminent and honour- 
able lawier, after ſecing a ſpecimen of it, prevailed upon me 

HS 
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to conſent to the publication, for that it would be uſeful to the 
ublic, and reflect no diſhonour upon the author, tho he ſhould 
be known. A x Pry 1 13 580 


As to the obſervations upon the law of England, the learned 
in that law can find no occaſion for criticiſms thereon, ſince I 
intended by thoſe, only to give my countrymen, eſpecially my 
Junior companions at the bar, a taſte of the law of South Britain, 
with which, by the union of the two kingdoms, we have ſo 
great intercourſe. And theſe remarks may allo afford ſome en- 
tertainment to ſuch perſons verſed in the laws of England, as 
ſhall have the curioſity, or occaſion to look into a work of this 


kind. 


Tux only motive I had in this undertaking, was to ſerve the 
public, a work of ſuch kind being much wanted ; and there- 
Pte tis hoped, the ſame ſhall meet with a favourable recep- 
tion. The noble and learned Duke, under whoſe patronage it 

comes abroad, had a large ſpecimen of the performance, and 
approved of its publication. But, at the ſame time, I am ſen- 
ble, that this, and every other work of the like kind, muſt 
ſtand or fall by its own merit, from whatever inducement it 
is wrote, or whether it comes out recommended by any name 


Or not. | | 75 
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370. L. 19, for (drawer) r. drawee. 642. L. 17. for (heir's) r. heirs. 
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OF THE 


LAWSof SCOTLAND 


IN 


CIVIL NIGHT 8, &c. 
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OBSERVATIONS upon the Agreement or | Diverſity between 
them and the Laws of ENGLAND. 


BOOK I. 
PERSONAL RIGHTS, their Conſtitution and Diſſolution. 
E i HE firſt three titles of this book, which ſet forth the com- 


mon principles of law, and the ſources of the laws of Scot- 
| land, the ſtate and diſtinction of perſons, and the diviſion 


and quality of things, are an introduction to the whole work, ſince 
the knowledge of thoſe is previouſly requiſite to that of rights, per- 


ſonal or real : however, the remaining titles, which are by far the 
greateſt ym concern perſonal rights, their conſtitution or diſſoluti- 
on; and theſe, as the firſt object of law, come naturally under con- 


ſideration next after the above preliminaries, and therefore are diſ- 
cuſſed in this firſt book. | 


TI T. I. 


Common principles of law. 
The ſeveral kinds of law. 
The ſources and foundations of the law of Scotland. 


T AW is the rule of voluntary actions of rational beings*, pre- 
ſeribing what ought to be done or forborn ; what it commands 
is juſt, right and good, and what it forbids is unjuſt, wrong or evil; 
but ſuch actions as are not commanded nor forbidden are indifferent, 
neither good nor evil, but left to the freedom of man's will. 


VoLUNTARY actions are only ſubject to laws; for ſuch actions 
as have not the concurrence of the will 7 not from men as 
rational agents, but are purely mechanical: thus the actions of idi- 
ots, madmen, or men aſleep, are not imputable to their wills, but 
rather to the motion of their blood and animal ſpirits; and when 
one, by ſhooting at a mark or wild fowl, kills a man that unhappi- 


A ly. 


1. Law, what. 


2. Subject of 
law, volunta- 
ry actions. 


3. Who a le- 
giſlator, The 
effect of coun- 
ſels of lawgiv- 
ers, and to- 
lerating laws. 


4. The in- 
tendment and 
end of law is 
juſtice, and 
that either 
with reſpect 
to ons or 
actions. 


5. Juſtice, as 
aſcribed to 


perſons, 
what. 


6. The juſtice 
or injuſtice 
of actions, 


7. Juſtice is 
either diſtri- 
butive or 
commutative. 
Diſtribu- 

tive jultice, 
what. To it 
may be aſ⸗- 

- Cribed the 
exerciſe of 
beneficence, : 
and the like 
vir tnes, 


or unjuſt, not any 
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ly interveens, the event is aſcribed to chance or providence, and not 
to the ano? © 


Ir is only a ſuperior that can give laws, for noneother has power 
to command or forbid, which is the proper buſineſs of laws. It 


1. 7. ff. de 


is true, ſometimes the dau ur counſels or adviſes ; but ſuch admo- legib. Kc. 
0 


nitions cannot be reſpected as laws; ſince, tho' the obſervance of 
them is commendable, yet the neglect is not puniſhable. We have 
divers inſtances of this kind in the divine law, and likewiſe in 
human laws*% Sometimes laws tolerate actions to be done, which 
otherwiſe: were not allowable !; in ſuch caſe, the law only waves 
the puniſhment, and reſtrains others from creating trouble to thoſe 
who accept of the indulgence of the law: by this means theſe acti- 
ons do not become lawful in a proper ſenſe, or innocent, but only 
not puniſhable. Of this kind was the allowanee of plurality of wives 
and arbitrary divorce among the Jews e. 


Tux natural intendment and end of the law is juſtice; which ei- 
ther reſpects mens actions, or the diſpoſition of theit minds. Juſtice, 
as attributed to mens actions, is their conformity to law, as injuſtice 
is their diſconformity to it; for law being the rule, the obſervance 


or deviation from it renders the action juſt or unjuſt, right or wrong. 


Bur juſtice, as aſcribed to poems is the habit or. 8 of 
the —— to act juſtly and conformably to law; or, according to the 
Roman lawiers, a conſtant and perpetual diſpoſition of the will to 
give every one his duef : therefore, when a man is faid to be juſt 

particular action, but the habit or aptitude as to 
actions of ſuch kind, which determines the character of the perſon; 


is conlidered. 5 he 


_ HoweEvex, the juſtice or injuſtice of actions is what alone di- 
ſtinguiſhes guilt or innocence in every particular inſtance, in a politi- 
cal conſideration, without r to the diſpoſition of the mind, 
which, in a moral or religious ſenſe, is chiefly reſpefted : for juſt men, 
through weakneſs of human nature, or misfortune of their worldly 
circumſtances, frequently commit unjuſt actions, as a debtor who, 
by accidental loſſes, becomes inſolvent, and cannot do juſtice to his 
creditors ; and unjuſt men often a& juſtly for fear of puniſhment, or 
from corrupt principles. 5 8 


JusT1CE is either diſtributive, or commutative. Diſtributive is 
that which chiefly concerns the diſpenſing of rewards and puniſh- 
ments, according to the merits of the reſpective perſons ; and to this 
likewiſe may be aſcribed the exerciſe of beneficence, gratitude and 
charity, or other moral virtues, whereby we do-good to thoſe to 
whom we ly under no direct or effectual obligation: but tho', by 
performance of theſe offices with diſcretion . intent, we diſ- 
charge our duty to Gop e, and merit praiſe and commendation 
from men, yet by omiſſion of them we do not incur injuſtice in à 
proper ſenſe, towards thoſe to whom we refuſe theſe acts of benefi- 
cence, becauſe they were not founded in any claim againſt us effec- 
tual in law, even as it took place in the pure ſtate of nature. 
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b x Cor. vii. 


_ quality. 


Tir. I. Common Principles of Law, &c. 


_ -COMMUTATIVE 
mutual intercourſe of 
ſuch c 
benefit 


3 
juſtice is that which is incident to contracts, and 


tations among men; it is ſo called, becauſe in 


s an equality of things real or ſuppoſed interveens, ſo that the 
— is commuted or interchanged for that which is given. 


Ax diſtributive juſtice the geometrical proportion ordinarily takes 
place, that is, the merits of the reſpeQive perſons muſt be conſider- 
ed: thus a worthy man may be more rewarded for the ſame action 
than another of a worſe character; and, by the civil law, more ri- 
gorous puniſhments were inflicted on ſlaves for the fame crimes than 
upon freemen : but, when the different circumſtances and conditions 
of the perſons are conſidered, there is an equality. And in the ſame 
manner in relieving the indigent, and performing other a&s of bene- 
ficence, the merits of the perſons muſt be — 2 in order to an e- 


_ ” 


Bur in commutative juſtice arithmetical rtion is for moſt part 


followed, that is, an equality muſt be obſerved in our contracts, and 
Ve mult perform the terms of our engagements, whoever the perſons 


are with whom they are made, without diſtintion. 


Tus diſtinction of juſtice is found fault with by Grotius, and he 


1. divides it into attributive and expletive . The firſt is exactly the 
fame with diſtributive juſtice, as he explains it, and comprehen 


the 
exerciſe of beneficence, gratitude and charity, wherein the perſons 


Tua the notion of juſtice may agree to that called attributive 
in its full extent, we muſt underſtand it in a moſt large ſenſe, fo as to 
comprehend charity too, which properly does not fall under it ; and 
one's DUE in the above definition muſt include not only what one 


has a perfect right to, but likewiſe what he has only a fitneſs in re- 


PL.10.{ 1. 
ff. de juſt. et 
Jure. 


ceiving, as being a proper object whereon another's bounty ought to 
be conferred ; wherefore univerſal juſtice is here meant, viz. that 
which regulates all the duties incumbent on us in a civil or ſocial life, 


- ExeLETIVE juſtice is more comprehenſive than commutative, 
which ſeems to be confined to an equality in contracts, whereas this 
extends to the performance of all obligations, whether natural or 
conventional, wherein the parties intereſted have a perfect right to 
exact it, and, on denial or refuſal whereof, we are injurious to them, 
and guilty of injuſtice; and this indeed is what alone, in a 264 to 
ſenſe, comes Wh the character of juſtice, as diſtinguiſhed from be- 
neficence or charity, on the omiſſion whereof we cannot be ſaid to be 
injurious in any particular inſtance. aa cops a 


Tux general precepts of law, into which all the particular zultan⸗ 
ces of our duty ultimately reſolve, are ſumm d up by the Roman 


lawiers in theſe three“; 1. Honeſt? vivere, to live honeſtly. This is 
a general maxim of the law of nature, comprehending the duties of 
morality, moſt of which are enforced with the civil ſanction, and in 

theſe few, whereof the tranſgreſſion is ſuffered with impunity, the 


puniſh- 


tative juſtice, | 
what, 


9. The geo» 
metrical pro- 
rtion ob- 
erved in diſ- 
tributive juſ- 
tice, 


Grotius's dis 
viſion of it in- 
to attributive 
andexpletive, 


12. What 
comes under 
the character 
of juſtice in 
a proper 
ſelle, and di- 
ſtinguiſhes it 
from berieſi - 
cence and 
charity. 


13. The ge- 
neral precepts - 
of law, 


to hurt or wrong no man: it prohibits all 


14. The du- 
ties of a ſoci- 


al life are 


comprehend - 
ed in the rule 
of the goſpel, 
Mat. vii. 12. 
The manner 
of following 
this rule. 


15. Law pro- 


perly the law 
oſnature, and 


non omne quod licet honeſtum eſt, 
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puniſhment is waved, to avoid greater miſchiefs to the community ; 
as in the toleration of public ſtews, to prevent the violation of ma- 
trons and virgins, in which caſe the dictate of the civil law is, that 
whereby all immoral actions, even 
ſuch as are tolerated, are diſcountenanced. 
perſonal injuries and wrongs 
by one man to another, in relation to his life, members, liberty and 
reputation. And, 3. Suum cuique tribuere, to render to every one his 
own, and what is due to him. This concerns all rights or claims to 
which any perſon is intitled, and enjoins that the ſame be made good 
to him. 
included in the notion of juſtice ; to cultivate which, and urge the 
practice of it, is the great buſineſs of the law. 


THe precepts which concern the duties of a ſocial life are com- 
prehended in that excellent rule of juſtice and beneficence laid down 
in the goſpel, ** As ye would that men ſhould do unto you, do ye 
« alſo unto them. "This principle is founded in human nature, 
and is then followed when we ſuppoſe ourſelves in the of others, 
and them in ours, and do to them as we could reaſonably expect they 
would or ought to do to us in ſuch circumſtances, 


La w,. ina proper ſenſe, is the law of nature, and the patticular law 
of a nation. God, as ſupreme Lord over the great commonwealth: 


the law of of mankind, has given a law to all men, interwoven with their na- 
a nation. * ture, and therefore called the law of nature; in which ſenſe the 
great apoſtle juſtly affirms, © That men by nature are a law unto 


« themſelves d;“ and this is the law given by Gop to all men as his 
ſubjects, being the law of their nature, of which Gop is the author. 
But then, as . Lord likewiſe, God's authority gives a ſancti- 
on to the particular bodies of law which are made under it, and not 
inconſiſtent with the ſame, for the e and good order of civil go- 
vernment; the execution whereof, for the maintenance of ſociety, and 
preventing anarchy and confuſion, he approves. Theſe conſtitutions 
of particular governments are like the [or Vol of cities or corporati- 
ons, in compariſon of the univerſal law of mankind ; for as theſe by- 


laws receive their binding force from the general law of the nation, 


ſo the laws of every ſtate, tho' given to men by men, ultimatel 
derive their authority from the univerſal law of mankind, or the law 


of nature given by Gop, the author of human nature, to all men: 


16, In what 
ſenſe the law 
of nations, 

the civil, ca- 
non and fen- 
dal laws, con- 
ſidered here. 


hence he who breaks the laws of his country reſiſts the ordinance of 
Gop, that is, the law of his nature. | 


THE emperor Juſtinian divides law into the law of nature, the law 


2. Alterum non ledere, - 


th theſe laſt relate to the duties of a ſocial life, and are 


Matth. vii. 
12. 


Rom. ii, 14. 


of nations, and the civil law, or the law of the Roman ſtate, of 


which he was the head. I ſhall conſider not only the law of na- 
ture, and the particular law.of a nation, which are the only laws to 
which men are ſubject, but alſo the law commonly called the 


law of nations, and ſhew that properly it is not a diſtin& law from 
that of nature. I ſhall likewiſt 


feudal laws, as being in ſome meaſure ſources of our law, but which 
are only to be regarded as law with us, fo far as they are-received by 


* Our 


o Tit. inſt. de 


jure nat. 


gent. et civ. 


take notice of the civil, canon and 


Tir. J. 
our ſtatutory or conſuetudinary law, that is, either by the expreſs or 


Common Principles of Law, Sc. 5 


| tacite conſent of the legiſlature. | 
THE poſitive law of Gop makes no part of this diviſion, as neither 


„Deut. iv. 8. 


b pr. inſtit. de 
jure natur. 
&c. 


cD. princip. 


Rom. ii. 15. 


*Exod. xx. 


deſtruction of Jeruſalem, and their di 


did it in that of the emperor Juſtinian ; becauſe the judicial and 
ceremonial laws were peculiar to the Jews, not extending to any other 
nation: and, even as to the Jews, the ceremonial law was at an 
end by the coming of CHRIS the Meſſiah, whom it prefigured, and 
the judicial law ceaſed to be binding by the abolition of their ſtate, 
perſion: for it could only take 

ble to 
period, perſons of the Jewiſh race 
judicial laws of the ſeveral countries 


place among them as a nation 
whereas, ever ſince the foreſaid 
muſt ſubmit to the political or 
where they reſide or ſojourn. 


TRR moral law of the ten commandments was only. new pro- 
mulgation to the Jews of the law of nature, with the addition of one 
poſitive precept, viz. the fourth, which, ſo far as concerned the preciſe 
day, or exact proportion of our time for divine ſervice, is certain- 
ly ſuch. The evangelical law, as it reſpects our moral conduct, was 
only a reſtoration of the moral law, or law of nature, to its primitive 
luſtre, and a new authoritative promulgation of it to all mankind for 
that purpoſe ; and the few poſitive duties of the Chriſtian religion, 
which are ſyperadded, haye a direct tendency and ſubſerviency to that 
eat end; and the civil laws of this, and every Chriſtian country, en- 
orce the laws of religion, for the good of the ſociety: and by the law 


of nature we are bound to obey the will of God, whether made known 


to us by the light of reaſon, or revelation. 


THe law of nature is defined by the Roman lawiers, That. which 
nature has taught all living creaturesb. For in many inſtances there 
are reſemblances of it among brute animals, from natural inſtinct, 
as ſelf-preſeryation, procreation, and nurture of their young; but 
theſe actions do not proceed from obedience to the law of nature, of 
which brutes are incapable, but from the impulſe of natural appetites 
implanted by Gop, the all- wiſe Creator, in all animals, for the pre- 
ſervation of the individuals, and propagation of the ſpecies ; there- 


fore it is only in an improper ſenſe, that in theſe reſpects brutes are 
ſaid to follow the law of nature*. | 


In a proper ſenſe the law of nature is peculiar to rational beings. It 
is that original law whereby our actions are right or wrong, good or 


evil, as they are agreeable or diſagreeable to the nature of Gop 


and man, and the relation we ſtand in to Gop and one another. Ac- ing 


tions agrecable to the nature of Gop and man, and their mutual re- 
lation, are right or good, and the contrary wrong or evil. This law 
was 9 impreſt by Gop the Almighty Creator, and ſupreme 
Lawgiver, upon the foul of man; and its characters being much 
worn out by the ſuperveening corruption of human nature, it was 
tranſcribed to the Jews in the Decalogue or ten commandments*, and 


afterwards in due time illuſtrated by our Sa viouk and his apoſtles, 


and er ge a- new to the whole world, (as is above obſerved) and 
con 


igned to lateſt poſterity in the writings of the New Teſtament. 
THE 


17. Why the 
poſitive law 
of Gov no 
member in 
the diviſion 
of law. 


t the ſame in execution; 


18. Law of 


nature ac- 
cording to 
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THe dictates of nature are laws in the ſtricteſt propriety; for Gon, 
by forming us of ſuch natures, and placing us in the relation we ſtand 
in to himſelf and one another, thereby commands ſuch actions as are 
agreeable to our rational nature and that relation, and forbids the 
contrary : they concern our duty to Gop, ourſelves and our neigh- 
bours, and ſo are of univerſal comprehenſion ; therefore natural reli- 
gion, and the virtues of morality, derive their obligation from the law 
of nature, as the contrary vices are thereby forbidden. 


THs exerciſe of ſome precepts of the law of nature could not take 
place in the ſtate of nature, as all thoſe which ſuppoſe the diſtinction of 
property and erection of magiſtracy ; but that is the caſe of all laws 
divine and human, that proper terms muſt be ſuppoſed, in order that 


they may take effect in any particular inſtance, but ſtill the diate of 


the law was the ſame before ſuch happens. As in a circle, it was a 
certain truth that all the lines from the center to the circumference 
muſt be equal to one another, as much before any circle was drawn 
on a plane as thereafter, 


TRE caſe is the fame as to moral truths, or maxims of the law of 
nature: for example, before diſtinction of property took place, there 
could be no theft or robbery; but ſtill it was an eternal truth, that 
to invade another man's property, whenever ſuch took place, was in- 
juſtice, and conſequently theft or robbery are againſt the laws of na- 
ture, as is juſtly declared by the emperor Juſtinian*. Thus like- 
wiſe it was ever a dictate of nature to ſubmit to the higher powers, 
tho' in the original ſtate, before the erection of magiſtrates, there was 
no place for the exerciſe of it, but when government was introduced 
the principles of nature in that reſpe& came to take effe& ; and the 
like may 5 ſaid of many other dictates of the law of nature. 


As the legiſlator is Gop, the author of nature, and conſequently 
of the ſyſtem of laws founded upon it, fo its ſanction is the rewards 
and puniſhments ariſing from conſcience, which approves or con- 
demns our actions, as they are agreeable or diſagreeable to this law b. 
This reflection on our moral conduct produces in our minds comfort, 
pleaſure and ſatisfaction, when the dictates of this law are obſerved 
in > Mavens and remorſe, anguiſh and pain, when they are con- 
temned, „ he, 


HENCE it was juſtly ſaid by ſome of the ancients, That virtue is 
its own reward, and vice its own puniſhment. | 


THE diſtinction of moral good and evil, right and wrong, is fo 
deeply founded in human nature, that the moſt degenerate and worſt 
of men cannot quite obliterate the ſentiments of it in themſelves. 


What we are further taught, from revelation, of future rewards and 


puniſhments after this life, was for the moſt part beyond the reach 
of nature and its obſcure light, tho' ſuch retribution is ſtrongly found- 
ed in natural reaſon, that oppreſſed virtue and triumphant vice may 
at laſt meet with a due recompenſe: this, from the reaſon of things, 
was believed by many of the ancient philoſophers*. | 


Tuis 


„Rom. ii. 15, 
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13, 14. 
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Thais original law is frequently termed the law or dictate of rea- 
ſon, becauſe by the uſe of reaſon, duly improv d, the laws of nature 
may be diſ covered. 1 | : | | 


Tux light of reaſon, in the uncorrupted ſtate of mankind, was 
ſufficient to direct us to the principles and duties of morality, but, 
upon the degeneracy of human nature, it became a fallible guide; 
and therefore, beſides other great ends of revelation, it was neceſſa- 

, in order to ſet the law of nature in its true light, and to free it 
on the obſcurity and uncertainty whetewith it was clouded by the 
infirmity of the human underſtanding, perverſeneſs of the will, and 
irregularity of the affections. | 


THe law of nature often comes under the name of equity, becauſe 
poſitive laws and contracts receive an equitable interpretation from na- 


tural reaſon, when the ſtrict and rigid ſenſe of the words interferes 
with its principles b. | 


THE moral law is likewiſe en, the epithet of the law of nature, 
becauſe it is the ſtandard of morality, and rule of mens actions and 


manners; and the * and duties ariſing from it are eternally 
juſt, and indiſpenſibly binding. 


Tis true, man did not exiſt from eternity, but the truths that 
concern his duty are eternal, viz. that a being poſſeſt of ſuch facul- 
ties as man, whenever he exiſted, behoved to adore, love and obe 
God his Creator, honour his parents, and perform the other duties 
ariſing from his relation to Gob, and to thoſe of his own kind, and 


from the nature of a rational being qualified for ſociety and govern- 
ment. . X . . . 


Tur principles and habits from which good actions proceed are 


termed moral virtues, and the contrary diſpoſitions are characterized 


vices. 


THE laws of nature therefore are immutable, being founded in 
the nature of Gop and man, and our relation to him and one ano- 
ther. Some of them indeed ſeem to admit of exceptions or di ſpen- 
fations; but truly theſe are particular laws, proper to certain caſes 
and circumſtances, -*I hus the law of nature in general forbids man- 


. laughter ; but then there is another law, which, in the particular 
caſe of ſelf-defence, allows of killing the invader. 


Again, the law 
enjoins reſtitution of the thing depoſite to the depoſitor. But there 
is another law which, upon the proprietor's appearing, commands, 
that, in competition with the true owner, it ought to be reſtored to 
him, and not to the depoſitor ©, 1 


FROM theſe and the like inſtances, tis plain, they do not alter the 
reſcription of the general law towhich they are exceptions, but that 


th the one and the other are immutably juſt, according to their 


uſe and extent, | 
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Tur civil or political law of a nation does not, tis true, adhibit 
its ſanction to certain of the laws of nature; but it does not from 
thence follow, that the laws of nature are ſubjected to the civil 
powers ; for thoſe powers neither do, nor can detract from the obli- 


gation lying on the conſcience, to obſerve theſe moral duties which 


are not enforced by the civil ſanction, and to refrain from theſe vici- 
ous practices, which, to prevent greater miſchiefs to the ſociety, are 
left unpuniſhed. 2 

HEN RE, tho' the civil law did not oblige the parents of inceſtu- 


ous children to maintain them“, yet they ſtill lay under the ties 
of nature to do it; and tho” it allowed concubinage, yet it could not 


- purge ſuch cohabitation from any moral turpitude wherewith it is 


chargeable: nor can the law of a nation that tolerates publick ſtews 
render a promiſcuous commerce with women agreeable to the laws of 
nature. Therefore the political law only indemniſies thoſe actions as 
to a civil penalty, but by no means legitimates or juſtifies them :- on 
the contrary, 'tis a maxim in the civil law, and laws of all nations, 


above referred to, that non omne quod licet honeſtum eft ®, not every ac- 


tion that may be done with impunity is therefore virtuous and honeſt, . 


Tux laws of nature, and obligations thence ariſing, are, in a great 
meaſure, the ſubje& of the political law of a nation, ſo far as concerns 
our outward behaviour, .for regulating whereof only government was 
inſtituted ; but as to the thoughts, or inward affections of the mind, 
they belong only to the cognizance of Gop who judges the heart. 
Hence 'tis a maxim in law, which by no means will hold in religion, 
that cogitationis nulla pena®, none Is puniſhable for thoughts, but on- 
ly for overt acts. | 


WHERE contracts are null by the law of the, nation, through 
want of ſome neceſſary ſolemnity, the party is not bound to obſerve 
them, even by the law of nature, or in point of conſcience, further 
than to indemnify the other; for our eſtates are ſubject to the poli- 
tical laws of the nation, which, when they contain no'moral turpi- 
tude, regulate the conſcience; and the eſſect or validity of contracts 
depends wholly upon the laws, and parties are underſtood to con- 
ſent, that their deeds ſhall be no further effectual than as they are 


conform to the ſame. | 


Tus, promiſes are obligatory by the law of nature, but by the 
civil law were not effectual, except when made in the form of a ſtipula- 
tion; and deeds, in relation to heritage, are not binding with us, unleſs 
executed in writing, duly ſubſcribed by the parties; and I conceive 
one may reſile from them otherwiſe made with a good conſcience, 
becauſe, by entering into ſocicty, and ſubjecting ourſelves to govern- 
ment, we ſubmit our pactions and — in relation to our eſtates, 
to the law of the country where we reſide; ſo that, for the non- ob- 


ſervance of ſuch void contracts, there is an implied conſent of the 


party concerned, to whom therefore no injury is done. 


Tuts more forcibly holds in the caſe of teſtaments, which the 
heir or executor is not bound to obſerve, even in point of conſcieneſe 
unles, 


L. 10. c. de 
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unleſs they are conform to the law of the country ; for they owe their 
binding force TN to the political law: and therefore in ſome coun- 
tries, teſtamentary diſpoſitions have no place, and in others the power 
of teſting is much reſtrained ; and particularly with us, as ſhall ap- 


pear in the proper place i. 


TRE law of nations, as it is commonly called) is the law and 
cuſtoms uſed by all, or at leaſt the moſt civilized nations. 


NATIONS or ſtates are great bodies politick, and, by reaſon of 
the union of their feveral parts, they are in effect animated by one 
will, which regulates all their movements, and therefore they are 
conſidered as moral perſons, of which the ſovereign is the head, and 
the ſubjects the members; and the law of nature, as applied to na- 
tions, and the common uſages amongſt them, are called the law of 
nations. 


_ THERE is a ſociety between nations ſimilar to that which is natu- 
rally among men; for the ſame reaſons, that induced private perſons 
to maintain union amongſt themſelves, engaged ſtates to keep up a 
good correſpondence with one another; for which purpoſe, it is ne- 


ceſſary there ſhould be ſome laws amongſt nations to regulate their 


conduct, and theſe muſt be the law of nature, which, in that reſpect, 
is diſtinguiſhed by the law of nations. 


WHREREFORE the law of nations, properly fo. called; as proceed- 


ing from a ſuperior, who, in regard to ſtates independent of one ano- 


ther, can be no other than Go the Almighty and ſupreme Gover- 


nor of the univerſe, is the law-of nature, not indeed applied to men, 
conſidered as ſuch, but to nations and ſtates in the relation they ſtand 
in to one another, and with reſpect to the ſeveral. intereſts they have 
to manage between themſelves. 1 
As to other uſages amongſt nations which are arbitrary and free, 
as being founded only upon an expreſs or tacit convention, the effect 


of them is not univerſal, being — only in regard to thoſe 


who have ſubmitted thereto, and only as long as they pleaſe, but 
which they are at liberty to change or repeal; however, the whole 
force even of that ſort of laws of nations, ultimately depends on the 
law of nature, which prohibits all breach of faith, and commands us 
to be true to our engagements: to this may be referred the privileges 


of ambaſſadors, the lafery of hoſtages, the rights of war, captivity, | 


bondage, &c. 


Ir we view mankind in the ſtate of nature, we ſhall eaſily appre- 
hend, how thefe laws of nations came afterwards to have footing, 
By this ſtate I mean that wherein all mankind were, before inſtitu- 
tion of government. In it all men were equal, and had power over 
their own perſons and actions, and none had authority over others; 
only maſters of families had a natural power over their wives, chil- 
dren, and ſervants in family with them. "Thefe were the natural and 
otiginal governments, taking riſe from the courſe of nature in people- 

C | ing 
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ing the world. The heads of families, who were the governors in 
ale little ſtates, had no doubt as much authority as was neceſlary 


to maintain peace and good order in them. | 

In this primitive ſtate all were bound to obſerve the laws of nature, 
in their religion towards Gop, the management of themſelves, and 
their behaviout to one another. The members of each family were 
liable in ſubmiſſion and obedience to the head, as he was in protec- 


tion to them. 


IN this ſtate men had a perfeR _ to defend and protect their 
own life and liberty, their wives and children, and to all means ne- 
ceſlary thereto; and to apply to their own uſe, for the ſupport of 
chal lions the fruits of their labours, and to appropriate other things 
to themſelves, and even parts of the ground by poſſeſſion or occu- 
pancy, for otherwiſe they could not be ſecure as to the product of 
their induſtry, and there would be nothing but ſtrife and contention. 


Dom1N10N or property ſuppoſes an expreſs or tacit paction, that 
all others ſhould abſtain from what any one poſſeſſed as his own. 
Hence tis plain, the obſervance of pactions or conventions, founded 
'on the natural obligations to faith and truth, proceeds from the law 
of nature, and otherwiſe the right of property could not have been 


' AFTER introduction of property, divers kinds of compacts and 
contracts became neceſſary, at leaſt expedient, for the better cultivat- 
ing the commerce and intercourſe of mankind, which before ſubſiſt- 
ed. in the offices of humanity and natural duties, incumbent upon all, 
as members of the common ſociety of mankind. At laſt, for their 
mutual protection and defence, ſeveral families united together under 
a ſovereign power, whether conferred on one or more perſons, as 
ſuited their circumſtances and inclinations, By civil government pro- 
perty was aſcertained, and contracts came under the regulation of the 
civil laws, and were enforced with writs of execution, in order to 
compel performance, 


Up erection of civil governments, independent ſovereign nati- 
ons were in the ſame ſtate of nature, with regard to one another, as 
different families at firſt were, and conſequently are bound to obſerve, 
in their commerce with each other, the law of 


ral uſages practiſed among them, by tacit conſent or expreſs compact. 


THESE cuſtoms were called the law of nations, as the ſtipulations 
by compact are the ſeveral leagues, treaties and-confederacies among 
them. The obligation to obſerve theſe treaties is founded in the law 
of nature, which enjoins the performance of pactions and compacts: 
upon infringement of any of theſe engagements, the injured is intitl- 
ed to do right to themſelves by force of arms, there being no com- 
mon power for deciding their controverſies; and hence ariſe the rights 
of war, captivity, bondage, &c. 
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I x appears from the origin of thoſe uſages among nations, that 
they do not conſtitute a diſtinct law in a proper ſenſe, not being enact- 
ed by a ſuperior power, which is neceſſary in all laws; therefore the 
obligation to them either proceeds immediately from the law of na- 


ture, or from the tacit conſent, or expreſs compact of nations a- 


mongſt themſelves. The obſervation of which is likewiſe founded 
in the law of nature. 


SOMETIMES particulars of the law of nations are enforced by a 
civil ſanction. Thus the privileges of ambaſſadors are aſcertained by 
a late Britiſh ſtatute *, wherein, however, they are acknowledged to be 
founded in the law of nations, according to the foreſaid poſition. 


SUCH of the laws of nations as are only arbitrary rules and uſages, 
practiſed among nations by univerſal conſent, may be altered accord- 
ing to circumſtances of times and places. Thus captivity in a lawful 
war formerly inferred bondage by the law of nations, even after the 
Roman empire became Chriſtian ; but now the contrary is become 
the law of Chriſtian nations, in their wars with one another. 


AGAIN, any nation may forbear the obſervance of thoſe uſages, 
upon giving timely notice to the 2 concerned. Thus a ſtate may, 
without injuſtice, diſcharge another nation to ſend ambaſſadors ; and, 
if contrary to ſuch prohibition they are ſent, they are not intitled to 
the common privileges of ambaſſadors; or may refuſe to admit the 
ambaſſador of a certain ſtate, in reſpect of the circumſtances at the 
time, as if ſuch-nation is already in arms againſt the ſtate to which 
the ambaſſadors are ſent, or the like good reaſon b. 


Bur the laws or uſages of nations, that conſiſt of laws of nature, 
in their commerce with one another, as little admit of mutability or 
infringement in that view, as in the caſe of private perſons, I hus 
treaties of peace, commerce and alliance, muſt be as religiouſly ob- 
ſerved betwixt nations, as ſuch like covenants among private parties ; 
nations, with reſpect to one another, being in the ſame condition, as 
all perſons in particular were in the ſtate of nature, as above hinted. 
But reaſons of ſtate frequently influence nations to break their trea- 
ties, in the ſame manner as private intereſt does particular perſons to 
refuſe implement of their engagements ; and as in this caſe law is the 
means of compulſion, ſo, in the other, force of arms is the only re- 
medy againſt ſuch injuſtice of ſovereign ſtates to one another. 


Tux civil law is that law which took place in the old Roman 
empire, to which a yu part of the world was ſubjected for many 
ages. It was compiled for the moſt part from the laws of nature and 
nations. Even after the deſtruction of the Roman empire it remained, 
for its native excellency, the ſtandard of laws to moſt nations, and 
is emphatically called THE CIVIL LAW. This in a proper ſenſe de- 
notes the law of any particular nation ; but, becauſe the law of no na- 
tion is comparable to that of the Romans, and the laws of moſt na- 


tions in Europe are very much founded upon it, therefore it hath 


juſtly received that appellation, It conſiſts of the inſtitutions, digeſts, 
codex 
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codex and novels, all compoſed by the em 
the body of the civil law *. 


Tux Pope, from time to time, as pretended head of the catho- 
lick church, emitted conſtitutions relating to articles of faith and 
manners, and other particulars deemed to be of a ſpiritual conſidera- 
tion, as church-benefices, tythes, marriages, oaths, &. by it many 
caſes in the civil law are illuſtrated, and the rigour of ſome deciſions 
of that law is tempered with conſiderations from equity; and tythes, 
and other matters unknown in the civil law are introduced. 


THg conſtitutions in the canon law, that relate to articles of faith, 
are every where binding in Popiſh countries, becauſe the Pope, in 
the pretended character of ſucceſſor to St. Peter, aſſumes an univer- 
{2} empire over the church, and eſteems all thoſe countries, and thoſe 
alone that own the faith of the church of Rome, to be of thecatho- 
lick church, and therefore ſubject to the Pope, as head of it in ſpiri- 


emperor Juſtinian, and called 


tual concerns, 


v# ®& © 2 


BuT 


* The emperor Juſtinian having, by he cauſed collect the new conſtitutions, 
his great victories, reſtored to the Roman which he emitted from time to time, and 
empire the ſeveral vaſt pravinces which had theſe he called the Novels, to which are 


been diſmembered from it in the times of 
his' predeceſſors, by the Goths, Vandal, 
and other foreign nations, and enjoying 
perfea e ee the noble but 
moſt difficult enterpriſe of reducing their 
laws to order, which, by their immenſe 
'bulk, had fallen into great confuſion ; and 
in the firſt place he cauſed compile the 
Code (2), conſiſting of the conſtitutions 
of the emperors from Adrian's time till his 
own, collected out of the Gregorian, Her- 
nian and Theodoſian es. 


laws of the writings 


in times of the commonwealth, or under 
the emperors till the emperor Gordian, un- 
der whom Modeſtinus, the laſt of thoſe il- 
luſtrious lawiers, lived. Theſe conſiſted of no 
leſs than two thouſand volumes, all which 
were peruſed by the learned perſons com- 
miſſioned for that purpoſe, who excerpted 
ſuch parts as they thought fit for the deſign, 
and compoſed them into fifty books, called 


the Pandects or Digeſts, which the empe- 


ror authorized for laws, and ordained the 
{ame to be publiſhed as ſuch (4). 

And the very ſame year he ordained the 
Inftitutions,as the elements of the civil law, 
to be compoſed : theſe are contained in four 
books, to which he likewiſe gave the im- 
perial anion (o). > 23 

'The next year he reviſed the former 
code, and added to it the conſtitutions 
which had been made by himſelf. This neu 
code, conſiſting of twelve books, the em- 
peror called Codex repetitæ prælectionis, which 
is the only one we have at this day, the 
former being aboliſhed (4); and thereafter 


(a) Ann. 528. (5) Ann. 533. tit. cod. de vet. jur. 


fac, (e) L. 1. § 5. cod. de vet. jure enucl. 


added thirteen edits by him likewiſe. 
Theſe are the codes or body of the 
civil law for which we are indebted to this 
great emperor, and which, next to the ſa- 
cred writings, is the greateſt and moſt va- 
luable magazine of knowledge that ever the 
world was favoured with ; thoſe laws, for 
their excellency, being in effect a tranſcript 
of the law of nature for the moſt part : this 
work therefofe moſt juſtly the emperor calls 
the ſtructure and ſacred temple conſecrated 


to juſtice, quaſt proprium et ſanctiſſimum tem- 


ext, he cauſed digeſt what was proper plum juſtitie conſecratum( e). As to the fate of 
to have the ſanction o 


of the Roman lawiers, that flouriſhed either 


Juſtinian's foreſaid performance after his 
death, I muſt refer the reader to an accu- 
rate author (f). | 

As moſt of the ſtates and kingdoms in 
Europe were erected out of the ruins of the 
old Roman empire, ſo their particular bo- 


dies of law, for the moſt part, were found- 


ed upon the laws of the Romans, or the 
civil law; and even countries that never 
felt the Roman yoke ſubmitted in ſome 
meaſure to their laws. This was the caſe 
with us : the great intercourſe our kings 
had with France, eſpecially after the fa- 
mous league between Charles the Great and 
our king Achaius, gave occaſion I appre- 


2. The excellen. 
cy of the civil 
law, and how 
it came to take 
place, and to 
obtain ſo much 
authority in Eu- 


, and parti - 


hend to the early introduction of the civil 


law with us, and it obtained thereafter a 
more ſure footing upon the inſtitution of 


the college of juſtice; for, in the court of 


ſeſſion, conſiſting of fifteen judges, (beſides 
four extraordinary lords) the preſident and 
ſeven of the ordinary lords behoved to be 
churchmen, generally learned in the ciy 

law, as well as the canon thereon founded, 


and without which it could not well be un- 


derſtood. 


enucl. 


(c) Proem. inſtit. (d Conſtit. de nov. cod. 


( Jac Gothof, man. jur. cap. 9. 


* Prefatio 
Greg, XIII. 
in corp. jur. 
canonici. 


d Conſuetud. 
feud. annex - 
ed to the 
corpus juris 
ci Mis. 

c Gen, xlvii. 
20, 


Leg. Mal. 
II. cap. 1. 


1. The origin of 
the written feu- 
dal cuſtoms of 
the Lombards; 
they never were 
ou law, 


the IX. and digeſted into five books; 


The feudal cuſtoms that took place in 


Tir. I. 13 


Bur as to the other matters in the canon law, ſuch as concern pro- 
viſion to benefices, &c. they are no further obligatory, even in Popiſh 
ſtates, than in ſo far as they are received; for they ſtill imply that tacit 
condition, in caſe they be authoriſed by the ſovereign power of each 
nation: for this reaſon they are called Canons, being recommended 
as rules to the Popiſh powers to follow, but are not binding as laws, 
in a proper ſenſe, on countries not ſubje& to the Pope's temporal 
juriſdiction. 


Common Principles of Law, &c. 


Tux canon law conſiſts, 1ſt, of Gratian the monk's collection from 
the fathers, councils, and decrees of the Popes, called the Decretum ; 
2dly, of the decretal epiſtles of the Popes, collected by Pope Gregor 

dly, of other decretals, = 
lected by Boniface VIII. called the ch book of decretals; 4thly, 
of thoſe of Pope Clement V. Pope John the XXII. and of divers 
other Popes, called Extravagants, becauſe they are not of the ſix books 
of the decretals. All theſe were reviſed by Pope Gregory XIII. and 
publiſhed by him as the body of the canon law“. 


Tux feudal law is made up of theſe cuſtoms which took place in the 
ſeveral kingdoms erected by the Longobards, Goths and Vandals, out 
of the ruins of the weſtern Roman empire, after they had oyer-run 
it. It is called the Feudal Law, becauſe it had its riſe from their feu- 
ing out the conquered lands to their followers. At laſt, for memory's 
ſake, the cuſtoms of the Lombards were collected by private men into 
five books, annexed to the body of the civil law; which collection is 
called the Cuſtoms of Feus b. In the facred records we have a very 
ancient example of this, in Joſeph's giving the lands of Egypt to the 
poſſeſſors, reſerving a fifth of the profits to the king * This cuſto- 
mary law has prevailed much over moſt nations of Europe, particu- 
larly with us. The exile of our ancient anceſtors into the northern 
kingdoms, after being defeated, and almoſt totally deſtroyed, by the 
Pits, with the aſſiſtance of the Romans and provincial ritons, gave 
occaſion to its early footing with us, upon their re-eſtabliſhment, the 
lands having been allotted and feued out to them, according to the cu- 
ſtoms of thoſe people, many ages before the law of king Malcom (. 

D A new 


The ſettlement of the Feudal Law in Scotland. 


The feudal law, I conceive, was iritro- 
duced into this ponntey' by Fergus, the ſon 
of Erthus, whether he ſhall be taken to 
have been the reſtorer of our monarchy, 


the kingdom of the Longobards or Lom- 
bards in Italy, and which were continued 
by the emperor Charles the Great, upon 


his conquering them, together with cer- 
tain conſtitutions of the emperors his ſuc- 
ceflors in the empire of Germany, were 
collected by private men, and are called 
the Cuſtoms of Feus, but which are not 
our proper law, nor ever were ; for I muſt 
differ from the learned Sir T. Craig, who 
is of opinion, that, in default of our own 
ſtatutes and cuſtoms, thoſe books of the 
ſeus muſt be reſorted to as our law, pre- 
ferably to the civil and canon laws (a) ; 
wherefore 'tis of importance to inquire how 
the feudal uſages came to be ſettled in Scot- 


land, and from whom they were derived to 


3 o 


(2) Lib, x, dieg. 8. 58 16. (5) Innes on the ancient inhabitants of Scotland, vol, II, c. 3. 


and therefore commonly called Fergus 

II. according to Fordon, Boece and Bu- 
chanan ; or the founder of it, as many fo- 
reign authors affirm to be the cafe, and 
lately a countryman of our own has taken 
great pains to prove it, and to diſcredit 
the account as fictitious which the before 
mentioned authors give, as to thirty nine 
kings ſaid to have reigned in Scotland be- 
fore him, viz. from Fergus the ſon of Fer- 
quhard, called by them Fergus the. Firſt, 
and ſaid to be the founder of the Scots 


monarchy (5). 3 


2 
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14 An Inſtitute of the Laws of SCOTLAND. Book I. 
The ſettlement of the Feudal Law in Scotland. 


Both accounts agree, that Fergus the 
ſon of Erth, or Erch, was undoubtedly 
| king of Scotland ; and Fordon and his 
followers own, that the Scots 1 
way extirpated in à manner, and the do 
wp lied Out of Britain, and reſtored by 
this Fergus, aſter an exile for a conſider- 
able number of years; fo that, according 
to them, he was the ſecond founder of our 
monarchy. And the account Boece (4) 

ives of the matter is, That the Scots 
king Eugenius having been defeated, and 

imſelf Hain, and moſt of his army cut off 
in a battle with the Picts, aſſiſted by the 
Romans and Britons, the Scots who e- 
ſcape their cruel hands were all ordered, 
by Maximus the Roman governar, to de- 

rt out of Britain; whereupon Ethodius 

le king's brother, and his fon Erthus, 
with the remains of the Scots, retired to 
Denmark, Sweden and ap dy and * 

journed an; that Fergus 
e Mng the advice of the 
king of Denmark, whoſe great favourite he 
was, with an army of Scots and Danes, to 
the aſſiſtance of Alaticus the Gothic king, 
in his wars. in Italy, who ſacked and t 
poſſeſſion of Rome and the adjacent territo- 
ries, and divided his conqueſts and ſpoil a- 
mongſt his followers ; after which Fergus 
returned with his army to Denmark. 
That Fergus, after the death of his gran 
father and father, was earneſtly follicited 
by the Pits, groaning under the oppreſſi- 
on of the Ramans and Britons, ta come to 
their relief; that Fergus complied with this 
invitation, and came over from Denmar 
with all the 8e ts in theſe parts, and ſuc 
of the Danes, Swedes and Norwegians as 
wauld fallow his fartune, and an his arriv- 
al, a8 g rige ſtipulated the reſtorati- 
on of all the lands that had belonged to the 
Scots before their expulſion; that with this 
aſſiſtance the Picts were reſcued from the 
preſſures they laboured under, and in the 
event Fergus obtained poſſeſſion of his an- 
cient kingdom, and all the land belonging 
to it (5). And tis natural to think, that he 
would reftore to ſuch of the former owners, 
or their heirs, as were extant, their reſpec- 
tive poſſeſons, and divide the reſt amongſt 
his followers, under the condition of an 
oath of fidelity or fealty to him and his ſuc- 
ceſſors, and holding the ſame of them 
feudal tenure ; and neither the former poſ- 
feffors nor the new grantees could refuſe 
fuch conditions, according to the manner 
of the people of thofe countries from whence 
they came, in diſpoſing of their conquered 
lands, and as he had feen done by Alaricus 
a few years before. 

'Fhe Goths, Vandals and Longobards or 
Lombards, came all out of thefe northern 
countries called of old Scanzia or Scandina- 


(a) Lib. 6. hi& Scot. ' (4 4 | 
(e) Buch. Lb, 5. in vita Ken, it, Boet. ibid. ann. 422 


via, upon the redundancy of their people, 
Scanzia, according to Jornandes, was - 
cina gentium (c), the work-houſe of nations. 
Theſe countries ſent out colonies from time 
to time, who, by their martial exploits, 
obtained poſſeſſions in many countries, and 
erected monarchical governments, qualifi- 
ed with great councils, conſiſting of the 
chief ſubjects, or pares curiæ, and likewiſe 
exerciſed the ſubordinate juriſdiction in like 
manner : hence parliaments, and trials by 
inqueſts or juries, had their origin, 

Not 6nly Boece, and Buchanan after 
him, relate, That Fergus, ſon of Erth 
(called by them Fergus the ſecond, and the 
fortieth Scots king) was educated (if not 
born) in Denmark, trained up in war- 
like expeditions againſt the Romans, and 
was accompanied with Danes, &c. as well 
as Scots in his return ; but likewiſe Skeen, 
in his life of the Scots kings, prefixed to 
his treatiſe de verborum i Lene, ſpeaks 
thus of him: That he returned to Scot- 
land with the help of the Danes and 
* Goths, and his own countrymen, wha 
& were gathered to him out of all the coun- 
© tries whither they had been diſperſed, 
„and conquered his kingdom of Scotland 
* gut of the hands of the Romans, Britons 
5 and Pics, and began to reign anno 422.” 
And doubtleſs he would, after che example 
of the Goths, feu out the lands to his fol- 
wp. = oye. * ext 

he other plan of our hiſtory, 

Fergus the ſon of Erth is ſaid to have — 
the firſt king of Scotland, makes no va- 
riation in the preſent argument, whereby 
it is endeavoured to be made out, that the 
feudal law took place here at the eftabliſh- 
ment of our government under him : for 
Mr. Innes, who is a ſtrenuous aſſerter of 
this ſcheme, owns the ſame original of the 
Scats under the conduct of king Fergus a- 
foreſaid. He indeed cuts off thirty nine of 
thoſe, who, by our foreſaid hiſtorians, are 
faid to have been kings of Scotland before 
him, and pretends to prove that they were 
fictitious, and affirms that Fordon, being 
impoſed upon by his credulity, was the in- 
ventor, Boece the improver, and Bucha- 
nan the poliſher of this fable (4). He, I 

, lays it down as certain, that the Pics, 

oſe kingdom he makes very ancient, 
and founded ſome ages before the Scots 
kingdom, came from Scandinavia; now 
Kenneth the ſecond, called the great, was 
heir to the Pictiſh kingdom in the right of 
his mother, and the Picts ſetting up another 
competitor, a war enſued, in the event of 
which they were conquered, after a total 
overthrow, and the conqueror divided the 
lands, which had belonged to theſe rebellious 
Picts, amongſt the Scots and ſuch of the 
Pits as continued his faithful ſubjects (e). 
| 359 | And 


(c) Lib. 1. de reb. Goth, (d) In. d. EC, v. II. c. 3. 


LY 


conſiſtent with 
the introduction 
of the feudal! law 


; Fergus ofore- 
+14, with his 
Flowers, came 
from Scandina- 
via, by Innes's 
ſcheme, as well 
a« by that of 
Bocce and Bu- 
chanan, 


6. The Picts 
came hkewiſe 
from the ſame 
conntry ; why ſo 
called; the 
probably uſed 
the ſame feudal 
cuſtomy, and 
which were con- 
tinued with 
them after Ken- 
neth II. ſucced- 
ed to their 


k:ogdom. 


Tir. I. 
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The ſettlement of the Feudal Law in Scotland. 


And as tis probable the Pits had eſtabliſhed 
their monarchy upon the footing of the feu- 
dal cuſtoms, aſter the model of the govern- 
ments founded by the Goths, ſo there can 
be no doubt but Kenneth gave their lands 
to his ſubjects, to be holden by a feudal te- 
nure, according to the law of the country, 

ce the conſtitution of our government 
under Fergus the ſon of Erth. 

Next, Mr. Innes ſhews, that the Scots 
came from Scandinavia, and either arrived 
directly in the northern parts of Scotland, 
under Fergus aforeſaid, or, after ſettling in 
Ireland for ſome years, made a deſcent up- 
on Scotland under him, the commence- 
ment of whoſe reign he ſuppoſes to have 
been only in the beginning of the ſixth cen- 
tury (% ; and he gives a very good reaſon 
as to his opinion, that the Scots were ori- 
ginally of theſe northern people of Scandi- 
navia, viz. from their name, that the whole 
country was called of old Scythia, that Scots 
is but a ſmall variation from Scyths, and 
that the Romans only latinized it, in calli 
thoſe foreigners Scoti whom they obſerv 
aſſiſting the Pits when invaded by the Ro- 
man legions in Britain, and the provincial 
Britons; in this he agrees with Cambden (5), 
and Sir William Temple (c). 

The conſequence is, that whether Fer- 
gus the ſon of Erth was the reſtorer or 
founder of the Scots nation, he, in his 
erection of the government, parcelled out 
the lands to his ſubjects, to be holden by a 


feudal tenure; ſince, by the firſt ſcheme, he 


and moſt of his ſubjects were born or edu- 


cated amongſt the Danes or Goths, many 
of whom Joined him in his return to Scot- 


land; and by the ſecond ſcheme Fergus and 


all his aſſociates were Goths, viz Scythians 


from Scandinavia, whence all the Goths 
originally were; and how can it be doubt- 
ed, but they would follow the ſame plan of 

vernment that their countrymen obſerved 
in all their eſtabliſhments ? 

And further, *tis highly probable that 
the Picts, who were from the ſame coun» 
try of Scanzia, had the ſame form of | 
vernment eſtabliſned amongſt them as a- 
bove, They were ſq called by the Romans, 
from their painting their bodies, to appear 
formidable to their enemies, All the inha- 
bitants of Britain uſed that cuſtom, as 
pears from Cæſar (4) and Tacitus (e); but 
the ſouthern Britons left it off, and conform- 
ed to the Roman laws and cuſtoms after 
they were conquered by them; and then it 
was that they gave the name of Picts to the 
other people of Britain uſing till that fa- 
ſhion, who, and the Scots, were otherwiſe 
called Caledonians. And Mr. Innes agrees 
with Buchanan in opinion, that all the peo- 
ple of ſouth and north Britain were origi- 


nally the ſame, and uſed the ſame 
varying only a little in dialect (/). 

This in the main is likewiſe the opinion 
of the forecited eminent Engliſh author, 
who farther obſerves, That the Romans 
called this iſland Britannia, from Berith, 
which in the Welſh language ſignifies azure 
blue, the colour wherewith the inhabitants 
painted their naked bodies and ſhields, A- 
gain, he ſuppoſes, that the Scyths arrived firſt 
in Schetland from Norway, that being the 
coaſt oppoſite to it, which from thence had 
its name, and retains the ſame to this day 
and that, by an eaſy change to a Latin ter- 
mination by the Romans, the whole nor- 
thern part of Britain was thence called Sco- 
tia, Scotland, and the people Scots (7). 

Mr. Innes alledges, that Boece and Bu- 
chanan forged the thirty nine Scots kin 
ſaid to be prior to Fergus the ſon of Erh, 
in order to exalt the power of the people, 
many of them being ſaid to have been de- 
poſed or ſlain by their ſubjects for mal · admi- 
niſtration ; that Boece's motive was to ju- 
ſtify the rebellion againſt king James the 
third, and Buchanan's to vindicate, by ſuch 
examples, the proceedings againſt our queen 
Mary, and to make his plan of govern” 
ment in his treatiſe 4e jure regni apud Scotos, 

I ſhall leave to the learned in the an- 
tiquities of our hiſtory to reſcue from an- 
niilation thoſe 39 Scots kings, if the ac- 
count of them given by our foreſaid hiſtori- 
ans is genuine, as I preſume in the main it 
is; and ſhall only obſerve, that what Am- 
mian Marcellin, a Roman hiſtgrian of great 
credit, who lived in the four age, under 
the emperor Conſtantius and Julian the a- 
poſtate, writes, is ſufficient to refute what 
Mr. Innes affirms, touching the ſettlement 
of the Scots in Britain, that it only happen- 
ed in the beginning of the ſixth age: for 
that hiſtorian informs, that in his time the 
Scots and Picts were fierce nations, and 
made great head againſt the provincial Bri- 
tons, and gave them many ſignal defeats, 
notwithſtanding the protection and aſſiſt- 


g0- ance of the imperial forces. His words are, 


Conſulatu Conſtantii decies, terque Fultani, inBri- 
tannia, Scotorum Pictorumque gentium ſerarum 
excurſus, rupta quiete condicta, loca limitibus vi- 
cina vaſtarunt, et implevit formido provincias 


ap- preteritarum cladium congerie feſſas (b), He 


mentions likewiſe in other the nati- 
ons of the Scots and Picts (). Before this 
time he affirms, that the provincial Britons 
had been quite depreſſed, and almoſt un- 
done, by the frequent defeats and overthrowg 


they ſuffered from thoſe nations. He men- 


tions the nation of the Scots before that of 
the Pictʒ; and tho” that be no ſure mark of 
their being more conſiderable, yet it ſhows, 
that they were equally regarded by the Ro- 

mans 


(2) D. EH. vol. II. c. 3 (5) Cab. Brit. (Scotia.) (c) Introd. to the hiſt. of Engl. p. 22. (4) Lib. 5. de bell. 


(5) Amm, Marcel, lib, 20. (i) Ibid, lib, 27. 


| Gal, (e) Tacitus de vita Agr, (/) Innes, vol. I. c. 3, (g) Temple's intradeQ ta the hit. of Engl. p. 3, 22, c. 
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Both accounts a that Fergus the 
ſon of Erth, or Eich, was undoubtedly 
king of Scotland ; and Fordon and his 
followers — that the n eee 
Was exti in à manner, an 
— 4 of Britain, and reſtored by 
this Fergus, aſter an exile for a conſider- 
able number of years ; ſo that, according 
to them, he was the ſecond founder of our 
monarchy. And the account Bocce (+) 

ives of the matter is, That the Scots 
kin Eugenius having been defeated, and 
imlelf Hain, and moſt of his army cut off 
in a battle with the Picts, aſſiſted by the 
Romans and Britons, the Scots who e- 
ſane their cruel hands were all ordered, 
by Maximus the Roman governor, to de- 
= out of Britain ; whereupon Ethodius 
king's brother, and his fon Erthus, 
with the remains of the Scots, retired to 
Denmark, Sweden and 3 and ＋ 
journed man z that Fergus 
ſan nher MM wg the. advice of the 
king of Denmark, whoſe great favourite he 
was, with an army of Scots and Danes, to 
the aſſiſtance of Alaticus the Gothic kj 
in his wars 1 Italy, who ſacked and too 
ſſeſnñon of Rome and the adjacent territo- 
ies, and divided his conqueſts and ſpoil a- 
mongſt his followers ; after which Fergus 
returned with his army to Denmark. 
That Fergus, after the death of his grand- 
father and father, was earneſtly ſollicited 
by the Picts, groaning under the oppreſſi- 
on of the Romans and Britons, ta come to 
their relief ; that Fergus complied with this 
invitation, and came oyer from Venmars 
with all the Scats in theſe parts, and ſuc 
of the Danes, Swedes and Norwegians as 
would fallow his fortune, and on his arriv- 
al, as g F ſtipulated the reſtorati- 
on of all the lands that had belonged to the 
Scots before their expulſion; that with this 
affiftance the Picts were reſcued from the 


preſſures they laboured under, and in the 


event Fergus obtained poſſeſſion of his an- 
cient kingdom, and all the land belonging 
to it (5). And 'tis natural to think, that he 
would reftore to ſuch of the former owners, 
or their heirs, as were extant, their reſpec- 
tive poſſeſſions, and divide the reſt amongſt 
his followers, under the condition of an 
oath of fidelity or fealty to him and his ſuc- 
ceflors, and holding the ſame of them b 
feudal tenure; and neither the former poſ- 
feffors nor the new grantees could refuſe 
fuch conditions, according to the manner 
of the people of thoſe countries from whence 
they came, in diſpoſing of their conquered 
lands, and as he had feen done by Alaricus 
a few years before. 

The Goths, Vandals and Longobards or 
Lombards, came all out of thefe northern 
countries called of old Scanzia or Scandina- 


(a) Lib. 6. hi& Scot, 3 ib; : 
(e) Buch. lib, 5, in vita —M + Boet, ibid. ann, 422 


via, upon the redundancy of their people. 
Scanzia, according to Jornandes, was H- 
cina gentium (c), the work-houſe of nations. 
Theſe countries ſent out colonies from time 
to time, who, by their martial exploits, 
obtained poſſeſſions in many countries, and 
erected monarchical governments, qualifi- 
ed with great councils, conſiſting of the 
chief ſubjects, or pares curiæ, and likewiſe 
exerciſed the ſubordinate juriſdiction in like 
manner : hence parliaments, and trials by 
inqueſts or juries, had their origin. 

ot 6nly Boece, and Buchanan after 
him, relate, That Fergus, ſon of Erth 
(called by them Fergus the ſecond, and the 
fortieth Scots king) was educated (if not 
born) in Denmark, trained up in war- 
like expeditions againſt the Romans, and 
was accompanied with Danes, Cc. as well 
as Scots in his return ; but likewiſe Skeen, 
in his life of the Scots kings, prefixed to 
his treatiſe de verbarum eres, ſpeaks 
thus of him : That he returned to Scot- 
s land with the help of the Danes and 
* (Gaths, and his own countrymen, wha 
e were gathered to him out of all the coun- 
© tries whither they had been diſperſed, 
and conquered his kingdom of Scotland 
* gut of the hands of the Romans, Britons 
5 and Pits, and began to reign anno 422.” 
And doubtleſs he would, after the example 
of the Goths, feu out the lands to his fol- 
lowers, as above. Mas — 

The other plan of our hiſtory, 

Fergus the ſon of Erth is a 0 have — 
the firſt king of Scotland, makes no va- 
riation in the preſent argument, whereby 
it is endeavoured to be made out, that the 
feudal law took place here at the eftabliſh- 
ment of our government under him: for 
Mr. Innes, who is a ſtrenuous aſſerter of 
this ſcheme, owns the ſame original of the 
Scats under the conduct of king Fergus a- 
foreſaid. He indeed cuts off thirty nine of 
thoſe, who, by our foreſaid hiſtorians, are 
faid to have been kings of Scotland before 


4. The ſcheme 
of Mr. Innes, 
and others, ſet- 
ting aſide 3 
of the firſt 
ſed Scots 
ings, not in- 
ſtent with 
the introduction 
of the feudal law 
by Fergus the 
ſon of Erth. 


him, and pretends to prove that they were 


fictitious, and affirms that Fordon, being 
impoſed upon by his credulity, was the in- 
ventor, Boece the improver, and Bucha- 
nan the poliſher of this fable (4). He, I 
fay, lays it down as certain, that the Pics, 
whoſe kingdom he makes very ancient, 
and faunded ſome ages before the Scots 
kingdom, came from Scandinavia; now 
Kenneth the ſecond, called the great, was 
heir to the Pictiſh kingdom in the right of 
his mother, and the Picts ſetting up another 
competitor, a war enſued, in the event of 
which they were conquered, after a total 
overthrow, and the conqueror divided the 
lands, which had belonged to theſe rebellious 
Picts, amongſt the Scots and ſuch of the 
Picts as continued his faithful ſubjects (e). 
5M | And 


(c) Lib. 1. de teb. Goth, (4) In. d. EH. v. II. c. 3. 


$ Fergus afore- 
id, with his 
Flowers, came 
from Scandina- 
via, by Innes's 
ſcheme, as well 
as bv that of 
Boece and Bu- 
chanan, 


6. The Pits 
came hkewiſe 
from the ſame 
country; why ſo 
called ; they 
probably uſed 
the ſame feudal 
cuſtoms, and 
which were con- 
tinued with 
them after Ken- 
neth II. ſucced- 
ed to their 


ogdom. 


TiT, I. 
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And as tis probable the Pits had eſtabliſhed 
their monarchy upon the footing of the feu- 
dal.cuſtoms, aſter the model of the govern- 
ments founded by the Goths, ſo there can 
be no doubt but Kenneth gave their lands 
to his ſubjects, to be holden by a feudal te- 
nure, according to the law of the country, 
ſince the conſtitution of our ment 
under Fergus the fon of Erth. 

Next, Mr. Innes ſhews, that the Scots 
came from Scandinavia, and either arrived 
directly in the northern parts of Scotland, 
under Fergus aforeſaid, or, after ſettling in 
Ireland for ſome years, made a deſcent up- 
on Scotland under him, the commence- 
ment of whoſe reign he ſuppoſes to have 
been only in the beginning of the ſixth cen- 
tury («); and he gives a very good reaſon 
as to his opinion, that the Scots were ori- 
ginally of theſe northern people of Scandi- 
navia, viz. from their name, that the whole 
country was called of old Scythia, that Scots 
is but a ſmall variation from Scyths, and 
that the Romans only latinized it, in calling 
thoſe foreigners Scoti whom they obſerved 
aſſiſting the Pits when invaded by the Ro- 
man legions in Britain, and the provincial 
Britons; in this he agrees with Cambden (5), 
and Sir William Temple (c). | 

The conſequence is, that whether Fer- 


gus the ſon of Erth was the reſtorer or 


founder of the Scots nation, he, in his 
erection of the government, parcelled out 
the lands to his ſubjects, to be holden by a 
feudal tenure; ſince, by the firſt ſcheme, he 
and moſt of his ſubjects were born or edu- 
cated amongſt the Danes or Goths, many 
of whom joined him in his return to Scot- 
land ; and by the ſecond ſcheme Fergus and 


all his aſſociates were Goths, viz Scythians 


from Scandinavia, whence all the Goths 
originally were; and how can it be doubt- 
ed, but they would follow the ſame plan of 
government that their countrymen obſerved 
in all their eſtabliſhments ? 

And further, *tis highly probable that 
the Picts, who were from the ſame coun- 
ty of Scanzia, had the ſame form of go- 
vernment eftablifhed amongſt them as a- 
bove. They were ſo called by the Romans, 
from their painting their bodies, to appear 
formidable to their enemies, All the inha- 
bitants of Britain uſed that cuſtom, as ap- 
pears from Cæſar (4) and Tacitus (e); but 
the ſouthern Britons left it off, and conform- 
ed to the Roman laws and cuſtoms after 
they were conquered by them; and then it 
was that they gave the name of Picts to the 
other people of Britain uſing till that fa- 
ſhion, who, and the Scots, were otherwiſe 
called Caledonians. And Mr. Innes agrees 
with Buchanan in opinion, that all the peo- 
ple of ſouth and north Britain were origi- 


nally the fame, and uſed the ſame 
varying only a little in dialect (/). | 
This in the main is likewiſe the opinion 
of the forecited eminent Engliſh author, 
who farther obſerves, That the Romans 
called this iſland Britannia, from Berith, 
which in the Welſh language ſignifies azure 
blue, the colour wherewith the inhabitants 
painted their naked bodies and ſhields, A- 
gain, he ſuppoſes, that the Scyths arrived firſt 
in Schetland from Norway, that being the 
coaſt oppoſite to it, which from thence had 
its name, and retains the ſame to this day; 
and that, by an eaſy change to a Latin ter- 
mination by the Romans, the whole nor- 
thern part of Britain was thence called Sco- 
tia, Scotland, and the people Scots (c). 
Mr. Innes alledges, that Boece and Bu- 
chanan forged the thirty nine Scots kings, 
ſaid to be prior to Fergus the ſon of Feth, 
in order to exalt the power of the people, 
many of them being ſaid to have been de- 
poſed or ſlain by their ſubjects for mal · admi- 
niſtration; that Boece's motive was to ju- 
ſtify the rebellion againſt king James the 
third, and Buchanan's to vindicate, by ſuch 
examples, the proceedings againſt our queen 
Mary, and to make his plan of govern- 
ment in his treatiſe de jure regni apud Scotos, 
I ſhall leave to the learned in the an- 
2 of our hiſtory to reſcue from an- 
nihilation thoſe 39 Scots kings, if the ac- 
count of them given by our foreſaid hiſtori- 
ans is genuine, as I preſume in the main it 
is; and ſhall only obſerve, that what Am- 
mian Marcellin, a Roman hiſtgrian of great 
credit, who lived in the fourth age, under 
the emperor Conſtantius and Julian the a- 
ſtate, writes, is ſufficient to refute what 
r. Innes affirms, touching the ſettlement 
of the Scots in Britain, that it only happen- 
ed in the beginning of the ſixth age: for 
that hiſtorian informs, that in his time the 
Scots and Pits were fierce nations, and 
made great head againſt the provincial Bri- 
tons, and gave them many ſignal defeats, 
notwithſtanding the protection and aſſiſt- 


ance of the imperial forces. His words are, 


Conſulatu Conſtantii decies, terque Fuliani, inBri- 
tannia, Scotorum Pittorymque gentium ferarum 
excurſus, rupta quiete condicta, loca limitibus vi- 
cina vaſtarunt, et implevit formido provincias 
preteritarum cladium congerie feſſas (0). He 
mentions likewiſe in other places the nati- 
ons of the Scots and Picts (). Before this 
time he affirms, that the provincial Britons 
had been quite depreſſed, and almoſt un- 
done, by the frequent defeats and overthrows 
they ſuffered from thoſe nations. He men- 
tions the nation of the Scots before that of 
the Pictʒ; and tho” that be no ſure mark of 
their being more conſiderable, yet it ſhows, 
that they were equally regarded by the Ro- 

mans 


(a) D. EM. vol. II. c. 4. (4) Camb. Brit. (Scotia.) (c) Introd, to the hiſt. of Engl. p. 22. (d) Lib. g. de bell, 
Gal, (e) Tacitus de vita Agr. (/) Innes, vol. I. c. 3. (g) Temple's introduQ to the hiſt, of Engl, p. 3, 22, &c. 


( Amm. Marcel. lib. 20. () Ibid, lib. 27. 


7. Sir William 
Temple's op- 
nion, touching 

the origin of the 
Scots, the ſame, 


$. The motives 
alledged by Mr, 
Innes to have 
vailed with 

ordon, Boece 
and Kuchanan, 
to feign 39 Scots 
kings, 


9. This left to 
the antiquaries of 
our nation; but 
Innes's account 
of the late ori- 
ginal of the Scota 
nation diſprov- 
ed from Ammi- 
an Marcellin 3 
whence it is 
moſt probable, 
that the Scots 
monarchy was 
as ancient, if not 
ore, than 


Ph. 


10 Mr. Innes's 
opinion, that 
Malcolm II. in- 
troduced pro- 
perty of lands 
among the ſub- 
pa of Scot- 
and, and his 
ceaſons, 
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mans as the Pics, and conſequently that which ſuppoſes their property in the lands 


they muſt have been under the like monar- 
chical government; more eſpecially in an 
argument with Mr. Innes, who contends, 
that ſuch was originally the government of 
all nations (a); whereas he will not ad- 
mit, that the Scots. were a nation for more 


than 150 years thereafter. 

But to return to my 1 deſign, 
as Mr. Innes pretends thoſe authors of our 
hiſtory depreſs the royal authority too much, 
ſo he exalts the power and prerogative of 
our kings beyond all meaſure, and, contra 
to the truth of the caſe ; he expreſsly at- 
firms (5), That our kings, before Mal- 
colm the II. were ſole proprietors of all the 
lands in Scotland; that he was the firſt of 
our kings that was pleaſed to give and di- 
vide them among his ſubjeQs ; that it is by 
this acknowledgment, that the ſtile of our 
ancient laws began with dominus rex : and, 


for proof of his aſſertion, he appeals to the 


law of this king, in theſe words (c), Do- 


minus rex Malcolmus dedit et diſtribuit omnem 


11. This refuted 
from the ancient 
conſtitution of 
our great coun- 
ails or parha- 
ments, and the 
laws of ſuccefli- 
on, both as to 
the crown, and 
among ſubjecte, 
and the diſtri- 
bution of the 
kinds of the 
Piets by Ken» 
neth II. 


12. Next, from 
the laws of the 
ume Malcolm 
the II. which 
mention barons 
and other vaſ- 
{als and the for- 
feiture of their 
lands for treaſon. 


terram Scotiæ hominibus ſuis ; this he ima- 

ines was a grant of the whole lands of 
Scotland by this king to his ſubjects, before 
which, according to his plan, they had no 
property, and that, in evidence hereof, they 
hold all their lands mediately or immediate- 
ly of the king to this day. 

This is a moſt abſurd poſition, and who- 
ever looks into our hiſtories may eaſi- 
ly ſatisfy himſelf of the falſchood of the 
ime. hid not our anceſtors, from time to 
time, hold great councils or parliaments, to 
conſult abouꝶ the affairs of the kingdom? 
and did not Kenneth the III. long before 
this period, make a law touching the ſuc- 
ceſſion to our crown, that it ſhould be he- 
reditary from father to ſon? on which oc- 
caſion, our hiſtorians take notice, that re- 

lations were made concerning the lineal 
ſucceſſion in private families, common to the 
king with his ſubjects (4); ſo that undoubt- 
edly they had an eſtate of inheritance in 
their lands, from their firſt ſettlement, as 
above. And we have already obſerved, 
that Kenneth the II. upon his conquering 
the Pits, diftributed all their lands among 
his loyal ſubjects (e), ſo that, to be ſure, 
they had by this grant a property in thoſe 
lands almoſt two ages before this law of 
Malcolm II. (/). 

But we need only conſider the laws 
of this king Malcolm II. enacted at the 
ſame time with this, touching ward-hold- 
ings, to confute this abſurd poſition; for we 
have the chancellor's fees for charters to 
ſubjects, and ſeiſins, ſettled, which could not 
have been without a property in the lands. 
Next, the barons are there making a con- 


ceſſion to the king of the ward and relief, 


(a) Innes, vol. II. e. 3. 


(4) Innes, B. 1. c. 3. art, 


to which theſe caſualities were made inci- 
dent. KEY. Fe," 

Again, we have not only comites et ba- 
rones mentioned in theſe laws (2), but 
likewiſe their vaſſals (/) called YValvaſores, 
Now it was impoſſible that earls and barons 
could have had vaſlals, unleſs the property 
of the lands ſubfeued had belonged to 
them; and 'tis expreſsly ordained in theſe 
laws, that perſons guilty of high treaſon 
ſhall forfeit their lands holden of the crown 
or ſubjects (), and conſequently the pro- 
perty of the ſame belonged to them, for o- 
therwiſe they could not have forfeited the 
ſame. 

It is a great miſtake to ſuppoſe, that this 
grant of king Malcolm's concerned any o- 
ther lands than thoſe which belonged in 
property to the king; or, if it ſhall be un- 


derſtood of all the lands of Scotland, the 


2 can only be, that the king's vaſ- 
ſals (called homines ſui, the common deno- 
mination of vaſſals) reſigned their lands in 
the king's hands, who gave the ſame again 
to them to be holden of him ward, accord- 
ing to the conceſſion there made by the 
ſubjects, in recompenſe for the grant of the 
crown lands, which ſuppoſes that they 


formerly: held them of the crown, without 


theſe caſualities, A 

It likewiſe proceeds from ignorance 
or inattention to imagine, that the king's 
being in this and other ſtatutes called 4 
minus rex, imports, that he was proprietor 
of the whole lands in Scotland : the ſuperi- 
or, in the language of the feudal law, is 
always called domnus, lord, as the vaſſal is 
termed home, man or tenant, and the ho- 
mage he performs is hominium, as is above 
hinted ; fo that the king here gets no other 
compellation than any ſuperior whatever 
is intitled to; and the ſubjects holding their 


lands of the crown imports indeed, that. 


all property proceeded from the king, which 
is undoubted, but that happened at the ori- 
inal conſtitution of our government. I 
all have occaſion afterwards to make ſur- 
on remarks upon theſe laws of king Mal- 
colm. 

Wherefore, from the beginning of our 
monarchy, property under feudal tenure 
took place, eſpecially ſince there is no 
other period that can be particularized 
wherein the feudal law could have been af- 
terwards introduced; for, if we ſhould ſup- 
poſe, that the ſubjects had once poſſeſſed 
their lands in abſolute property, without a 
feudal dependence, can we believe they 
would ſurrender them into the hands of the 
king, to have them holden of him, whereby 
their property would have become depen- 
dent, and much debaſed, and they deemed 


uſu- 


3. (e) Innes, B. 2.c. 3. J 5. (d) Buch. 16. in vita 


Kennethi III ann, 970. (e) Ann. 834. (/) Ann. 1904. (g) Cap. 8. 14. (5) Ibid. c 10. {7} Ibid. 


13. Thegrant of 
king Malcolm is 


from the ſub- 
ects of their 

s, and grant 
ing them anew 
to be held by 
ward tenure, 


14. The king's 
being termed 
duminas in this 
grant is no 
more than what 
is till given to 
every ſuperior, 
in reſpect to his 
vallals. 


15. No other 
period can be 
ſhown, when 
the feudal law 
was ſettled here, 
and therefore it 
muſt be pre- 
ſumed to have 
been at the 
commencement 
of our govern- 
ment, 


36, The notion 
that Malc. III. 
introduced the 
feudal cuſtoms 
here, as having 
learned them in 
England, at the 
court of Wil- 
lam the con- 
queror, is - 
Jy abſurd, he 
having been ſet- 
tled in his 
throne ſome 
years before the 
conqueſt, and 
never reſiding 
at that court. 


far back as 


Tir. I. 
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17 


The ſettlement of the Feudal Law in Scotland. 


uſufructuaries in effect, (as vaſſals are com- 
monly reputed by the ſeudiſts) inſtead of ab- 
_ ietors . — ſuch revolution 
land prope ppened, none of our 
hiſtorians — have taken notice of that 
ſignal event? We find at this day, and as 
of man, our records 
or hiſtory can go, all our lands holden of the 
crown, and conſequently they muſt have 
originally belonged to the king, and on his 
grants proceeded to the ſubjects to be holden 
of him by a feudal tenure; the ſettlement 
therefore of property, in that manner,muſt 
have happened upon our anceſtors eſtabliſh- 
ment in their poſſeſſions, at the erection of 
our monarchy under Fergus the ſon of Erth. 
There is no doubt, the feudal cuſtoms 
with us received ſome improvement by de- 
1 they grew to perfection, and 
began to decline, and approach 
nearer to allodial rights (viz. rights of pro- 
perty ſubject to no feudal dependence) as 
commerce of lands and policy came to im- 
prove. This will appear, when their nature 
comes to be explained in the proper place(s). 
Tis very true, as all our hiſtorians 
lawiers own, in the time of Malcolm the II. 
(ſome will have it Malcolm the III.) our 
barons and freeholders gave to the king and 
his ſucceſſors the caſualities of the ward, 
8 and relief of their heirs, upon their 
own deceaſe, to ſupport the royal digni- 
ty (5). This is ſuppoſed by Mr. Innes to 
have been the origin of pro with us, 
moſt abſurdly, as we have ſhown, and, by 
ſome of our modern authors, to have been 
the introduction of the feudal law among 
us (c). They imagine, that Malcolm the 
III. called Canmore, who had refided many 
in England during the uſurpation of 
acbeth, brought from thence, upon his 
reſtoration, the feudal cuſtoms in uſe there, 
and that the ſame were eſtabliſhed here by 
the foreſaid ſtatute, which they pretend was 
made in his time : that William the I. of 
England, called the conqueror, brought 
them along with him from Normandy, his 
paternal dutchy in France, and ſettled them 
in England, upon the conqueſt. 
But this account of the matter fails in e- 
very reſpect: for, firſt, Malcolm the III. re- 


 fided in England with Edward the confeſ- 


19. Next, this 
grant of king 
Malcolm ſup- 
ſes the feudal 
aw eflabliſhed 
long before, 
and the caſuali- 


for, and was fettled on his throne (4) nine 
years before William duke of Normandy 
obtained the crown of England (e), fo that 
he could not have learned the feudal cuſtoms 
at his court where he never was. 

2. This law of king Malcolm's, whether 
the ſecond or third of that name, ſuppoſes 
the feudal cuſtoms to have been eſtabliſhed 
amongſt us, and that our conſtitution was 
founded upon them ; for how could the pro- 
prietors of lands have been deſigned barons, 


but on account of their feudal holdings, a 
barony being a feudal tenure, with dignity 
and juriſdiction annexed ? or how could the 
caſualities of ward, marriage and relief, take 
place againſt the heir, unleſs the holdings to 
which they were incident had exiſted, and 
were hereditary fees at the time? Tobe re- 
lieved out of the ſuperior's hands, neceſſarily 
ſuppoſes, that the lands opened to him, 
which could not be but by the feudal tenure, 
Wherefore we do not find in that, or 
any other law or ftatute, the introduction 
of feudal tenures into Scotland, becauſe 
they were originally riveted in the conſti- 
tution, and took place at the renovation or 
eſtabliſhment 8 with us: but as 
to the foreſaid caſualities, they were additi- 
onal improvements upon the feudal tenures, 
taken notice of by all our hiſtorians, and it 
required a ſtatute to authoriſe them. None 
of theſe took place by the written feudal 
cuſtoms of the Lombards, nor are the ward 
and marriage received in other nations ; on- 
ly of old they were in uſe in England, with 
ome variation, from the manner in which 
they obtained with us till the late ſtatutea - 
boliſhing them (/). | 
. "Theſe caſualities were not received in 
England till the time of Henry the III. (g), 
near double a century after Malcolm the 
III's death, as all their lawiers and hiſtori- 
ans inform us; ſo that tis impoſſible we 
could have had that part of our law from 


ties of ward, &c. 
were added to 
feus, and not 
incident to 
them; theſe ca- 
ſualities were 
introduced on 
the like occaſi- 
on, as in Eng- 
land, but near 
two centurics 
before, 


William the conqueror, or any of his ſuc- . 


ceſſors. Whether they or our anceſtors had 
it firſt eſtabliſhed, I ſhall not determine. I 
muſt however obſerve, that the ſame occa- 
ſion that introduced theſe caſualities with 
us, viz. to ſupply the royal finances, gave 
riſe to them in England, as appears from 
the hiſtorians of both nations. 

We may ſay, as to the introduction of 
the feudal law from the Engliſh to the Scots, 
or, on the contrary, what the before men- 
tioned author obſerves, touching the ſame 
point, as to the Engliſh and Normans (%, 
that it is probable, that neither the Engliſh 
received the feudal law from the Scots, nor 
theſe from theEngliſh, but that both nations, 
deriving their original from the ancient 
Goths,agreed in ſeveral cuſtoms and inſtitu- 
tions,deduced from their common anceſtors. 

Again we find, that, ſome ages before 
Malcolm the II. or III, hereditary feudal 
titles of honour took place with us, =— 
cularly feudal knights, viz. ſuch vaſſals as 
held lands of the king by military ſervice, 
who were the only knights of old ; and 
thanes of a rank ſuperior to them ; theſe 
were all the eminent titles of honour, in re- 
lation t6 private perſons or ſubjects, uſed 
by our anceſtors before Malcolm the III. 
who introduced the titles of earls and lords, 
E | which 


(a) B. 2. tit. 3. and 4, (5) Fordon in vita Malcolmi II. Boet. ibid, (c) An eſſay on the introduftion of — 
(C Ann. 1216. 


ſeudal law into Scotland, printed 1747. 
(6) Temple's introd, to the hiſt, of England, p. 122. 


* 


(4) Ann. 1057, 


(e) Ann, 1066. (J) 20 Geo, II. 


18. Neither the 
Scots had t he 
feudal law from 
the Engliſh, nor 
on the contrary, 
but their cu- 
ſtoms agreed in 
many things, as 
proceeding from 
the ſame foun- 
tain, 


19. We had feu- 
dal titles of ho- 
nour, as thanes 

and barons, long 


before Malcolm 


II. or III. 
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20, The above 

caſualities were 
introduced by a 
Natute of parlia- 


ment, which is 


the maſter- piece 
of the 
. bw. 


21. The feudal 
cuſtoms arrived 
ſooner to per- 
feftion with us 
than with the 


Lombards, from 


whom are de- 
rived the writ- 
ten cuſtoms of 
feus, 


22. The written 
cuſtoms of feus 
among the Lom- 
bards how re- 

garded with us ; 
the books of re- 
giam majeſta- 

tem, and quoni- 


am attachiamen . 


ta, our proper 
dal law, 


which ſeems to have been in 


wy 
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which at laſt, with other titles of higher de- 
gree and later date, ſucceeded in place of 
thanes (a) ;, that of a thane, holding of the 
king by military ſervice, was the higheſt title 
of honour, both in England and here : to 
ualify one for that title in England, in A- 
Iſtane's time, he behoved to have five 
hides of land, holden of the king by knight 
ſervice in chief (5). We find mention of 
thanes as in being after Malcolm III. (c) 
ſo that the introduction of the new titles on- 
ly wore them out by degrees ; thoſe thanes 
and knights, together with the biſhops, ab- 
bots and priors, were the magnates or pr oce- 
res regni, who conſtituted the parliament or 
king's great council in theſe days. 
Laſtiy, Theſe caſualities were introduced 
by a ſtatute of parliament, in omnium ordi- 
num conventu. There was here a regular par- 
liament, a meeting of the whole eſtates of 
the realm, as our hiſtorians mention the 
holdings of parliaments of old : the ſeveral 
ſtatutes made at the ſame time with that 
eſtabliſhing theſe caſualities, have the au- 
thoritative words, 1T is STATUTED and THEY 
ORDAINED, according to the common ſtile 
of our old acts of parliament, uſed even 
ſometimes in James the VI's reign, Now 
the conſtitution of the parliament is the 
maſter-piece of the feudal ſyſtem : how ab- 


| ſurd then and ridiculous is it to ſuppoſe the 


feudal law introduced by that ſtatute ? This 
were to imagine an eſte before the cauſe, 
filius ante patrem, viz. the feudal law receiv- 
ed into our conſtitution by an act of parlia- 


ment, whereas parliaments were the effect 


of the feudal law. 

The feudal cuſtoms came ſooner to per- 
fection with us than they did in the king- 
dom of the Longobards, whence we have 
the written feudal cuſtoms ; for it happened 
only under Autharis their third king (4) that 
fiefs became hereditary with them, where- 
as the tenures of feudal knights and thanes, 
and the conſtitution of parhament, were e- 
ſtabliſhed long before with us: they began 
with the reſtoration or erection of our mo- 
narchy by Fergus the ſon of Erth, as a- 
bove (e), and received improvements from 
time to time, till they arrived to 228 

e time of 
Malcolm II. or III. when the above regu- 
lation touching the foreſaid caſualities was 
made, ſo far is it from being the period of 
their commencement. 

In this work I ſhall, as occaſion requires, 
appeal to the collection of the feudal cuſ- 
toms of the Lombards, (known by the 


name of the feudal law) they being in 


great eſteem amongſt the learned ; and 
particularly with our great feudiſt Sir 
Thomas Craig, I ſhall afterwards ſhew 
that he regards them too much, and un- 


(a) Boet, lib, 11. 12. Buch. lib. 6. 
fat, Will. I. c. 7. ſtat. Al. II. c. 15. 


(*) Ann, 422, (J) In proleg, ad hift, Goth. p. 32. 


(5) Seld. Tit, of honour, e. 5 p. 612. (ce) Reg. maj lib 4. cap. 36. 
(4) Paul. Diac, lib 2. c. 16. Sig. de reg. Ital. lib, 1. ad Authar, ann. 585. 


accountably vilifies our treatiſes of regi- 
am majeſtatem, and quon. attach. which, 
not the feudal cuſtams of the Lombards, 
ought to be looked upon as the principal 
foundation of our feudal law ; at the ſame 
time it appears, from what is above, that 
we owe the re-eſtabliſhment of our nation, 
or, according to ſome, the firſt conſtituti- 
on of it, and the origin of our feudal cuſ- 
toms to the Goths, our anceſtors under 
Fergus ſoreſaid being to be deemed ſuch, 
the ſame ſtock of people who founded the 
written feudal law that goes under that name; 
nor have we reaſon to be aſhamed of ſuch 
founders. | 
That victorious people were indeed rude, 
bold and fierce, to which their conqueſts in 
a great meaſure were owing, and the mili- 
tary ſervice annexed to their eſtates incited 
and kept up their genius to war ; and on this 
account they are branded by the Romans 
with the reproachful name of Barbarians : 
but notwithſtanding that the Romans ex- 
ceeded them in the elegancies and luxu- 
ries of life, and likewiſe in politeneſs of 
manners, yet they will be found to have ex- 
celled the Romans in many valuable qua- 
lities, particularly in benevolence to man- 
kind; their mildneſs to the people they con» 
quered, and their kindneſs and humanity 
to ſtrangers, acquired them the name of 
Goths, which is derived from a word that 


ſignifies 600: Grotius has drawn a paral- 


lel between them, and diſplayed their ſeve- 


ral virtues, and gives the pre-eminency to 


the Goths in many particulars (). 

But I cannot agree with that great au- 
thor in preferring the feudal law of the Goths 
to the civil law of the Romans : the govern- 
ment that took place amongſt theſe northern 
nations, by parliaments or great councils, 


and the exerciſe of juriſdiction per pares cu- 


ria, was indeed a greater ſecurity to the pub- 
lick quiet, and the rights and liberties of the 
ſubjects, than took place either in the regal, 
conſular or imperial ſtate of the Romans ; 
but the civil law was the wiſdom of ages, 
the quinteſſence of the learning of old Rome, 
in queſtions concerning right or wrong, and 
there is no compariſon betwixt it and the 
feudal law. It is no longer the civil law of 
the Romans, whoſe {tate and empire are, 
ſome ages ſince, extinct; but it is in effect, 
for its excellency, become the law of nati- 
ons, and therefore is juſtly, in ſome of our 
ſtatutes, charucteriſed the Common Law; 
and the pre-eminence we give that law, 
when our own ſtatutes and cuſtoms fail, is 
the glory of our conſtitution in judicial pro- 
ceedings. 

In ſome reſpect the feudal law that ob- 
tains with us, 7. e. our cuſtomary law or 
uſages touching hereditary rights, as being 

part 


23. Grotius s 
parallel between 
the Romans and 
Goths, he gives 
the preſerence to 
che er. 


24. The civil 
preferable to the 
feudal law of the 
Lombards, but 
our own feudal 
cuſtoms take 
place in prefer- 
ence to the civil 
law. 


} > 


a P. 1493. 
c. 51. p- 
1540. c. 69. 
et 80. p. 
1551. c. 22. 


b P. 12. 


P. 1425. 
c. 48. p. 
1503. c. 79. 


Tit. IJ. Common Principles of Law, Ge. 19 
A new dependence of ſubjects upon the ſovereign, as liege lord, 


was introduced by the feudal law, whereby it became moſt accept- 
able to the ſupreme powers. The feudal law is ſaid to be local, be- 
cauſe the written books of that law are not the primary rule of judg- 
ing, but the particular cuſtoms authoriſed in each country; for, tru- 
ly, it is but the cuſtoms of particular places that are collected in thoſe 
books, which cannot therefore regulate other countries, for theſe 
muſt be governed by their own laws and cuſtoms. 


FRoM many of our ſtatutes it appears, that our legiſlators had 
great regard to the civil and canon laws, which therein are termed 
the common laue, as being common to moſt nations: this indeed 
ſhews, that our lawgivers followed theſe laws as an example, in fram- 
ing thoſe ſtatutes for their reaſonableneſs and expediency ; and there- 
fore, it may from thence be concluded, that our judges ought to di- 
re& themſelves by the civil and canon laws, as a rule, where our own 


| ſtatutes and cuſtoms fail, or where the * tho' concerning a 
feudal ſubject, is not decided by our feudal cuſtoms. | 


IN ſuch caſe the civil law moſt commonly takes place, unleſs we 
have entirely rejected it in matters of that kind. Thus, for example, 
it were abſurd to argue from the civil law, in favour of adoption, of 


ſlavery, and other matters, which are entirely aboliſhed by univerſal 


cuſtom of nations. 


THe canon law has no authority in matters of faith, at this day, 
in countries that have embraced the reformation from Popery ; but 
it is much reſpected with us, in what relates to eccleſiaſtical rights 
eſtabliſhed before the reformation, and not inconſiſtent therewith, 
and in conſiſtorial caſes it ſtill predomines; and the canon law is to 
be preferred in matters entirely derived from it, as in tithes, becauſe 
it is the law properly adapted to them, and the reformation cannot 
alter the caſe in things that have no dependence upon it. And 
many of the terms in our law are borrowed from the canon law, as 
might eaſily be ſhown, were not the diſquiſition more curious than 
uſeful. This was no doubt occaſioned by the original conſtitution 
of the court of ſeſſion, obſerved in a preceeding note b. 


THE ſtatutes that ordain, that the lieges be governed only by 
our own laws ©, do not derogate from he authority of the civil 
and canon laws to the above effect: theſe ſtatutes were only intended 
to fave us from the uſurpations of the court of Rome, impoſing upon 
us the bulls and conſtitutions of the Popes, as binding here, tho' not 


_ authoriſed by our legiſlature, which was requiſite, according to the 


former obſervation. 


THERE 
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part of our municipal law, is preferable with dom in Italy, authoriſed afterwards by the 
us to the civil law; but, in default of theſe, French and German emperors who con- 
we reſpect the civil law, and not the writ- quered them, cannot be regarded with us, 
ten feudal law of the Lombards, which, be- more than the other laws of foreign nations, 
ing only the laws and cuſtoms of their king- as I obſerved above, | 


42. How far 
the civil and 
canon laws 
have autho- 
rity with us, 


43. The ſta- 
tutes ordain- 
ing the lieges 
to be govern- 
ed only by - 
the king's 
laws, do not 
derogate 
from the au- 
thority of the 
civilor canon 


laws. 
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44. How far THERE is no doubt, but, in heritable rights, che feudal cuſtoms have 
the books of prevailed very much with us, but with conſiderable variations from 
the feudal What is recorded in che books of that law. The laws eſtabliſhed by 
with us, and immemorial uſe and cuſtom in heritage properly Are. derived to us 
of our cuſto- from the feudal law, contained in the books of regiam majeſtatem, and 
he. OI quon. attachiamenta. They are binding, not indeed ſo much by au- 
thority of theſe ancient books, as that they are our own feudal law 
and cuſtom. Of this kind are the conſtitution of heritage and its 


tranſmiſſion, the right of ſuperiority and its caſualities, &c. 
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45. in queſi·-· In queſtions concerning heritage, the written books of the feudal 
HIS cuſtoms of the Lombards are reſpected, ſo far as they are received 
far the civil into our own conſtitudinary feudal law, and no further; and if the 
law regard- caſe is riot thereby cleared, the rule in the books of the feus is fol- 
Me lowed with us, viz. that the civil law ought to be brought in aid, 
and its deciſion regarded in the fame manner as in other common 
caſes not feudal * Thus, by the civil law, if one make a ſettle- 
ment of all or moſt part of his eſtate upon a ſtranger, when he wants feud. 
children, and afterwards comes to have them, by the ſuperveening of 
children the donation becomes void, and the right returns to him- 
ſelf v. Let the caſe be put of an heritable eſtate, thus provided by 
diſpoſition, alterable at the granter's pleaſure, the feudal law has de- 
termined nothing about it; the deciſion then ought to go upon the 
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principles of the civil law, ſtrongly founded in nature, and the ſettle- 
ment be adjudged void by the unforeſeen ſuperveniency of children. 


THE civil and canon laws have no authotity with us upon any ſuch 
account, as that the emperors or Popes made theſe laws; in the ſame 
| | | manner as the feudal cuſtoms of the | ombatda as ſuch, have no force 
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with us: the authority therefore they have here is not founded on, or 
0 | derived from themſelves, for ſo they bind no more with us, than our 
1 laws bind in Rome or Italy; but their authority is merely founded, 
M either on the reaſonableneſs of the principles whereon they are 
ö | 2 which recommends them to our judges, to follow the 
4 h me rules in their deciſions; or upon their being admitted by our 
ſtatutes or cuſtoms, which alone qualifies their obligation. 


Wl Thus we have taken a view of the law of nature, and likewiſe of 
1 the law of nations, commonly ſo termed, but which is only the law 
10 of nature as applied to nations, in their commerce with one ano- 
ill ther. We have alſo taken notice of the civil, canon and feudal laws, 
any which are not binding as laws farther, in this or any other country, 
Wil than as they are grafted into their own peculiar ſyſtem of law. We 
11 therefore come now more directly to conſider the law of a particu- 
"wt lar nation, that being the other kind of law to which man is ſub- 
je, beſides the law of his nature: the obligation of ſubmiſſion to 
th thoſe laws is founded in the ſame principle as above, viz. man's 
ſubjection to Gop the author of his nature, and by whom kings 


reign. 'This will lead us to the confideration of our own law, which 
is the ſubje& of this work. 


> 


* T o © F . | $ + 4 9 8 
on ow THe law of a nation is properly termed the Civil or Municipal 


or law of Law, as being the law of the city or nation, but moſtly goes under 


a nation. the 


* Deut. iv. 8. 


v f 1. inſtit. 
de jure nat. 
gent. et civili. 


| ſubjeR 


Tir. I. Common Principles of Law, &c. 21 
the appellation of municipal, that of the civil law being generally ap- 


plied to the Roman law, as is above mentioned; it is. that law, where- 
by a fovereign flate or commonwealth is governed. Thus the judicial 


and ceremonial laws of the 


ing on any other nation . 


Evxk country or nation is governed, by the laws of their 
own inſtitution, and partly by thoſe that 8 to other na- 
tions, as the em ſpeaks d. "Thoſe laſt are the laws of nature 
in all countries of the world; to which may be added, in this and 
moſt European ſtates, the civil, canon and feudal laws, with this 
difference, that they are not obligatory upon any of them as law, 
but ſo far as they are adopted into their common or ſtatutory law, 
whereas the law of nature is obligatory alike on all mankind. 


By inftitution of civil government, man comes to be conſidered in 
a twofold view; firſt, as a member of the ſociety of mankind, and 
to Gop Almighty the ſupreme Governor of it ; and, ſecondly, 
as a member of the ſtate or commonwealth. In the firſt view, the 
laws of Gop, natural and revealed, remain ſtill binding upon him to 
their utmoſt extent, and reach the conſcience and inward diſpoſitions 
of the mind. To cultivate theſe is the peculiar province of the clergy, 
who, in every ſtate, have the direction of mens ſouls in religious 
concerns. ä | 


Bur tho' religion chiefly concerns the aſſections of the mind; yet, 
to preſerve peace and good order in the ſociety, eccleſiaſtical diſci- 

ine and government is neceſſary: theſe, ſo far as eſtabliſhed by the 
aw of the country, are binding upon men, as members of the com- 
monwealth, as well as of the common ſociety of mankind ; but o- 
therwiſe they affect only the conſcience, in relation to the concerns 
of another life. The great intent of them is to make people truly 
good, and to excite them to their duty towards Gop, themſelves, 
and their neighbours. | 25 


Bur, as a member of the commonwealth, man is ſubject, in a 


proper ſenſe, to laws of human inſtitution; thoſe only concern mens 


outward behaviour, their external actions, and temporal intereſts, 
without regard to the internal diſpoſitions of their minds, or whe- 


ther they know, or are ignorant of religion, obſerve or contemn its 


laws, with regard to conſcience: we may term theſe the laws of po- 


Jews were their municipal law, not bind- 


of a civil go» 
vernment. 
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ical diſci- 
pline and go- 
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behaviour. 


licy, or political laws ; and the other, laws of religion, or eccleſiaſtical 


SUCH of the laws of religion, and holy rites, as are founded in 
the law of nature, or divine evangelical revelation, are immutable ; 
but ſuch as are introduced by human authority may be altered by 
the ſame power ; and therefore, if no form of ev vernment 1s 
eſtabliſhed in ſcripture, this, or the other, may be ſettled by the re- 
2 ſovereign powers, as they judge moſt conducive to the pub- 
ick tranquility A gun, order, the end of all government: and that 
there is none of evangelical or apoſtolical inſtitution, appears moſt 
probable, from every one's cn that privilege, tho' they ay 
a8 er 
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to alteration 
by human 
powers. 
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differ from one another, and all of them ſeem. to vary from that uſed 
in the infant ſtate of Chriſtianity, ſo far as is diſcoverable from the 


evangelical writings. 


PRESBYTERIAN church government, being ſettled here by the 
treaty of union, and declared a fundamental article of it*, is become 
a civil right and intereſt to the ſubjects of north Britain; for no in- 
fringement can be made upon that eſtabliſhment without breach of 
the union, whereas formerly it was alterable at pleaſure of the legiſ- 
lature, having no other than an act of parliament for its ſecurity ; and, 
by the ſame treaty, the eſtabliſhment of the church of England in 
ſouth Britain is a fundamental article of it. 


EccLESLASTICAL diſcipline conſiſts chiefly in church cenſures, 
the end whereof ought to be ſincere reformation : theſe, as to external 
obedience, can have no effect, further than is allowed by the law of 
the country ; wherefore the late Britiſh ſtatute, in forbidding all civil 
magiſtrates to interpoſe in compelling obedience to thoſe cenſures®, 
exactly quadrates with the deſign of church diſcipline ; for an outward 
compliance, without purity of heart, ſignifies nothing, and is but em 
ty ſhow, and if the offenders are reclaimed, thoſe cenſures obtain 
hot end without the aid of the ſecular power, 


HowEVvek, it is inherent to all church government, that the of- 
fice-bearers in it may exclude from church privileges all that by their 
ignorance or wickedneſs are unworthy of them, and do not obtempe- 
rate their ſentences. Ihe Haney exerciſe of publick religious ſervices 
is ſecured by the ſecular law, temporal princes being nurſing fathers 
to the church. 


In the 8 of a religion not eſtabliſned by the laws of the 
country, religious ſocieties and aſſemblies can only ſubſiſt, by their 
mutual conſent to proper regulations for that ad which was the 
caſe of the primitive Chriſtians, as to their government and diſcipline, 
for the firſt three centuries, viz. before the Roman empire, or any 
other ſovereign ſtate embraced our holy religion, 


By the late Britiſh ſtatutes it is declared free and lawful for all ſub- 
jects in Scotland to aſſemble and meet together for divine ſervice, with- 
out any diſturbance, and to ſettle their congregations in what towns 
they ſhall think fit, except pariſh churches, and the diſturbers of their 
religious worſhip are liable to a fine of 100 1. ſterling ; and 'tis de- 
clared lawful for the epiſcopal miniſters, not only to pray and preach 
in their congregations, but alſo to adminiſter the ſacraments and 
marry, without incurring any pain or penalty whatſoever. 


HENCE it follows, that diſſenters from the eſtabliſhed church 
may purchaſe utenſils for divine ſervice, and ground to build meeting- 
houſes tor ſettling their congregations, and exerciſing divine ſervice 
therein, and may ſue and defend in relation thereto, ſo that they are 
allowed to ere& themſelves into certain kinds of corporations: but, 
notwithſtanding that the epiſcopal clergy, who quality themſelves by 
taking the oaths to the government enjoined by a act, are, as above, 


Per- 


* P. 1707. 
c. 6. 


Þ 10, Ann, 
c. 6. 


© 10, Ann, 
c. 6. 


« P. 1661. Co 


34. P. 1695. 
c. 12. P 


1698. c. 6. 


b 20. Geo. II. 


e L. 1. G2. 
inſtit. de juſt. 
et jure. 

4 Art. 18. 
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privileged to marry, yet other diflenting miniſters cannot, without 
3 
ages by ſeveral ſtatutes * ; but, by an expreſs clauſe in the ſame act, Po- 
ou recuſants, and perſons who, by writing or preaching, deny the 


leſſed Trinity, are excluded from the benefit of this ſtatute : this act 


is further explained, and new regulations introduced touching the 
preachers in N for religious worſhip, who ſhall be intitled to 
the benefit of the toleration, by a later ſtatute *, oth 


Tux political law of a nation either relates to publick or pri- 
vate right ; the firſt concerns the rights of government or ſovereign 
power, the publick revenue or offices under the crown, and all re- 


gulations touching the ſtate and commonwealth, and likewiſe com- 


prehends the puniſhment of crimes, or the criminal law e. By the 
treaty of union the laws which concern the regulation of trade, cuſ- 
toms, and ſuch exciſe as Scotland is thereby liable to, are declared to 


be the ſame in Scotland as in England: all other laws, whether re- 


e Edg. Jan. 
24.1724. E. 
Delarain. 


lating to publick or private right, continue ſtill in force as before, ex- 
cept ſuch as are inconſiſtent with the union; hence a gift under the 
great ſeal of England, of the goods and chattles of a perſon attaint- 
ed, will not carry the effects in Scotland, more than it would have 
done before the union*. The law which concerns publick right is 
not the proper ſubject of this treatiſe, 


THE law which concerns private rights, or is incident to them, 
is the ſubje& of this work, wks ſuch rights be natural, legal or 
conventional; and even crimes, ſo far as they found action of damag- 
es to the party aggrieved ; for as to puniſhment it relates to publick 
right. Thoſe in whom the ſupreme power is lodged have a right, as 
it is their duty, to puniſh criminals, for the ſafety and peace of the ſtate; 
and for this reaſon the proſecution is at the inſtance of the procura- 
tor-general, at leaſt with his concourſe, for the intereſt of the pub- 


blick. The law touching private right may be called our civil law, 


in contradiſtinction to the criminal law, tho' both come under that 
denomination in a larger acceptation of the words, and in oppoſition 
to the. eccleſiaſtical law, 


UNDER this head comes the conſiſtorial law, which governs con- 
ſiſtorial caſes before the commiſſars, theſe being properly of a civil 
cognizance. Indeed formerly the official or commiſſar courts, where 


thoſe cauſes were cognoſced, belonged to the biſhops, but they exer- 


ciſed juriſdiction in them by grant from the ſovercign power, and now, 
ſince the abolition of epiſcopacy, they are purely temporal, and not 


the pains inflicted on the celebrators of clandeſtine marri- 


54. The 
U N 
lates either to 
publick or 
ivate right. 
ow far our 
laws con- 
cerning pub» 
lick or pri- 
vate right al- 
tered by the 
union, or al- 


terable. 


55. The law 
concerning 
ivate right 
hs ſubject of 
this treatiſe, 
which com- 
prehends 
crimes ſo far 
as they found 
action of da- 


mages. 


56. The con- 
ſiſtorial law 
comes under 
the law con- 
cerning civil 
rights, 


eccleſiaſtical courts: the proceſſes and decrees before them are ſub- 
j ect to the review of the lords of ſeſſion, as other civil cauſes, and for 


this reaſon that court is called the king's great conſiſtory. 


Tux law touching eccleſiaſtical benefices, and church livings, is 


likewiſe civil, for the church has not now any cognition in theſe 
matters, 


Tax 


$7. As like. -- 


wiſe the law 


touching be- 


nefices and 
church liv- 


ings. 


What 
debe by 


our municipal 
law in the ge- 


neral ſenſe ; 


ſuch as con- 


cerns civil 


and private 


rights, the 
ſubjeR of this 
treatiſe ; 


'60.Next, our 
ſtatutes or 

acts of parli- 
ament; how 
far laws con- 
cerning pri- 
vate-right 

with us alter- 
able by Bri- 


tiſh ſtatutes, 


and how far 


our old ſta- 


tutes may run 
in deſuetude. 
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Tun law that concerns either publick of private life, whether civil, 
9 85 * Cafe, which 5 — with us, is our civil or mu- 
nicidal law; but the law in matters of civil or private right eſpecial- 
ly Fs cognoſcible before the court of ſeſſion, is che 
preſent undertaking. Ee a 
Ou civil or municipal law conſiſts of the following particulars or 
conſtituent parts. 


IN the firſt place, of ancient and immemorial cuſtoms. I took no- 
tice above, that, as to our ancient cuſtoms in heritable ſubjects, they 
may have been originally owing to the feudal law, as received by our 
predeceſſors in ancient times; but we have likewiſe divers that concern 
tfioveables, as the jus mariti and jus relifte, the legittim of children, 
heirſhip moveable, &c. Theſe have been fo firmly eſtabliſhed by the 
conſent and acquieſtence of the legiſlators, that it was not thought 
neceſfary to commit them to writing. This was the caſe likewiſe of 
cuſtomary law among the Romans. | 


Trax ancient cuſtoms that have obtained with us, time out of mind, 
may well be termed out common law, in the fame ſenſe as the En- 
gli lawiers do theirs ; for tho' the veltiges of ſome of them may be 

ound in the books of ro majeſlatem, and other old books of 
our law, yet that they are binding as laws at this day proceeds only 
from conſtant and immemorial uſage. N 


We have likewiſe divers principles and maxims grounded 


died of the 


5 L. 3 ja og 


4 
cheſe inveterate cuſtoms, as, minor non tenetur placitare de — You | 


re puterna, jus ſuperveniens authori accreſcit ſucceſſori, &c. theſe are 
1 Called Brocards by our old lawiers, and, ſince they have 
received their authority from our ancient uſage, they may be eſteem- 
ed part of our common law: I humbly conceive they have owed 
their origin to the ſame ground as the rules of the ancient civil law, 
contained in the title Je regulis juris, did, via. our Jawiers for the time 
famm'd up in few words our law in ſuch particular points as it then 


obtained; not that the maxim ſhould make the law, but that the - 


law ſhould be underſtood compriſed in it, a rule or maxim being (as 
Paulus expreſſes it) que rem gue eft breviter enarrat, non ut ex regula 


Jus ſumatur, ſed ex jure quad gt regula fiat . 


Ov municipal law farther conſiſts of our ſtatutes or acts of par- 
hament ; to thoſe, no doubt, former laws or ancient cuſtoms muſt 
yield; but with this limitation, * 2 Neve Deen * union, re- 
ting to private rights, are not to be altered by the Britiſh parliame 
bur Rr — utility of the ſubjects thin Scotland; —— 
our old ſtatutes have run in deſuetude, a contrary uſage for a long 
courſe of time acquieſced to by the lawgivers being a tacit abroga- 
tion of them , and this is expreſsly declared to be law with us. by 
our old ſtatute *, | 


Bur if theſe laws concern the publick policy of the kingdom, 2 
diſuſe of them paſt memory, or a contrary practice, regularly will 
| not 


dL. 1. ff. de 
reg. jur. ant. 


OP. 907. e. 
7. art. 18. 


4 July 29. 
1665. Don. 
July 5. 
1666. Hume. 
P. 1593. 
c. 136. 
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not derogate from them: a cuſtom againſt ſuch laws will always re- 
main erroneous, and cannot be eſtabliſhed by any length of time*: of 
2 this kind, for the moſt part, are the regulations concerning the election 
29. ff. de le- Of magiſtrates and councils of royal burrows, for preventing any ſet 
gibu. of men from perpetuating themſelves in the magiſtracy or govern- 
d 2 1 ment b. 

168 t. . 


* 


L. 1. cod. 


lx the interpretation and obligation of civil laws or ſtatutes, the 
following rules may be of uſe. 


<L.ult. e. de DECLARATORY acts govern prior caſes not yet determined, but 61. The ef. 
legid. otherwiſe laws cannot look back: private acts and ratifications can- fe of —＋ 
1. 7.c de not prejudice the intereſt of third parties , tho they provide that the — 
Pr. Fob. act ſakvo jure ſhall not take place againſt them, for that very proviſi- and of pri- 
11.1665. D. on is preſumed ſurreptitious; and ſince they paſs of courſe without ate acts. 
Lauderdale. hearing, or even calling other parties concerned, tis impoſſible they - 

can be thereby hurt. | 


STATUTEs, when corre@ory of former laws, ought to be ſtrictly 62. corree- 
*L.14.1.15. interpreted, and ſo ought 5 laws e; for unleſs the words of the tor and pe- 
S 


; , c ſtatutes 
10. f. Kid ſtatute are plain and expreſs, the former law remains, nor can a ſta- frialy to be 
et poſthumis. tutory penalty take place except in the very preciſe caſes mentioned interpreted. 


in the ſtatute; in both theſe the rule holds, that caſus omiſſus habetur 


pro oil, the caſe omitted is held as purpoſely done, and cannot be 
July 27. ſupplied by interpretation, | 
1636, Grier- | IDOL © 
or PostT1vz laws, that owe their binding force to the civil power, 63. poftve 
are daily altcred thereby, 1 to the circumſtances of the times laws alterable 
L. 4. ff. de and places ł; therefore later conſtitutions may always abrogate the 2 _ 
onltit prince. former. If the poſterior law concerning the ſame matter does not lawgivers. 
mention the prior, both muſt ſtand, if they are conſiſtent ; but, other- 
wiſe, poſterior laws derogate from the former ſo far as they are in- 
'L.27-1.28. compatible. | * 
de leg. > | 
Tux power of interpreting laws, ſo as ſuch interpretation ſhall be- 64.Towhom 
come binding in all parallel caſes, or to moderate the rigour of them _—_— 
by the rules of equity in particular inſtances, where the meaning of preting ſta- 
'L. 1.1.fn, the law is plain, belongs only to the legiſlators ; for only the act of iu and 
c de legib. the ſovereign power can bind the ſubjects, and it requires the ſame *"* ns: . - 
power to 7 with the obligation of the law in any one caſe, as 
it does to abrogate the whole, for truly a diſpenſation is ſuch as to =: ot 
that particular inſtance. t 


Ir is however the part of judges to interpret and apply the laws to 

1 0.1.11. particular caſes, according to their true ſenſe and meaning *; and tho 1 
".celegid. they ſhould fall heavy upon particular perſons in ſome inſtances, yet 
the general preſcription of the law muſt be followed: the rule then 
is, that durum eſt, ſed ita lex ſcripta, it may be hard, but ſo the law 


hath ordained. . 


; | . 1 ö * 

WHERE the only inductive reaſon of the law Is plainly expreſt, 65. May a 

it is a $200 rule for interpreting the law, or 2 it, from parity A cnn 
'L.12.1.13. of reaſon, to like caſes |. Tho the reaſon of the la hone Nom 


all not appear i 
ff. cod. tit. 8 | P yet a parity of 
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| reaſon; it! becauſe in arbitrary and - indifferent caſes the will . 2. t. 
war " I Bip gt * — impoſe an obligation, and we muſt pre- f. 9 
— — ſume that chere was good realon at firſt for introducing the law, tho | 


appear. a long courſe ot time we do not perceive it; for it frequently ; 
dalle that ven omnium qua a mqjoribus conſtituta ſunt ratio 2 

22 yy 

66. If che law UT. where the poſitive law is plainly repugnant, in our apprehen- 

414 42 to the law 160525 whether natural or revealed, it is not bind- 


to the law of a : . 7 
Gon, it ie not ing to an active obedience, becauſe that were inconſiſtent with the 


to be obey- * ſiblo obligation to the divine law, and in ſuch caſe the rule 
io ome: is, We: maſt obey Gop rather than man. 
ted to by fob | 
1 Ar the ſame time, we are not abſolved from our allegiance to the 
ſovereign power in reſpect of an unjuſt law, or which we imagine 
porhaps only to be ſuch; for that would unhinge all government, to 
the ruin of the publick tranquility: we ought therefore in ſuch caſe, 
as dutiful ſubjects, to ſubmit to the law by a paſſive obedience, with 
which. wo have not freedom to comply by an active. But one ought 
rather, if poſſible, by all means to leave the territory, which he is 
warranted to do*, ſelt-preſervation being a natural and indiſpenſible * atth, x, 
duty, on account whereof chiefly men ſubjected themſelves to civi! 
government, | | 


— 


—— 
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67. How fr TRR law of a country affects = only the ſubjects and reſidenters, | 


3 but likewiſe ſtrangers or travellers within the territory, for they are | 
feeds Maag. ſubjects for the time (; and truly the natural-borp ſubjeRs are regular- n f. 
ers or ſo- ly tree from their allegiance, when they become reſidenters within a 
Aan. Aether prince's dominions, unleſs the peculiar conſtitutions of their 
ral. born fub- native country ſtill tye them to it, as is the caſe of Britiſh ſubjects: thus 
when cp They may be recalled, with certification, that if they do not return 
ſtle abroad. Within a time limited, they ſhall be outlawed, or their effects ſeized 
forthe uſe of the government; and ſubjects liſting themſelves in order 
to go beyond ſeas, to ſerve a foreign ſtate as ſoldiers, without licence, 
were ta ſuffer as in caſe of high treaſon, and ſuch as procured them 
to he fo liſted were liable to the ſame puniſhment, by a temporary 
ſtatute during the war in queen Anne's reign *, and Ki natural- born 12. Ann. 
fabjects, tho reſiding abroad, are guilty of high treaſon, when con- 
cerned in any rebellion againſt their native prince. 


63. Now tar. abſolute ſovereign is not bound by the civil laws of the country 
22 as ſuch, becauſe his will is the law; by being ſubject to the 2 
Jaws of their Go p and nature, he is thereby obliged to obſerve, in his commerce 
win and tranſactions with his ſubjects, — rules which he hath pre- 
{cribed to them as laws, according to the worthy ſaying of the Ro- 
man emperors, who were abſolute princes, Princeps licet legibus ſolu- 


tus fit, tamen legibus vivit *, (5 fin. inſt 
' 4 — 0 i wa 6 . A t am. I o 

Bor where the legiſlative power is lodged in more perſons, as in 1. 31. fl. de 
ariſtocracy and democracy, or is divided betwixt one perſon and a leg. I. 4. c. 


council of more, each that ſhares in the ſovereiguty is, in his natu- 
ral capacity, liable to the laws, and none of them can aſſume a pow- 
« of diſpenſing with them, either in themſelves ot others, becauſe the 

| legiſlative 


a L, 8. ff. de 
legibus. 


L. 16. ff. 
cod. tit. 


LI. 1a. tabul. 
tab. 9. c. 1. 
et ibid. Goth. 
Cic. ztio de 
legib. 


4 L. 1. 8 2. 
ff. de conſti- 
tut princ. 
L. 5; e. de 
legib. I. 7. 
{ 16. ff. de 
pactis. 

1 L. pen. C. 
de pactis. 


L. t. 62. 
ff. ad muni- 
cip. I. 9. ff. 
ad I. Rhod. 
de Jac, 

P. 1491. 

C, 42. 

1. The original 
be Brag. ra 
twelve tables, 
from the laws of 
Solon the fa- 
mous Athenian 
lawgiver. 


2. The twelve 
tables the foun- 
tain of the civil 
law ; the high 
encomiunu giv 
en them by Ci- 
cero ; the great 
uſefulneſs of 
them, 


power, becauſe they are effectual by permiſſion from it. 
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legiſlative authority is lodged in the whole, and the laws of their inſti- 
tution muſt be abroga 
as they 


were enaRted into laws; 


STATUTES are regularly general, equally extenſive to the whole 
commonwealth *: but ſometimes they concern only particular per- 
ſors, theſe are called jus fingulare, private acts, and, are only to be 
uſed upon extraordinary occaſions *, and by the dictate of the famous 
laws of the twelve tables, ſuch were entirely prohibited; privilegia 
ne irroganto, ſay the decemviri *; but the al 
came to receive a variation, and private laws were upon occaſion intro- 
duced ; by theſe, certain privileges and diſpenſations are indulged to 
particular perſons and bodies politick, or exemplary puniſhments are 


inflicted upon great offenders, when the ordinary courſe of law is not <aſions 


thought ſufficient,as ſome acts of attainder, or acts for pains and penal- 
ties directed againſt particular perſons. Theſe acts being diſpenlafions 
and exceptions from the general law, are not to be extended 
the particular perſons and caſes for which they were calculated *, 


_ WHrar is done againſt law is regularly void *, except where the 
law only. concerns the private intereſt of parties, and they diſpenſe 
with it *; but this laſt does not hold, where the law is ſecuring per- 
ſons againſt being leſed or impoſed upon on account of their imbeci- 
lity, as in the caſe of minors, and others of the like incapacity ; for 
then the rule holds, that jus publicum privatorum pattis mutari non 

feſt : but if the ſtatute provides a ſpecial penalty, without annul- 
ing the deed, it ſubſiſts, as in the 


clared liable to deprivation and infamy, without enacting a nullity of 
the tacks b. | 


Tus uſages, cuſtoms and by-laws of royal burrows, or other cor- 
porations, are binding as laws, ſo far as they have power, by their 


erection, to enact them, and as they are not 8 to the publick 
laws of the nation; but otherwiſe they are void i. When kept with- 


in due bounds, they may be juſtly conſidered as acts of the ſovereign 


ted or diſpenſeg with, only'in the fame manner 
unumquodgue ec mode diſobvituer "qud 


e, in progreſs of time, pe 


beyond | 


of tacks ſet by the clergy for 
longer ſpace than the law allows, who, on contraveening, are de- 


* Theſe laws of the twelve tables were 
collected by three deputies, ſent by the Ro- 
man ſenate to Greece for that purpoſe, ſome 
years after the eſtabliſhment of the conſular 
ſtate, and digeſted into ten tables by the 
Decemviri, or ten ſupreme magiſtrates cre- 
ated to give them the force of laws, and to 
put them in execution (), and they added 
two tables more the next year. They were 
for the moſt part collected out of the laws 
of Solon the celebrated Athenian lawgiver. 

Thoſe twelve tables are the fountain of 
the civil law, and ancient writers of great 
name, both Greek and Roman, gave 
them moſt juſtly high encomiums for their 
exccllency (65), And Cicero makes no 
ſcruple to prefer them to all the laws that 


{a) Ann. ab U. C. 304. (5) Liv. J. 3 Tac. I. 3. annal. D. Sic, I. 12, Dion, Hal. I. 11, 


WE 


” 


took place in his time, and to all the writ- . 
ings of the philoſophers (c); and he takes 


notice, that the youth educated for the ſer- 
vice of the commonwealth were in uſe to 
get theſe laws by heart, and that he and his 
fellow-ftudents did fo; but complains, that 
afterwards it had gone much out of uſe (4). 
Theſe laws are commendable for their con- 
ciſe brevity, and at the ſame time their 
perſpicuity, as well as the profound ſenſe 
and univerſal uſefulneſs of them. - Divers 
ancient lawiers wrote commentaries upon 
theſe laws, and we have collections made 
of the fragments of ſuch as ſtill remain, by 
ſeveral good hands, with their paraphraſes 
and notes upon them ; more eſpecially by 
two eminent lawiers of the laſt age (e). 


(c) Cic, lib. 1. de 


erat, (4) Cic, 3. de legib, (e) Riterſh. et Jaco, Goth, ad leges 12. tab. 
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52. The udal 
rights in Ork - 
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as law. 
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| aſt however carefully diſtinguiſh ſuch by-laws of corporati- 
HS — — from the authoriſed cuſtoms of ſome parts 


of the . received as part of our common law, and to be re- 


as ſuch in theſe places, tho contrary to the general cuſtoms or 
Ta the law. Thus it is a maxim, or general law and cuſtom, 
that there can be no real right of lands and tenements without an in- 
feofment, nulla ſaſina, nulla terra : but the udal law in Orkney and 
Zetland is contrary to it, and ſuſtained. Of the fame nature are cer- 
tain general uſages in all royal burrows, as to the manner of making 
up titles to lands, and in other particulars, which are ſaid to take 


place more burgi. 


Tux Lords of ſeſſion have power to make regulations for due ad- 
miniſtration of juſtice, called acts of ſederunt *; theſe they may and 
do often alter, as they ſee expedient, for the great end for which 
they are intended, namely, the due adminiſtration and diſpatch of 
juſtice ; and ſince ſtatutes, enacted by the ſovereign power, go into 
deſuetude, no wonder that many of our old acts of ſederunt have 


become obſolete by later forms taking place. 


SOMETIMES the court of ſeſſion, in the courſe of their proceed- 


ings, make acts of ſederunt concerning matters of right, as ap 
from ſeveral inſtances, particularly the act concerning fraudulent diſ- 
poſitions by bankrupts, which at firſt was an a& of ederunt, there- 


after ratified by act of parliament ®, . 


Bur before ſuch acts of ſederunt are ſo ratified, they only remain 


rules, which the lords propoſe to themſelves to follow, in the deci- 


ſion of caſes of that kind coming before them, and which acts they 


74. A courſe 


deciſions 
of the court 
of ſeſſion, 
how to be 
conſidered as 
law. 


75. Of what 


authority are 
the regiam 


may alter afterwards, if they ſee cauſe; but without acts of parlia- 
ment converting them into laws, they cannot be regarded as ſuch. 


Bur where acts of ſederunt, in matters of right, have, for a long 
courſe of time, inviolably obtained as laws, they become cuſtomary 
laws, and therefore require no ftatute to eſtabliſh them, asthat con- 
cerning executors creditors ©, The court of ſeſſion likewiſe frequent- 
ly make declaratory acts, in order to reſcue our law from ſome inve- 
terate cuſtom prevailing againſt the ſame, in particular inſtances or 
places, as that diſcharging, under the 'pain of nullity of the right, 
reſignations by the ſym 5 of earth =, ſtone, formerly accuſtomed 
in the city of Edinburgh .. 
THE deciſions of the court of ſeſſion ſerve to explain our laws, 
and aſcertain our cuſtoms, in the ſame manner as the judgments of 
the N courts of other nations do theirs. Where there is a 


dp, 1621. 
c. 18. 


© Fcb. 28. 
1662. 


Act of ſede- | 
runt, Feb. 1 I's 
1708, 


tract of ſuch judgments and precedents uniform upon the ſame point, 


it is juſtly eſteemed as law, and ought to be followed in all time 
thereafter in parallel caſes :; but otherwiſe the rule is, that non ex- 
emplis ſed legibus judicandum i. Not one or two precedents, but the 
preſcription of the law is to govern the deciſions of courts of juſtice. 


TH E old books of law, called regiam majeſtatem and quoniam at- 
tachiamenta, from their initial words, with the burrow laws, and o- 
; % | N ther 


* L. 37. 38. 
ff. de lepib. 
fL. 12. ff. 
de offic. preſ- 
I. 13. c. de 
ſentent. et 
interl, 


2 P. 1425. 
e. 34. 

P. 1487. 
c. 116. 
d P. 1471. 


e. 4 


P. 1475. 
c. 63. 


Dd. Acts 54 
and 115. 


4 P. 1475. 
c. 53. 

e Leg. burgo- 
rum, c. 195. 


1. Sir Thomas 
Craig's opinion, 
that the -regiam 
majeſtatem 
ought to be en» 
tirely rejected as 
ſpurious. 


2. The authen- 
ticalneſs of that 
book vindicated 
by acts of par- 

liament, and e- 


vidence given, 


chat it was com- 
poſed by order 
of King David I, 


Tir. I. Common Principles of Law, ce. 29 


ther ſmall treatiſes. and certain old ſtatutes, by ſome of our ancient 


kings, thereto adjoined, were undoubtedly of old part of our law; — 
for firſt, they are 27.4) Wd termed our law; and next, reference is - laws, ſmall 
made to them as ſuch b. Te | treatiſes, and 
| ancient ſta- 
| ? - | : | Sa -—  ,_- + tutes there- 
Bor it appears, that, even of old, thoſe books and ſtatutes had be- with bound. 


come in a good meaſure obſolete, and that they wanted to be purged 
and reformed ; for this purpoſe commiſſioners of parliament were ap- 
pointed, once and again, to reviſe and examine thoſe books © ; but it 
does not appeat, that ever theſe commiſſions were executed; which 


makes thoſe books much leſs ſerviceable to us at this day than other- 


wiſe they might have been. 


Ar the ſame time, tho' moſt of the rules laid down in theſe an- 
cient books and ſtatutes have gone in deſuetude * many of our ſta- 
tutes, which infallibly are authentick, have) yet they are of excellent 
uſe, not only to ſhew the origin of many of our preſent laws and cu- 
ſtoms, but likewiſe to explain and illuſtrate ſome of our ſtatutes: for 


example, the act concerning heirſhip moveable 4 muſt be ſupplied 
from the burrow laws e, to which it refers. Rp 


H 


I” 


EacH 


The authority of the books of regiam majeſtatem, &c. 


Our great ſeudiſt peremptorily avers, that 
the regiam majeſtatem was never any part of 
our law; that it was compoſed byRanulphus 
de Glanvil an Engliſh lawier, or excerpted 
from his treatiſe de /egibus et conſuetudinibus 
Anglie ; and that it ought not to be ſo much 
as mentioned in any court of juſtice, but 
wholly rejected as ſuppoſititious (a). 

With all deference to the memory of that 
great lawier, this was not a decent treat- 
ment of a book which was expreſsly on- 
ed, in our undoubted ſtatutes above cited, 
to be our law; and this alone is ſufficient to 
redargue this, and all other affirmations to 
the contrary, However, farther, to evince 
the authenticalneſs of it, I ſhall obſerve, in 
the firſt plact, that as the author of that work 
declares in his preface, that he compoſed it 


by order of king David, ſo this muſt have 


been David the firſt bf that name, whoſe 
reign commenced in the year 1124; for 
there is an expreſs reference, in a ſtatute of 
our William the I. to a ſtatute made by king 
David, and the ſtatute referred to is in the 
regiam majeſtatem (/), and nowhere elſe to 
be found. And next, there is a reference 
in a ſtatute of king Alexander II. to an or- 
dinance by king David, \which is in the re- 
giam mojeſtatem (c). Nor have we any other 


ſtatutes or laws of king David I. than theſe 


that' are mentioned in the books of the 
majeſty : all which is demonſtration, that 
the compoſition was by his order, and not 
by David II. who did not reign till the year 


1330. more than two centuries thereafter, 
as ſome of the Engliſh authors affirm, in 
order to make way for their opinion, that 
it was tranſcribed from Glanvil's foreſaid 
treatiſe, which was not wrote till after the 
death of king David I. (d). 

It is moſt plain therefore, that our coun- 
tryman's exceſſive eſteem of the written 
feudal cuſtoms of the Lombards and Ger- 
mans has too much influenced him. He 
affirms, that theſe are the proper law of 
Scotland, in default of our own ſtatutes and 
cuſtoms ; that in ſuch caſe, we are to apply 
to theſe books of the feudal law, preferable 


to the civil law, which is only to be reſort- 


ed to (according to his ſentiments) when 
the caſe is not determined by the feudal 
law (e). i | 
On the other hand, I apprehend, that 
theſe books of the feudal cuſtoms, annexed 
to the body of the civil law, are not to be 
regarded with us, more than the other mu- 
nicipal. laws of foreign countries; and, in 


" 


3. Craig's 
great eſteem of 
the written feu- 
dal cuſtoms of 
the Lombards ; 
he overvalues 
them, in pre- 
ferring the au- 
thority of the 
ſame to that of 
the civil law, 


4. Not the writ- 


ten feudal law 
of the Lom- 
bards, but the 
regiam majeſta- 
tem, the body of 
our old feudal 


my humble judgment, the regiam majeſtatem law; its autho- . 


and quoniam attachiamenta are an authentick 
ſyſtem of our old laws and cuſtoms, eſpeci- 
ally in feudal queſtions, and ought to be re- 
garded in the — manner with us as the 
books of the feudal law are by the ſtates of 
Italy that were under the Lombard king- 
dom, and thoſe of Germany ſubject to the 
German empire: for as theſe feudal cu- 
ſtoms and conſtitutions, called the feudal 


law, were of old the authentick laws of the 


(a) Craig, lib. 1. Dieg. 8. F 11. (5) Stat, Will. I: c. 1. reg. maj. I. 1. c. 16. $5 1. (e) Stat. Alex, II. c. 12. 
reg. maj. I. 1. c. 17. (d) Spelm. Gloſſ. v. (lex.) (e) Craig, lib. 1. Dieg. 8. 


rity at preſent. 
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kingdom of the Lombards in Italy, and of 


dne empire of Germany, but now are much 


own proper law, but in many particula 
have gone into deſuetude. 


. Impoſſible 
t the regiam 

majeſtatem 
could be tran- 
ſcribed from 
Glanvil, fince 
David I. was 
dead many years 
before that piece 
was wrote, but 
that piece rather 
excerpted from 
the regiam ma- 


jeſlatem. 


- * 


antiquated, fo the laws in the above trea- 
tiſes were of old in vigour with us, and our 
rs 
his is juſt 
affirmed by an ingenious Engliſh lawier, 
who likewiſe obſerves, that, failing our own 
Natutes and cuſtoms, we have recourſe to 
the civil law (). Theſe books, however, 
may ſtill ſerve for very purpoſe, ſince 
they illuſtrate and explain ſome of our laws 
— and frequently lead us to their 


origin. | 

The foreſaid treatiſe aſcribed to Glanvil, 
conliſting of 13 books, ſeems indeed, for 
the moſt part, to have been tranſcribed 
from the regiam majeſtatem, This piece was 
not wrote till 750 
from the ſame (5), who did not begin to 
reign till two years after the death of ki 
David 1. The compoſer, it ſeems, 
uſed the freedom to ingroſs a good part of 
the regiam majeſtatem into that treatiſe, 
which begins with words to the like effect, 
viz, regi am poteſlatem, &c, He diſtributes 
it into à quite different method, leaves out 
all the ſtatutes of king David, and every o- 


ther matter that eſpecially refers to Scot- 


6. A fuppoſiti- 
tious compoſiti- 
on could. not 
have been palm- 
ed our le- 
giſtature for the 
law of this 


country, there- 


fore the regiam 


majeſtatem muſt 


have been ge- 
nuine. The au- 
thor learned in 
the civil and 
canon law, as 
well as the feu- 
dal, 


land; tho', at the ſame time, he has in- 
advertently-taken into it ſome points that 
are the undoubted law of Scotland, and 
quite unknown in the law of England, as 
TT 


This muſt have been the caſe; ſor it 
would ſeem impoſſible, that the regiam ma- 
jeſlatem could be a ſition from this 
book: could ever ſuch a ſuppoſititious piece 
have been palmed upon our legiſlature as our 
law? *Tis plain, the books of regiam ma- 
jeſtatem are referred to in our ſtatutes, as 
they are divided at this day, mentioning 
the book where ſuch matter is decided, as 
in the caſe of puniſhment of aſſiaers or 
jury-men temere jurantes ſuper aſſiſſam (c). 


Hereby they are owned for aMhentick law 


at that time; how then can we imagine, 
that there could have been any impoſture 
in the caſe? Tis incredible, that a book 
compoſed by an Engliſh lawier, containing 
the laws and cuſtoms of England, could 
have been received as the law of Scotland, 
and owned by our parliament, without the 
leaſt inſinuation of adopting the laws of 
England. 

This body of our law is introduced with 
the ſame ind of preface as the emperor Ju- 
ſtinian's inſtitutes are; and in divers places 
rhention is made of the civil and canon laws, 
in ſome caſes conforming to them, and in 
others differing from the ſame; ſo that the 
author has been well acquainted with both, 
as well as the cuſtonis of feus. It was 


(a) Arch. Duck. de uſu et author. Juris civil. I. 2. c. 10. 
I. 2. c. 32. (e) Lib. 7. c. x, lib. 13. c. 13. et ſeqq. 


wrote about 20 or 


years aſter the revival 
of the civil law by 


ius the emperor. 


highly probable, that in a few places inter- 
polations have happened to this book of 


ly old, as may be in ſome meaſure inferred 3 


from the two commiſſions for examini 
them: but that is the fate of many law- 
books, and is no reaſon for rejecting the 
whole, but only for diſregarding theſe parts 
_——_— ſeem liable to ſuſpicions of that 
kind. | 
The author affirms, that the compoſition 
was undertaken by order of king David, with 
the advice of the eſtates : can it be doubt- 
ed, but this ordinance of the parliament 
was extant at the ſame time? for, other- 
wiſe, would the author have had the impu- 
dence to appeal to it? or could it be thought 
he would have ingrofled ſtatutes as nated 
by our king David, if there had been none 
ſuch? Here there are divers ſtatutes of kin 
David interſperſed in this treatiſe : what poſ- 
fibly could have been the project of ſuborn- 
ing a work of that kind? or what motive 


I cannot, at the ſame time, but own it 7 


8. 

order of king 
David, with the 
advice of the 
eſtates, as the 
author affirms, 
which muſt have 
been extant 
when he wrote. 


could have ſet it on foot ? or could the im- 


poſtor ever have paſſed undeteted? One 
ſhould think, that if there had been the 
leaſt ſuſpicion of its genuineneſs, our parlia- 
ment, inſtead of awarding commiſſions once 
and again to reviſe that book, whereby they 
expreſsly own it for our law, would have 
appointed a committee to examine into the 
impoſture, | | 
And as demonſtration, that the author 
of the treatiſe inſcribed tradtatus de legibus 
et conſuetudinibus regni Anglia tempore regis 
Henrici adi, juſlitie gubernacu/a tenente illu- 
Ari viro Ranuipho de Glanvilla, &c. has culled 
out of the regiam majeſ/atem ſome particulars 
very injudiciouſly, and endeavoured to palm 
them on the world as the laws of England. 
I ſhall give an example; the law of death- 
bed, whereby one cannot, with effect, alien 
or burthen his lands or tenements, if he has 
contracted the diſeaſe of which he dies, is 
undoubtedly the law of Scotland, and has 
its origin in the regiam majeſtatem (d), and 
is quite unknown in England, nor ever was 
their law. Now this author ſets down in 
this treatiſe the foreſaid law in the very 
ſame words as in the regiam majeſtatem, as 
the undoubted law of England (e) : muſt 
not theſe, and many more of the like kind, 
have been excerpted out of the regiam ma- 
jeſtatem? | 
Next, many things are in the regiam ma- 
jeſtatem that are not to be found in the book 
aſcribed to Glanvil ; not only all the ſta- 
tutes and ordinances of king David, and o- 
ther references to Scotland, but likewiſe 
the whole titles concerning falſehood and 
other crimes, being no fewer than 32 chap- 
ters, are left out ; and, on the contrary, di- 
vers 


(5)L.$.c.2 (e) P. 1471,c.47. (d) Reg. maj. 


9. The avthor of 
the tract aſcrib- 
ed to Glanvil 
has culled out of 
the regiam ma- 
jeſtatem many 
things injudici - 
ouſly, and palms 
them as the law 
of England, 
which they ne- 
ver were, but 
undoubtedly 
were the law 

of Scotland; as 
for example, 
the law of 
death-bed. 


to. Man ſtatute: 
of king David 
inſert in the te- 
giam majeſta- 
tem, and left out 
in the otherttea- 
tiſe, and many 
things in it not 
to be found in 
the regiam ma- 
jeſtatem. 


11. The above 
treatiſe, aſcribed 


ſcems to be ipu- 


being wrote by 
him, 


12. Craig ſeems 
to have retracted 


touching the re- 
giam majeſta- 


commiſſions of 
parliament for 


tem, &c. prov- 


Trr. I. Common Principles of Law, Gr. 
The authority of the books of regiam majeſtatem, &c. 


vers writs, and other particulars peculiar to 
the law of England, are ſpecially ſet down 
in that treatiſe, but not mentioned in the 
regian majeſtatem. | 

| That treatiſe in the above title is not ſaid 
to be compoſed by Ranulphus de Glanyil 
the juſticiar, a very learned perſon, and 
moſt expert in the laws of England, but on- 
1 that it was wrote While he was juſticiar, 
o that it may be looked upon as altogether 
ſpurious ; and the only reaſon the title 
mentions Glanvil at all, I preſume, is, that 
it contains a concord or fine, ſaid to be 
executed before him as juſticlar, in the thir- 
ty-third of * the II. (a), whence the 
publiſher has taken occaſion to frame the 
title page as above; and ſome of the Eng- 
liſh lawiers ſeem to be of opinion, that this 
treatiſe was not wrote by Glanvil, parti- 
cularly Selden (6). 

On all theſe grounds tis ſurpriſing it 
could enter any man's thoughts, that our 
law book of regiam mujeſtatem was tranſerib- 
ed from that treatiſe, The learned Craig, 
after having run down, in a moſt virulent 
manner, the books of the majeſty, promiſes 
a particular treatiſe, containing arguments 
which he affirms would convince any man 
of its being a ſuppoſititious piece (c). He 
does not appear ever to have wrote further 
on the ſubject, and has probably, on ma- 
ture conſideration, changed an opinion raſh- 
ly taken up, contra 
our legiſlators, touching our laws and law 
books; which I am the rather induced 
to think, becauſe, in ſeveral places of his 
excellent book de feudir, he refers to the 
regiam majeſtatem as our law; and he often 
expreſsly calls it our old written law, jus 
noſtrum ſcriptum vetus (4), which is incon- 
ſiſtent with queſtioning its genuineneſs. 


The firſt ſtatute above referred to, ap- fi 


pointing a committee, concerns both t 

regiam majeſtatem and quoniam attachiamenta : 
it ordains (e) that ſix wiſe and diſcreet men, 
who know the laws beſt, of each of the three 
eſtates, ſhall be choſen to ſee and examine 
the books of the law, that is to ſay, the re- 
giam majeſtatem and quoniam attachiamenta, 
and mend the laws that need amendment. 
This act received no execution, for we ſee 
another commiſſion granted by the parlia- 
ment a long time thereaſter (/), touching 
the regieom majeſtatem, and other books and 
nog called in the ſtatute the king's 

ws. 

By this act the three eſtates commit the 
full power of the parliament to four of each 
eſtate, to adviſe, commune, and reſer again 
to the next parliament, touching the reduc- 
tion of the king's laws, regiam majeſtatem, 
acts, ſtatutes, and other books, to be 
into one volume, and to be authoriſed, and 


(4) Lib. 8. e. 2. (5) Differt. ad Fletam, 


attach 


c. 49. (5) P. 1479. c. 53. 


to the declaration of 


31 


the reſt to be deſtroyed, and each eſtate to 
be at the expence of their own commiſſion- 


ers. | 

This is a moſt ſoletrin commiſſion; but 
notwithſtanding the power of the parli- 
ament is ſaid to have been devolved on 
the commiſſioners, yet it ſhould ſeem, that 
they had no other powers than to re- 
port to the next parliament, which it does 
not appear they ever did. This being the 


0 1 1 


page laſt parliament of our king James the III. 


the civil war betwixt him and the barons ſoon 
enſued, which has prevented executing the 
commiſſion, as is probable: wherefore theſe 
treatiſes, as I conceive, have not been exa- 
mined and purged as our legiſlators intend- 
ed, and ſo we have them in the ſame ſtate 
they then were, as I took notice above. 

"Theſe treatiſes and ſtatutes of old were 
wrote in Latin, as were all our laws before 
king James I, This has been a politick of 
the clergy to keep the laity in ignorance, 
that they mi 42 upon them for the 
knowledge of the laws, as they did in matters 
of religion, by the performance of the ſa- 
cred offices in that language commonly un- 
known : however, they were publiſhed , 
likewiſe tranſlated into Engliſh, at the ap- 

intment of king James VI. by Sir John 

een of Cutriehill, with ſome notes and 
marginal references, particularly to the 
treatiſe aſcribed to Glanvil, to ſhow, I 
preſume, that it was tranſcribed in thoſe 
places from the regian mojeſtatem, 

"Theſe are the grounds whereupon, I con- 
ceive, the regiam majeſtatem and quoniam at- 
tachiamenta muſt be owned as authentick : I 
ſhall only add, that both ſeem to have been 
wrote at the ſame time, and probably by 
the ſame perſon, and they have the ſame 
authority, They are claſſed together in the 
rſt commiſſion, and divers references are 
made to the :quoniam attachiamenta as our 
law (e); and indeed it contains many uſe- 
ful points of our law. 

I ſhall next proceed to the other ſmall 
tracts and ancient ſtatutes now bound with 
theſe two treatiſes, and examine what au- 
thority they may be ſu pw to have. That 
touching the form of ron courts comes 
firſt; but it is owned by the publiſher to 
have been wrote by a private hand, and ne- 
ver appears to have had any ſanction or ap- 
probation by the legiſlature, and ſo ought 
not to be deemed part of our law ; it is 
however an ancient piece, and clears diyers 
particulars in the quoniam attachiamenta, to 
which it is ſubjoined. 

The /eges burgorum, or burrow laws, are 
undoubtedly our genuine laws, and are ſpe- 
ciaily referred to in our ſtatutes as ſuch (%, 


put but the ſtatutes of the guild that follow them 


are only the acts of the town council of Ber- 
wick 


12. (c)Lib. x. Dieg. 8. G 11. (4) Lib. 2. Dieg. 22.4 17. 
(e) P. 1425. * (F) P. 1487. c. 115, * P. 1424. c. 10. quon. attach. c. 37. P. 1429. P. — * 


and 


15. The regiam 
majeſlatem, and 
quoniam atta- 
chiamenta have 
the ſame autho- 
rity, and ſeem 
to have been 
wrote by the 
ſame hand, 


16, The autho- 
rity of the other 
tracts bound 
with the regiam 
majeſtatem : 
that of the form 
of baron courts 
never had the 
ſanction of law. 


3 


17. The burrow 
laws our genuine 
law, but the ſta- 
tutes of the guild 
not fo, | 


* 


r Yee 0 
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56. How far 
deeds or te- 


ſtaments exe- 
cutedabroad, 


conform to 


the law of the 


place, effectu- 
al here. 


77. Foreign 

laws matter 

of fact to us, 
and maſt be 
proved by the 
parties; how 
this is done. 


78. Deeds ſuſ- 


tained, as 
conform to 
the law of 
the place, 
may be de- 
feated by the 
rules of the 
ſame law. 


18. The iter ca- 


merarii and iter 
Juſticiarii ſeem 


to be the works 
ot private hands, 
and of no au- 
thority, 


Exc H country is only governed by its own laws, 7. e. the laws of 
their own inſtitution, or theſe received and authoriſed among them, 
tho* common to other nations. But, for expediency, it is everywhere 
received-as the law of nations, and particularly obtains with us, that 
deeds granted abroad, conform to'the law of the place where they 


are dated, are ſuſtained, tho' defective in, the ſolemnities or formali- 


ties required by the law of the place where they are ſued on *, be- 
pon” obligation, being once effectual, muſt remain ſo; and it were 
abſurd, that the debtor's changing his reſidence ſhould free him of 
his obligation. Nor is it preſumed, that men learned in other laws, 
than theſe of the place where the parties are for the time, can be found 
to adviſe with in executing deeds. The fame rule holds as to teſta- 


ments in writing. 


HowEVER, in ſuch caſe, the perſon that ſues on ſuch obligation 
or teſtament muſt prove, that it is executed conform to the law of - 


the place where it was ſighed, if the other party contraverts it; for 


the law of foreign countries is matter of fact to us: the competent 
proof in ſuch cale is a declaration from the judges there, concerning 
the law of their country, and the validity of the deed in queſtion, up- 
on recommendatory letters from the court where the action is ſued b. 


Ax p, on the other hand, ſuch deeds may be taken off and defeat- 
ed, by any exception that lyes againſt them by the laws of the place 
where they are granted, whether with reſpect to the formalities, or 


otherwiſe. Thus the ſtatute of 


limitation in England, 21 Ja. I. 


takes place agfinſt obligations contracted there, when ſued for here*; 
and a bond, after the Engliſh form, granted in England, not bearing 
to be ſealed and delivered, or a teſtament not duly publiſhed as the 
law of gs requires, will be adjudged void here: and payment 


of an Eng 


ſh bond may be proved by witneſſes, as that law allows, 


tho' ours does not 4, becauſe it is juſt, that the obligation ſhould be 


diſſolved by the rules of the fame law whereby it is conſtituted, unum- 
quodque eo modo diſſolvitur quo colligatum gt. 


The authetity of the books of regiam majeſtatem, &c. 


wick while it was in the hands of our king, 


and how they could ever be reputed as ex- 


tenſive over the whole kingdom is what I 
cannot apprehend, 

The treatiſe called iter camerarii, or the 
chamberlain ayre, ſeems not to be authen- 
tick, tho? it contains divers things conſider- 
able touching the police of our burrows.z 
both it and the ſhort form. of the juſtice 
ayre, or the iter juſticiarii, appear to have 
been wrote by private hands, and have on- 
ly venerable antiquity to recommend them ; 
but as the chamberlain court is antiquated, 
ſo the circuit courts of the lords of juſticia- 
ry, which ſucceeded to. the juſtice ayres, 


are under quite different regulations at pre- 


19. The forreſt 
laws ſeem to 
de genuine, and 
there is no doubt 
of the aut hen- 
ticalneſs of the 


. ſent from what theſe ayres 22 were. 


The leges de forreſtis, or forreſt laws, 
ſeem to be authentick : they are conceiv- 
ed in an authoritative ſtile, and probably 
are part of king William's laws, to whom 


they are aſcribed by the publiſher ; and as 


4 


to the old ſtatutes of Malcolm II. William I. 
Alexander II. Robert I. David II. Robert II. 
and Robert III. there is no reaſon to doubt 
their genuineneſs. 

Upon the whole, the treatiſes of regiam 
majejtatem and quoniam attachiamenta, leges 
burgorum and leges de forreſtis, with the ſta- 
tutes in Latin of our kings before king 
James I. who brought into uſe the conceiv- 
ing them in Engliſh, are to be admitted as 
our genuine law; but under that ſame cau- 
tion, as many of our ſtatutes ſince that pe- 
riod obtain, viz. only ſo far as they are not 
antiquated by contrary uſage, or by non- 
uſer, which is the caſe of the far greater 
part of our old ſtatutes; and the form of ba- 
ron courts, ſtatutes of the guild, iter came- 
rarii, and iter juſticiarii, are only to be re- 
garded as pieces of antiquity, or collections 


a Dec. 11. 
1627. Falco- 
ner, 15. Feb, 
1630. Har- 
per, July pg 
1705. Col. 
Cunin , 
390. 


b Jan. 18. 
1676, Col. 
Cuningham. 


ce Hume, 
deciſ. 8. 


4 June 28. 
1666, Mac- 


moreland. 
Bur 


ſtatutes of Mal- 
colm II. WilLI. 
&c. 


by lawiers at the reſpective times when they 


were wrote, 
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Bor if a bond, or othet decd, is ted in England after the 
form, tho' defeRive in the Dice of an Engliſh deed of the 

like kind, it will be ſuſtained in our courts; becauſe, when they find, 
all that our law requires in ſuch caſe, they muſt judge the deed ef- 


fectual, and award execution upon it: but, probably, it would not be fl 


good to produce action in other countries, if not executed conform 
to their law, or to the law of the place where it is granted, which 
the law of nations ſupports as effectual everywhere. jo] 


For the like reaſon, decrees of foreign courts will be ſuſtained 
here as a ground of debt, being according to the forms of law of the 
place where they are given: but ſuch decrees will not be regarded as 
judgments, or res judicate, ſo as not to admit any further inquiry in- 
to the juſtice of them; A not only require a decree with us in 
order to execution, but likewiſe, if any juſt defence was omitted or 
wrongfully repelled, or an unjuſt 7 the lords of ſeſſion 

ill review it, and give „becauſe any thing that takes off the 
ground of debt is ſtill receivable *, the authority of res judicata having 
only force in the ſame nation where the decree is pronounced. 


Ir a ſuit is commenced in England, or other foreign countries, 
(for England is ſuch ſtill in matters of judicial proceedings) but not 
Py to an iſſue, action will be ſuſtained here goes defender 


— e ſame claim; nor will the defence of lis alibi pendens, that a 
it is 


one country cannot hinder execution of juſtice in another, u 
defender's changing his refidence*; but any proof regularly led be- 
fore the other court, whether in behalf of plaintiff or defendant, will 
be regarded as if the fuit was ſtill there depending. 


Bur the ſucceſſion of perſons reſiding and dyi 
according to the law of the place where the fubje& lyes. Thus a nun- 

cupative teſtament made in England, where ſuch will is good, is not 
regarded with us above 100 J. in the ſame manner as if it had been 
made here, becauſe the right of the neareſt of kin is founded in law, 
which only can be excl by a deed in writing, ſo far as exceeds 
ſuch ſum. Nor will a teſtament executed in England, concerning 
heritage in Scotland, be effectual to carry it, tho', by the law of 
England, heritage in fee ſimple may be deviſed by will, becauſe no 
teſtament here can convey or affect heritage; and all the reſpect that, 
by the law of nations, is due to deeds executed abroad, conform to 


the laws of the place, is, that they ſhall be regarded as if they had 


been executed here, according to the formalities of our own law. 


Fox the ſame reaſon, in legal ſucceſſion, whether of moveables or 
heritage, the rule is, that thoſe are called to it, who, by the laws of 
the place where the ſubje& lyes, are intitled, and not they who are 
the lineal ſucceſſors, by the law of the country where the proprie- 
tor reſided and died; for the ſucceſſion at law takes place only by 
authority of the law where it is claimed: fo that, if by ſuch law the 
eſtates of perſons deceaſed were forfeited to the publick, they behov- 
cd to go that way, in excluſion of the heirs who have a title by the 


I law 


iding for it in England or elſewhere, be regarded; becauſe ' 
the juriſdictions being independent, whatever ſuit is commeneed in 
n the gain 


ng abroad deyolves, 


79. What if 
ſuch deeds 
are diſcon- 
form to the 
law of the 
ce where : 
ted, but 
ave the ſo- 
lemnities af 
our own law, 


go. How far 
decrees of 
foreign 
courts are ſuſ- 
tained with 
us as aground 
of debt, or as 
res judicatæ. 


81. How far 
the exception 
of lis alibi 
8 a 
uit depend- 


82. The ſuc- 
ceſſion and 
teſtaments of 

ſons reſid- 
ing abroad, 
regarded ac- 
cording to 
the rules of 
our law. 


— 


83. In legal 
ſucceſſion to 


perſons that 
reſided a- 
broad, thoſe 
are called 
who are in- 


. titled by the 


rules our 


law, both as ro 


heritage and 
moveables. 
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law of e where they reſided, and conſequently thoſe alone, 


ed by the law of the place where the ſucceſſion is claim- 
ed, can ſucceed. E | 


Tur knowledge of the. law is likewiſe termed Jus, or law *, but 
more frequently juriſprudence ; in this'ſenſe, it is the ſcience that 


; teaches us what is juſt or unjuſt, right or wrong, or the art of know- 


ing the laws, and applying them to human actions; it varies accord- 
ing to the different laws which is the ſubje& of it: but all poſitive 


laws and human conſtitutions are built on the laws of nature, 


at leaſt, if they contradi& theſe, they are not binding to an active 
obedience. 


Tung municipal law of a country conſiſting, in a great meaſure, 


of arbi conſtitutions, which are. various and frequently altered, 


tis not eaſy to reduce it to a regular ſyſtem, but it may be brought 
under proper heads, and methodically treated, as is done in the com- 
28 of the civil law, by the emperor Juſtinian's authority, and 

as been done by learned authors, as to the laws of their re 2 
countries; and by ſome of our great lawiers with reſpect to the law 


of Scotland; and, on account of the ſeveral variations in it ſince their 
times, a work of this nature, at this day, will, tis thought, not be 
- unacceptable. $5 $008 | 


85. The ob- 
jett of law, 
according to 
the emperor 
Juſtinian and 
the lordStair. 


Mr buſineſs, at preſent, is to treat of our laws in relation to civil 
and private rights. A right is what belongs to one by law, or can 


be exacted by him: in an extenſive ſenſe, it comprehends what is 


one's due by the law of nature, or poſitive law, and it is taken here 
for what is due by our law. As the ſubject of law is the voluntary 
actions of men, which it regulates and governs; ſo when taken for 
juriſprudence, the obje& of law (according to Juſtinian) is perſons, 


things, and actions at law. Perſons are conſidered according to 


their different ſtate, quality and condition, and the law determines. 


what rights in that view belong to them. 


THiNGs, not in their nature, but ſo far only as rights are com- 
tent to mankind in relation to them, is the object of law; and, 


aſtly, actions are the remedy which the law provides to make thoſe 


rights effectual, by legal proſecution, or the authority of proper judges. 


Ou learned judge and lawier follows a method that varies from 
this of the emperor a little *: according to his lordſhip's plan, the ob- 
je& of law is the rights of men, and which are either peculiar to the 

erſons of men, as pre liberty, or refer to things, and are di- 
ſtinguiſhed into perſonal and real; perſonal, which directly affect per- 


- ſons, and things only conſequentially, as obligations of all kinds ; real 


86. The dif- 
ference be- 
twixt the em- 
peror's me- 


rights concern things directly, and perſons only as poſſeſſors of them, 
as property, ſervitude, &c. and by actions theſe rights are cognoſced, 


and put to execution, 


* THERE is this difference betwixt this and the emperor's method ; 
that under perſons the emperor treats only of their ſtate in relation to 
liberty, marriage, and the paternal and tutorial powers, &c. but, as 

tO 


L. 1. pr. ff. 
dejuſt. et jur. 


L. 10.4 2. 
ff. eod. tit. 


eG ult. inſtit. 
de jure nat. 
gent. et civ. 


d Stair, inſt. 
lib. 1. tit. I 
922. 


© Viner 
(ambaſſa- 
dors) p. 286. 


a Vin. ibid. 


Vin. ibid. 
288. 


which may be afterwards renewed, if the occaſion ſhall continue“. 


35 
to other perſonal rights or obligations, he conſiders them under the 


head of 7hings, rights being incorporeal things ; as likewiſe he does, in 
t 
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the ſame manner, ſervitudes, which, and the right of property, and 
other burthens affecting it, the lord Stair juſtly calls real rights; and 
the emperor treats on the ſame head of things, not only of the divi- 
ſion of them, but likewiſe of the ways of acquiring the ſame, whe- 
ther by ſingular or univerſal titles, as Succeſſion, &c. under which he 
comprehends alſo the tranſmiſſion of rights; all theſe being conſider- 


thod and the 
lord $tair's ; 
the-laſt is fol- 
lowed in this 
treatiſe, 


ed by him as incorporeal things. I ſhall follow the lord Stair's me- 


thod, for the reaſon aſſigned in the preface, without N ne- 
glecting the emperor Juſtinian's: wherefore I ſhall divide 
into four books ; in this firſt book I ſhall premiſe a general know- 
ledge of perſons and things, ſo far as they are the object of law, after 
the example of the . Juſtinian, who, in his digeſts, has a title 
upon the ſtate of perſons , and another on the divifion and quali- 
of things o, before he enters upon the diſcuſſion of rights; and 
thereafter I ſhall treat of perſonal rights or obligations, which are 
for the moſt part preparatory to real rights; in the ſecond I ſhall diſ- 
courſe of real rights; in the third of the tranſmiſſion of them, whe- 
ther among the living, or from the dead to the living; and in the 
fourth and laſt book I ſhall ſpeak of actions and judicial procedure, 
and take notice of the ſeveral courts of juſtice where rights are cog- 


noſcible, | 


Obſervations upon the Law of-England, in relation to the premiſes. 
THE ſources of the law of England are, 1ſt, the laws of nature 


and nations, (as of all other civilized countries) and as the privileges 
of ambaſſadors is a conſiderable branch of the law of nations, the 


ſame are ſacredly obſerved in the law of England. 


Tux law of nations is concerned in the protection of ambaſſadors, 
even thoſe of enemies, for, without the interpoſition of ſuch, and 
ſafety to their perſons, no peace could be tranſacted or concluded, 
and therefore it is not lawful to hurt them; and tho' a perſon ſhould 
happen to be ſent ambaſſador to a prince out of whoſe dominions he 
was baniſhed, he cannot be detained or moleſted e. 


AT the ſame time, the privileges of ambaſſadors cannot ſecure them 
in the commiſſion of offences againſt the law of nature and nations; 


and therefore, by the law of nations, if an ambaſſador compaſs or in- 


tends the death of the perſon of the king to whom he is ſent, or in 
whoſe territories he is, he may be condemned and executed for trea- 
ſon ; but it is otherwiſe, if he commits any other treaſon or felony, 
for then he is to be ſent to his own realms, | 


. ON a bill in chancery againſt an Engliſh ambaſſador at a foreign 
court, a protection lyes for him to ſtay the ſuit, either as being im- 
mediately to go ambaſſador, quia profecturus, or as being already in 
the office, and to remain at the foreign court for ſome time, quia mo- 
raturus, and he may thereby have an eſſoin for a year and day, 


is treatiſe 
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4. The com- 
mon law the 
ſecond ſource 
of the laws 
of England ; 
it includes 
both general 
and particu- 
ar cuſto nis. 


 Impugn their 


Tux ſecurity granted to ambaſladors by the law of nations is de- 
clared by expreſs act of parliament, that the Britiſh ſubjects may not 
privileges: the ſtatute ordains, that all proceſs, where- 
by the perſon of any ambaſſador or publick miniſter of a foreign prince 
or ſtate, or their domeſtick ſervants, may be arreſted, or their goods 
diſtrained, ſhall be adjudged void. | 


In the ſecond place, the common law is a great ſource of the laws 
of England ; it conſiſts of general maxims and cuſtoms, which pro- 
perly come under the name of the common law, and which, in 
Joubrful caſes, is declared by the judges, and not ſubject to trial 
by a jury; and, in a more general dal it includes parti cuſtoms 
of a county or city, and if there is a queſtion about ſuch particular 
cuſtom, whether it takes place or not, it muſt be tried by fu gee of 
twelve men: of ſuch particular cuſtoms there be two eſſential parts, 
1K, time out of mind, and 2dly, continual and peaceable uſage with- 
out lawful interruption *. 


Sven lar cuſtoms, tho againſt the rules of the common 
law, yet, if they are not unreaſonable in themſelves, are good, and, 
from the convenience of them, bind in the particular places where 
they obtain; but if they are unreaſonable in the commencement, as 
being againſt the good of the commonwealth, or injurious to a mul- 
titude, tho' beneficial to a particular perſon ; or do owe their com- 
mencement to oppreſſion, they are void : every particular cuſtom that 
is derogatory from the common law is to be con ſtrictly; for we 


are not to preſume, that the particular cuſtom goes farther than by 


6. The diffe- 
rence betwixt 
the cafe of 
gavel-kind 
and Bur- 
rough- eng- 
liſh, and o- 
ther particu- 
lar cuſtoms. 


7. The ſta- 
tute law, the 
third founda- 
_ — the 
VS . 
land, £08 


8. The ori- 
gin of the 
common law. 


refer the curious reader to a late learned 


notorious facts does appear ©. 


Tux law takes notice of the cuſtom of gavel- kind and Burrough- 
engliſh, and therefore it is ſufficient to allege generally, that the lands 
are of the nature of 
vate cuſtoms of particular places muſt be ſet forth in pleading, that 
the. judges may be appriſed of them, and fo give their decifion, and, 


if they are denied by the defendant, muſt be proved by the verdict of 
a jury, as above-mentioned i. 


Tur third conſiderable foundation of the law of E. 
ſtatute law, or acts of parliament, to which undoubtedly the common 
law is ſubject, but otherwiſe it is under no controul, being the beſt 
and moſt common birth-right that the ſubjects have for the — 
of their lives, liberties and eſtates *. 


THe common law is ſo called, becauſe Edward the confeſſor, find- 
ing that three kinds of laws were obſerved ſeverally in different parts 
of the kingdom, viz. the Weſt-Saxon, Mercian and Daniſh laws, 
ſelected the beſt of each, and made of them one body of laws, which 
he ordained to be common to all England; and this is the fountain, 
in a great meaſure, of theſe which at this day are termed the com- 
mon law i. As to the progreſs of the common law thereafter, I muſt 
performance thereon 5, in 


+... Which the author obſerves, that, gu per ſaltum, the common law 


arrived 


vel-kind or Burrough-engliſh, but other pri- 


d is their 


7. Ann. 
c. 12. 


v Littl, ſect. 
165. et ibid. 
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©Bacon's new 


abr. (cuſ- 


toms) 671. 


*Bac. ibid. 
679. 
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inſtit. 142. 
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lex. Angl. 7. 
+ 358. Ba- 
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Engl. p. 18. 
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common law 
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1713. 


inſt. 74. 4. 
| Inſt, 79, &c. 


Duck de uſuet 


aut. jur. civ. 


I. 2. par. 3. 
§ 10, 11. 


Hiſt. of the 


com. law, p. 
32, &c. 


ec 
p- 28, 
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ived 
| the Engliſh Juſſinia 


ITuxRx is a great queſtion 4 0 the Engliſh lawiers, how far 
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perfection in the time of Edward I. who is ſtiled 
n on that account. DT 


the civil, canon or feudal laws are ſources and foundations of theit 


law: ſome of their moſt eminent lawiers deny that they are, and o- 
thers affirm it*. I am humbly of opinion, that as to the civil and 
canon laws, (a profeſſor of which was eſtabliſhed at Oxford ſoon af- 


ter the revival of the civil law by Lotharius the em 


r) it cannot 


with any ſhew of reaſon be denied, that their law 1s, in ſome mea- 
ſure, and to a certain extent, founded upon them, ſince the courts 


of equity in the high court of chancery, and court of exchequer, as 
likewiſe the courts of chivalry, and other courts martial, and the 
court of admiralty, are in their proceedings regulated by the civil law, 
and not by the courſe of the common law in way of jury *, 


IN the eccleſiaſtical courts the canon law is the rule by which the 
proceed, not indeed in its full latitude, but only fo far as it ſtands 
uncorrected, either by contrary acts of parliament, or the common 
law and cuſtom in England ; and where the canon law and the /ti1us 
curiæ are ſilent, the civil law is taken in as a direction, eſpecially in 
points touching the expoſition of wills and legacies “. 


AT the ſame time it is certainly a true obſervation, that the learn- 
ed author juſt quoted makes on this head, viz. that neither the civil 
nor canon laws have any obligation as laws in England upon any ac- 
count that the emperors or popes made theſe laws or canons, for 
that the king of England does not recognize an 3 authority as 
ſuperior or equal to him in his kingdom; and all the ſtrength that ei- 
ther the imperial or papal laws have obtained in England, is only 
becauſe they have been received and admitted either 5 
of parliament, and ſo are part of the ſtatute laws of the kingdom, or 
elſe by uſage and cuſtom in ſome particular caſes and courts, and no 


9. The civil 
and canon 
laws have au- 
thority in 
England, on- 
ly ſo far as, 
in ſome caſes 
and before 
certain courts 
they are re- 
ceived by 
immemorial 
uſage, or pur- 
ſuant to acts 
of parlia- 
ment, 


y the conſent 


otherwiſe, and which alone gives them their authoritative effence, 


and qualifies their obligation *. 


TH1s, in a great meaſure, is the caſe of the civil and canon laws 


their obtaining in Scotland: the authority they have with us is not 


founded on, or derived from themſelves ; for the kings of Scotland 


were never under the power of the Roman emperors, nor ſubject to 


the temporal juriſdiction of the popes, and all the ſtrength they obtain 
here proceeds either from their being received by immemorial ufage 
in ſome caſes, or from certain ſtatutes that have admitted them in 
point of direction and guidance, where our municipal laws, cuſtom- 


ary or parliamentary, fail. | | 


As to the introduction of the feudal law, I conceive, that the whole 


courſe of the common law is founded upon the feudal cuſtoms of trial 


per pares curiæ, whence the trial by a jury of twelve men had its riſe, and 
to this law the high court of parliament owes its origin, The feudal 
law was introduced into England in like manner as with us, and had the 


fame ſucceſs; their Saxon anceſtors that ſprung from the Goths, who 
K came 


— 


to. The feu- 
dal law intro- 
duced into 
England by 
the Saxon 
kings, but 
— to 
ection b 
Lillian 4 
conqueror. 


that it came ſooner 


11. The great a 


congruity be- 
tween the 


Scotland of 
old, occaſion- 
ed by their 

roceeding , 

m the ſame 

fountain, 


1. A late au- 
thor's grounds 
for ſupporting 
the introduction 
of the law of 
England into 
Scotland, r.The 
identity of ma- 
ny of the laws 
in the regiam 
majeſtatem with 
theſe in Glanvilz 
and, 2, Many 
of the ſtatutes in 
England tran- 
ſcribed into the 
laws of Scot- 
land, occaſioned 
by the vicinity 
of the two na- 
tions, and the 
pretended ſupe- 
riority of the 
king of England 
over the king- 


dom of Scotland, 


38 An Iiflitate of the Lxs of SCF Ap. Book f. 
came from tlie northern countries arid ſettled in Germany, eſtabliſh- 


ed theſe cuſtoms in England, upon 


taking poſſeſſion of their 


aſcribe the origin of 
8 5 its name *, 
Witl 


aps improved them 
c :þ cheüls in Italy, 


of 


- 


in 


on 


themſelves their own feudal cuſtoms into England, 
to a high d 


feudal Jaw in En Nd. as we. obferved before of our Fergus the ſo 
of Erth, with geißelt to the eſtabliſhment of the fame with us: how- 
ever, it muſt be admitted, that the feudal law arrived at its perfedi- 
ngland upon the Norman con 


cheir conquering the Britons and 


lands: and ſome of their hiſtorians obſerve, 
to perfection in England than in Italy, and even 
a; feudal law ts the Anglo-ſfaxotis, who gave 
"Tis no doubt true, that the Saxons introduced * Tyr. 
and” per. wos. 
egree, ſooner thin the. Lombards 
and ſo may be juſtly faid to have inftitated the 


$ the fon 


neſt, by the improvements it 


received from the woes of Normandy, in the fame manner as that 


law did with us under 


"SEE. 


conformity 


alcolm the Tt. and III. 


The learned author, above referred tb, 
endeavours to ſhew the communitation of 
the laws of Englatid unto the kingdom 
gs in the following manner : in the 

rſt place, from the congruity and ſuit- 
ableneſs, and even län which 1 
of the laws of Scotland held with thoſe 0 
England; and he quotes divers inſtances 
from our regiam majeſtatem, which he pre- 
tends are tranſcripts from Glanvil. In 
the ſecond place, from many of our laws 
being, in truth, (as he alleges) only tran- 
ſlations of ſtatutes made in England in the 
times of king Henry III, and Edward I, 
which he refers to (4). The ſame author 
pretends to affign the meahs, by which this 
ſimilitude of laws in England and Scotland 
happened, viz. x. The vicinity of the one 
kingdom to the other, which naturally oc- 
caſioned an intercourſe of commerce, and 
tranſplanting of perſons and families from 
the one nation to the other, and poſſeſſion 
to be obtained by the natives of each king- 
dom in the other: and under this head he 
mentions, that the kings of Scotland had 
the feudal poſſeſſion of the counties of Cum- 
berland, Northumberland and Weſtmore- 
land, which were anciently held by them 
of the crown of England. | 
- + But he ſuggeſts; as a far more eff 
means of communicating the Engliſh laws 
to the Scots, the ſuperiority and intereſt 
that (according to him) the Kings of Eng- 


land obtained over the crown and kingdom 


(4) Hiſt, com. law, c. 10, 


of of ki 


ine. 

of Scotland, which he conſiders two ways, 
1. How it food antectdently to the reign 
Edward I. and, as to this, he refers 
to W ſingham and other books and ach 
how it ſtöod ih the tie of kitng Edward 1. 
and this duthor avers, he enjoyed this ſu- 
periotity many ykars in its full extent; 
wherice it is no wonder {fy he) that thoſe 
laws which obtained in England, in and be- 
fote the time of this King, were tfanſlatet! 
to Scotland, and in his time ſo ſettled there, 
that they were not ſhaken by the liberal 
conceſſions made afterwards by king Ed- 
ward III. upon the marriage of his ſiſter to 
the Scots king David II. and that thus they 
-<_p—— municipal laws to this 
I have throughout this performance en- 
deavoured to ſkew 9 Book between the 
laws of Scotland and thoſe of England, as 
well as their diverſity, in the many inſtan- 
ces I have occaſion to take notice of in * 
progreſs of this work. But it is not a lit 
ſurpriſing, that this author, who is very in- 
genious and accurate in his hiſtory of the 
common law of England, ſhould be fo far 


miſtaken, and fall into ſo many eſcapes u 

on this head as he has done. x capes as, 
but the vicinity and mutual intercourſe hath 
occaſioned ſome conformity betwixt the 
laws of the two kingdoms in ſeveral parti- 
culars, but which of them was obliged to 
the other for the fame cannot from dense 


appear: however, thoſe circumſtances a- 


lone 


2. The firſt 
ground anſwered 
by a reference to 
a foregoing note, 
touching the 
authenticalneſs 
of the regiam 
majeſtatem: 
the vicinity no 
argument for 
the communica- 
tion of the Eng- 
liſh laws to 
Scotland, more 
than on the 


contrary, 


— 


oke 1. inſt. 
110. 


4. The Scots 
kings holding 
certain lands of 
the crown of 
England no ar- 
gument for the 
communication 
of their laws to 
Scotland, 


Trr. J. 


Ac s of 


Common Principles of Law, &c. 


parliament were of old made in England by the king, 
with advice and conſent of the lords and commons fitting t 
in a joint aſſembly *, as was the caſe of our parliament befo 


39 


her 


union 


The pretended ancient communication of the Engliſh Laws to Scotland examined. 


lone have uced this effect in 
ancient times, and the union of the two 


crowns, in the laſt age, may have had ſome F 


influence that way, and the union of the 
two kingdoms in this age has made a near- 
er congruity between them in one inſtance 
of two.in matters concerning publick right; 
but botly parts of the united kingdom 

ſubſiſt in a flouriſhing condition, under their 
on ancient laws touching private right, 


land, for a long courſe of years, held Nor- 

mandy and other provinces of the crown of 

rance. ; 

And as to the pretended ancient 

ority of the kings of England over the Scots 

kings, in relation to the crown of Scotland, 

it is long ſince exploded as a monkith fable, 

which hath no other foundation than the 
and fealty performed by the Scots 

kings to the kings of ad, on account 


re the 


12. Acts of 
parliament of 
old made in 
England by 
the lords and 
commons in 
* aſſem- 
Ye 


. The pretend- 
— ſuperiority of 
the king of Eng- 
land over Scot- 
land a monkiſh 
fable, long ſince 
exploded ; king 
Edw; 1's. over» 
running Scotland 
no argument in 


to all future generations, as they have al- of the foreſaid northern counties held of this caſe. 


_ done near half a century. 
che other pretended means of propa- 
gating the Engliſh laws into this country, 
with all deference to this author, are mere- 
ly groundleſs, and the work of pure inven- 
tion, I have, in a note in the foregoing 
title, aſſerted the authority of our regiam ma- 
jeſtatem, and ſhewn that it could not be a 
tranſcript from the treatiſe aſcribed to Glan- 
vil, but that it was truly a body of our laws 
by order of our king David I. 
atid authenticated by our acts of 
parliament. 

This likewiſe removes another obſervati- 
on made by this author, viz. the conformi- 
ty betwixt ſome of our laws and thoſe in the 
times of Henry III. and Edward I. for moſt 
of theſe ihſtantes of our laws being taken 
out of the regiam majeſtatem, it is impoſſible 
— could have been owing to the ſtatutes 
in England in the times of theſe kings, which 
were enacted more than two centuries after 
the death of David I. by whoſe authority the 
reg iam majeſtatem was compoſed : but it is 
very conſiderable on this head, that the ſame 
Edward I. of England ſeems to have tran- 
ſcribed ſome of our ſtatutes into the laws 
made by him, particularly the old act of our 
king Alexander II. touching wreck goods, 
which declares, that a ſhip or veſſel, where 
ih a living man, dog or cat is found, 'the 
ſame ſhall not be adjudged ſhipwreck, he 


proving his property within year and day (a): 


this king began his reign in the year 1214, 
and Edward I. commenced his in the year 
130), and the ſtatute in England, which he 
made to the fame purpoſe, is in the 13th 
year of his reign (0); hence a communica- 
tion of our law to England, rather than of 
theirs to us, may be inferred, if the argu- 
ment from ſimilitude, uſed by this author, 
were to be regarded. 
As to the northern 
the kings of Scotland of the crown of Eng- 
land for ſome ages, it is no more an-argu- 
ment that we derived our laws from theſe 
of England, than it is that the Engliſh owe 
theirs to France, becauſe the kings of Eng- 


(2) 13. Edw. I. c. 4. 


( Stat, Alex, II. c. 25. 


counties, held by 


them; and one might, by the ſame reaſon, 


mfer a dependence of the crown of Eng- 
land upon that of France, from their king's 
doing homage and ſwearing fealty to the 


kings of France, for their hereditary domi- - 


nions there for fome ages, in the fame man- 


ner as our kings did to the kings of Eng- 


land for their feudal pofleſſions there. 
ing Edward I. did i 
eſtabli 


well ' known, | viz. that tho* he reduc'd 


ward I. did indeed attempt to 
a ſuperiority over Scotland, but 
the hiſtory and proceedings of that age are 


Scotland under his power on that occaſion, 


et his government was 
is ſon Edward II. was forced to quit his 
hold by the famous king Robert I. who ſtre- 
nuouſly vindicated his country from the do- 
mination of England. And as to Edward I. 
his pretended eſtabliſhing the laws of Eng- 
land here, it may as well be inferred, that 
Edward III. and Henry V. ſettled the Eng- 
liſh laws in France, after ſubjecting that 
Kingdom for a few years to their domini- 
on, as that Edward I. upon his over- 
running this kingdom, ſettled his laws here. 
And if the curious reader defires more on 
this head, he may conſult Sir George Mac- 
kenzie's reaſoning, and authorities quoted 
by him (c). | 
But too much hath been ſaid on a ſubject 
of this kind, ſince all former grounds of jea- 
louſy and animoſity, touching the honour 
or independence of the one part of Great 
Britain upon the other, are now happily 
extinguiſhed, by the union of both kingdoms 
into one, and no poſlibility that conteſts upon 
ſuch points can ever revive : and the forcſaid 


very ſhort-lived.; . = 


6. Todive intoa 
queſtion of this 
kind not of any 
uſe, but a de- 
vice to revive 
the ſeeds of the 
old animoſity be- 
tween the tuo 
nations now u- 
nited into ond. 


author, having wrote ſome years after that 


happy period, he might have forborn the 


bringing to remembrance the ancient feuds 


betwixt the two parts of the united king- 


dom while in a ſeparate ſtate, 


f a I have 
been led into theſe few obſervations, in an- 


ſwer to this author's erroneous ſcheme upon 


this head, that the publick might not fall in- 


to miſtakes in that ref it being reaſon- 


able that, the truth of the caſe ſhould be ſet 


in its true light, 


(e) Preced, c. 3. 


13. Statutes 
cannot be 


beginning of 
the reign of 
Richard I. or 


Within time 


of memory, 


viz. after the | 


ſaid period; 
theſe before 
time of me- 
conſi- 
dered as part 
of the com- 
mon law, and 
not pleadable 
as ſtatutes. 


within memory. 


* 
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union; but thereafter the lords fat in one houſe of parliament, and 
the commons in another houſe, as at this day. en He * 


No act of parliament can be antiquated by non- uſer, or even by a 


by contrary uſage, becauſe a cuſtom that has the force of a law muſt 


have been beyond memory, which cannot be where there is a record 
to the contrary, as a ſtatute, tho ever ſo old, is, where the record is 


extant*, but which can only be underſtood of the ſtatutes ſald to be 


STATUTE laws or acts of parliament are of two kinds in Eng” 
land; 1. Thoſe which were made before time of memory; 2. Tho 
which were made within, or ſince time of memory: time within me- 
mory was ſettled and reduced by ſtatute to the beginning of the reign 
of king Richard I. *, ſo that whatever was before that time is before 
time of memory, and what is ſince that time is, in a legal ſenſe, ſaid 
to be within or ſince time of memory. 


WHEREFORE, theſe ſtatutes that were made before the beginning 
of the reign of Richard I. and have not ſince been repealed or alter- 
ed, either by contrary uſage or ſubſequent acts of parliament, are now 
accounted part of the lex non ſcripta, being as it were incorporated 
with, and become part of the common law. And truly ſuch ſtatutes 
are not pleadable as acts of parliament, becauſe what is before time 
of memory is ſuppoſed without a beginning, or at leaſt ſuch a be- 


ginning as the law takes notice of, and they obtain their ſtrength by 


Coke 1. 
inſt. 115. 


b Weſtm, 1. 


c. 38. 


mere immemorial uſage or cuſtom .. 


THese ancient acts of parliament, ranged under the head of cu- 


15. Acts of 
parliament 
made ſince 
the time of 


memory are 
either thoſe 
called the 
old ſtatutes, 
which end 
with Edw. II. 
and whereof 
there 1s no 
proper re- 
cord or thoſe 
termed the 
new ſtatutes, 
that begin 
with Ed. III. 
and are all 
extant upon 


ſtomary laws, as being made before time of memory, are to be con- 


ſidered under two periods: 1. Such as were made before the coming 


in of William the conqueror; 2. Such as interveened betwixt that 
riod and the beginning of the reign of Richard I. The laws whereof 
any kind of veſtige is extant, made within theſe reſpective periods, 


are ſeverally collected by learned authors*; but there is no authenti- 


cal record of thoſe ancient ſtatutes, but only tranſcripts, either in the 
old hiſtorians, or other books and manuſcripts. 


THe acts of parliament, which were made ſince the time of me- 
mory, are divided into two general heads, viz. thoſe uſually called 
the old ſtatutes, and thoſe called the new or later ſtatutes. The old 
ſtatutes are thoſe which end with Edward II. and the new thoſe 
which begin with Edward III. theſe laſt are all extant upon record; 
but as to thoſe older ſtatutes, there is nothing in any authentical re- 
cord touching acts made in the time of Richard I. and no great evi- 
dence what acts of parliament paſt in the time of king John; and 
with reſpect to the ſtatutes made in the reigns of Henry III. Ed- 
ward I. and II. among which is that excellent ſtatute of the Great 
Charter procured finally in the reign of Henry III. but which had its 
commencement in the reign of his father king John, the fame ob- 
ſervation holds. 


THEY 


Tir. I. 


P. hiſt. of 
the com. law, 
c. 1. per to- 
tum. 


but in affirmance of the common law; and 


Common Principles of Law, . 41 


Tu Ev are called old ſtatutes, becauſe many of them were made 
e reſt of them, that 


made a change in the common law, are ſo ancient, that they now 
ſeem to be as it were a part of the common law *. 


Tux fame obſervation takes place with reſpect to our regiam ma- 


jeſtatem, quoniam attachiamenta, and the ancient ſtatutes made before 


the reign of king James I. of Scotland, viz. that they obtain at this 
day no further than as by uſage and cuſtom they are grafted, in a 
manner, into our common law, and made part of it; and there is no 
doubt, but there were many acts of parliament, before that period, 
which are not now extant, but from which ſundry of theſe things, that 
now take place as common law with us, had their original. 


In a point of common law, the repeated reſolutions of the judges 


is the only way-to know what the law is : but, where the queſtion a- 


tiles from an act of parliament, the ſtatute itſelf (ſays the great lord 


d Hales plac. 
cor. part 1. 


Fg 122. 


Hales) is the rule for the proceedings of courts of juſtice, who are 
to judge of the ſenſe of the act according to their own reaſon and un- 
derſtandings, and are not, in ſuch caſe, tied down by former deter- 
minations, any farther than the arguments upon which they proceed- 
ed appear concluſive d: but any one, notwithſtanding, who looks into 
the reports of caſes, ſhall find, that the judges in Weſtminſter-hall 
_ very much former precedents, even touching the interpretation 
a 


ſtatute, 
As to ſtatutes not going into diſuſe, our law differs a little from 


the Engliſh; for ſome of our ſtatutes, even ſuch as in the above ſenſe 


E Ja. TV.P. 6. 


e. 98. 


goods, except in the caſe therein mentioned, bears expreſ: 


muſt be deemed ſince memory, being enacted after our king James I's 
reign, and contained in the authentick collectibn of our ſtatutes, 
whereof the records are ſtill extant; have gone into deſuetude ; 
and indeed ſometimes part of a ſtatute hath thus loſt its force, tho'; 
at the ſame time, it continues ſtill in obſervance as to the reſt of it. 
Thus, for example, the act which prohibits the putts. plough- 

y, that it 
is only lawful, when the debtor hath no other goods or lands *, is 
found to be in diſuſe as to lands, ſo that fuch goods may be poinded, 
if the debtor hath no other, tho he have a land-tftate. 


Bu r, as to the other rule juſt mentioned, our law ſeems to agree with 
that of England. The deciſions or reſolutions of our ſuperior courts 


of juſtice declare what is common law with us, but, when they con- 


TLeg. 13. c. 
de ſentent. 
et interl. ju- 
dicum. | 


cern the ſenſe or interpretation of a ſtatute in obſervance, they can- 
not influence ſubſequent judgments, except ſo far as they are fupport- 
ed by the ſtatute; Þ that, if they are neither founded in the words, 
reaſon or intent of the act, (if any ſuch judgments there be) they 
cannot be regarded in parallel caſes. The rule laid down by the em- 
or, non exemplis, Jed legibus judicandum , muſt then be followed 

y all courts of juſtice; bo otherwiſe former precedents, as to the 
8 of a ſtatute, where the ſenſe is doubtful, muſt have 


weight with the judges in the ſubſequent deciſions thereon, that the 


law may not be uncertain; this, I conceive, is the only meaning of 


the above cclebrated lord _— in his foreſaid poſition. 
| As 


16. Thoſe, 
called the old 
ſtatutes are 
incorporated, 
as it were, 
into the com: 
mon law. 
17. The like 
obſervation 
holds as to 
the laws in 
Scotland 
made before 
the reign of 
James I. of 


18, Prece- 
dents, or for- 
mer reſoluti- - 
ons of the 
judges, good 
to declare a 
point of com- 
mon law, but 
not the ſenſe 
of a ſtatute, 
farther than 
heir reaſons 


upport it. 


19, Our laws 
differ as to 
acts of parlia- 
ment not 20» 
ing into de- 
ſuetnde; pa 
of a ſtatute 
may be an- 
tiquated, 
while the reſt 
continues in 
force. 


20. The au- 
thority of de- 
ciſions or 
3 
eems to be 
the ſame with 
us as in Eng- 
land, both 
with reſpect 
to our com- 
mon law, and 
interpretati- 
on of ſta- 
tutes. 


42 An Inſticute of the Laws of SCOTLAND. Book l. 


1. The in- 
10a 


of Britiſh ſta- 
tutes,theſame 
as that of 
Engliſh ſta- 
tutes before 
theunion;ma- 
terialtoknow 
the rules in 
ſuch caſe. 


22. Rules of 
int ti- 
on of ſtatutes 


in England. 


23. Preſcrip- 
tion, _ 

trary cuſtom, 
good againſt 
a ſtatute made 
in affirmance 
of the com- 

mon law. 


24. How far 


the king can 
dif — with 
a „ 


As to the effect and import, or ſenſe of a Britiſh ſtatute, extending 
to this country, it muſt be the ſame as of an Engliſh ſtatute in Eng- 
land bikive the union, ſince an act of the Britiſh parliament cannot 
receive a different interpretation, in one part of the united kingdom, 
from what it bears in the other, or have leſs effect in the one than in 
the other; and, in this reſpect, it is of importance to us to know the 
genius of the Engliſh ſtatutes, and the manner of interpreting the ſame. 


- 


THe following rules — he interpretation of ſtatutes take 


place, by the opinion of the Engliſh lawiers ; 
t. THz rehearſal or preamble of the ſtatute is of uſe to find 
out its meaning, and is as a key to open the underſtanding thereof. 


2. THE equity of a ſtatute is that whereby caſes, out of the let- 
ter of a ſtatute, yet being within the ſame miſchief or cauſe of mak- 
ing of the ſame, ſhall be conſtrued by the judges within the ſame 
remedy that the ſtatute provides b. 


3. Tx remedy provided by a ſtatute muſt be extended to all the 
perſons aggrieved, or whom it appears to have been intended, tho' 
not ſpecially named therein. 


4. Tno' one cannot regularly preſcribe or allege cuſtom againſt 
a ſtatute, becauſe it is a matter of record of the higheſt nature to the 
contrary ; yet, if ſuch ſtatute is only declarative of the ancient law, 
or in affirmance of the common law, as one may preſcribe or allege 
a cultom againſt the common law, ſo he may againſt ſuch ſtatute ©. . 
5. WHEN any thing is prohibited ſub modo only, as a penalty 
given to the king, his © ajeſty might have diſpenſed with it by his 
grant, containing a non ob/tante of ſuch ſtatute, which was otherwiſe 
where the prohibition is abſolute *© This, as to the power of diſ- 
nſing with a ſtatute of any kind, is altered by the act, which for- 
ids it in every caſe, except where it is expreſsly allowed by the ſta- 
tute itſelf , as ſhall be more fully obſerved hereafter. 


6. NoTW1THSTANDING that the purview of an act is only ge- 
neral, yet all neceſſary incidents are to be ſupplied, and the ſcope and 
end of the act is to be taken *- 


7. THE words of a ſtatute are to be taken in a lawful and rightful 


ſenſe, ſo as to work no wrong b. 


8. SUCH conſtruction muſt be made of a ſtatute, as tends moſt to 
the ſuppreſſion of the miſchief, and advancing of the remedy, in re- 
lation to which the ſtatute was introduced i. 


9. To an act of parliament every perſon in the kingdom, in the 
judgment of law, is party k. / 


10. JUDGEs muſt take notice of general acts, tho they are not 
pleaded, but of particular or private acts only when pleaded . 
| "Ir. THE 
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Tir. J. Common Principles of Law, Oc. | 


11. Tas interpretation of acts of parliament 3 
of the common law, tho they concern things of a ip 


43 
to the judges 
iritual nature *. 


% 


12. AN act, that ſpecifies perſons or things of an inferior rank or 


nature, ought not to be extended by general words to thoſe that are 
ſuperior, not particularly expreſt *, 


13. OXE part of a ſtatute muſt be conſtrued by another; but a 
ſaving, which is contrary to the body of the act, is void e. 


14. STATUTES, intended for preventing and ſuppreſſing fraud, 
ought to have favourable iriterpretation 4. 


15. AcTs of parliament that are againſt reaſon, or impoſlible to 
be performed, are void e. 


16. THE ſureſt conſtruction of a ſtatute is by the rule and reaſon. 


of the common law . 


17. AcTs of parliament er the power of ſubſequent parlia- 
ments bind not :; but tis declared by the 42 Edward III. c. 5. that 
any ſtatute made againſt the magna charta, or charta de forreſtis, 
ſhall be void; and the ſame may be ſaid as to the ſubſtantial articles 


of the treaty of union, which is as the great charter of the libertics of 
both kingdoms united into one. 


18. Ax interpretation of e ſtatutes, enjoined by expreſs act of 
parliament *, is, that where the time, within which the action for the 
penalties ought to be brought, is not mentioned in the penal ſtatutes, 
the limitation of the ſame to two years as to ſuch as belong to the 
king, and to one year as to the informer's intereſt, directed in the 
forecited act of queen Elizabeth, which concerns all ſuch ſtatutes 


made, or to be made, ſhall take place; and which the court of ſeſſion 


1 14 Jan. 
1747. book- 
ſellers of 


London. 


* Coke 4. 
inlt. 25. 27. 


1Hales plac. 
cor, part 1. 


p. 375. 


moſt juſtly found to be the rule with us as to ſuch Britiſh ſtatutes 


19. AcTs refer to the firſt day of the ſeſſion in which they were 
made, if it is not otherwiſe therein provided *, 


20. THESE acts of parliament that ſpeak of fines and ranſoms at 
the king's pleaſure are always interpreted of the king's juſtices !. 


Tu fame interpretation may be put upon certain of our ſtatutes, 
that, without directly impoſing the pain of capital puniſhment, only 
declare, that the offender's lik ſhall be in the king's will; for the 
king cannot have the offender's life in his power, except after lawful 
trial and conviction before the proper court, and thereupon his ma- 
jeſty may either give a pardon, or allow the ſentence to be put in ex- 
ecution, which is his prerogative in every caſe., 


21. WHERE an act of parliament diſables any perſon, or makes 
any thing void or tortious, for the good of the church or common- 


wealth, the king could never _ with it, more than with the 
common law, for all the king's ſubjects have an intereſt in it, But 
. it 


25. Acts of 
parliament 
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equent par- 
liaments, 
void ; is there 
anyexception 
to this rule. 


26, Where 
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the church or it was thowghe & of old, that in other caſes, vw A er 
ore à prohibition of any thing, under a penalty, either to the king alone, 
r or to the king und informer, the king might diſpenſe with the penal- 
—＋ 4 ty, for that in ſuch caſe his own intereſt was only. concerned; but 
can diſpenſe Bop it is ſettled to the Fang. by 2 ſtatute ſince the revolution *, 
with none. which enacts, That no diſpenſatiop by the king, even with a clauſe 
of non obſtante, in relation to any ſtatute, or any part thereof, ſhall 


be ſuſtained, but the ſame ſhall be held void, except diſpenſation be 


allowed by the ſtatute itſelf, 
Ang ß TH the king cannot diſpenſe in crimes that are againſt the law 


rdon the of nature, called mala in ſe, nor with the penalty inflicted for ſuch 
- crimes, as a rape, murder, &c. for that were a plain incitement to 
the fame are Commit them; yet it is his majeſty's prerogative to e ſuch crimes, 
committed. Or remit the temporal puniſhment of them after they are committed: 
nor could the king ever diſpenſe with ſtatutes, by which the ſub- 
ject hath a particular intereſt, or damages, and therefore he cannot 
diſpenſe with a nuſance, or with the ſtatute of uſury; as neither could 
he, where there is a preceeding diſability by act of parliament: and 
now all diſpenſations are diſallowed, as juſt ſaid. 5 | 


29, How fax How far deeds or teſtaments executed in foreign countries, ac- 
290d of au cording ta the ſolemnities requiſite in theſe places, or decrees of fo- 
cuted abroad, reign courts, will be ſuſtained by the law of England, if execution 
8 L of is ſued thereon before their courts, the debtors or defendants coming 
_ courts, axe to reſide there, may be a queſtion. The comitas, or courteſy that is 
regarded by obſerved betwixt nations in ſuch caſes, ought to ſupport thoſe deeds, 
bag. Ce. when conformable to material equity, which {till muſt be ſub- 
jected to the cognizance of the judges before whom juſtice is prayed, 
and this is the rule in the law of England. Thus a marriage contract 
having been made in France, by which part of the portion was to go 
according to the cuſtom of Paris, and a certain ſum in a different 
manner, the court of chancery ſuſtained it as to the ſum certain only, 

but the houfe of lords decreed the whole contract to be effectual . 


Ir we conſider the courſe of proceedings at common law, ſuch 


deeds, teſtaments or decrees, when brought in fuit by a trial before 


a jury, may be regarded by them as full evidence of the plaintiff's 
right or not, as they fee cauſe; and if demurrer is joined before the 
judges, that being an admiſſion of the facts, the court may ſuſtain 
them, ſo far as they find the fame founded in material juſtice ; and if 
the caſe is brought before a court of equity, or ſuch courts where the 
trial is by witneſſes or oath, and the proceeding according to the civil 
law, and not by a jury, the import of the grounds of action will ly 
at the arbitriment of the judges ; as the detendant's plea upon a de- 


cree in his favour, given in another country, muſt be wholly ſubjected 
to them. 


30. Deeds or WHEREFORE, deeds or teſtaments made beyond ſea are valid, as 


— Gu if executed with the fame formality in England, and ſentences of 


ries good, foreign juriſdictions have the full force in England, as to binding 
aud foreign the right, but are not executed N. courts in England, except in 
decrees like- 


viſe, as to Caſes of admiralty jurildiftion. hus, if a man obtain a judgment 


binding the or ſentence in France, yet in England the. debt muſt be conſidered 
right, but are | | | DJ as 
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ſimple contract, and he can maintain no action there, 
except on indeb. aſſumſit, or an action of debt *, 


WHERE a deed bears date out of the realm, if action is brought 
thereon in England, the plaintiff may aver, that the place mentioned 
in the deed is ſome place in England, and the action will lye, for ſuch 
allegiance is not traverſible; but, if it be not fo alleged, and the deed 
appears to be dated beyond fea, it cannot be tried in England. The 
ſame law holds where a deed made out of the realm bears no date or 

lace where it is granted, for then action can only be brought, on ſup- 
ſing the deed to have been made in ſome place in England, which 


is not traverſible d. In caſes of ſucceſſion, claimed by perſons reſid- 


ing abroad, their titles will only be regarded according to the rule of 
ſucceſſion in England, whether as to eſtates of inheritance, chattles 
or things in action, or obligations, in the ſame manner as has been 


obſerved with reſpect to ſuch caſes here. 


THe object of the law of England, and of the laws of all civiliz- 3 


ed nations, can only be the rights of men; and ſome of the Engliſh 
lawiers that write ſyſtematically of the laws of England, follow the em- 
peror Juſtinian's method in his inſtitute -, from which the plan of this 
work varies but little. | 


TIT. U. 
The fate and diſtiuction of perſons. 


| are all mankind, but the law conſiders them only with 
reſpe& to rights, and their different ſtate in that view: the civil 
law took notice only of the qualities affecting one's liberty, country 
or family, and the conſequences of a change in any of theſe reſpects, 
and from thence diſtinguiſhed the ſtate of perſons*, I ſhall not li- 
mit myſelf to theſe conſiderations, but remark likewiſe the difference 
of perſons, ariſing from other qualities that occaſion ſome capacity or 
incapacity in acquiring rights, or in the exerciſe of them, Theſe qua- 
unded in nature, as the ſex, birth or age of pcrſons ; 
or eſtabliſhed by poſitive inſtitution, as the quality of ſovereign and 
ſubject, the condition of a ſlave or ſtate of a vaſſal, &c. 


Sex, which diſtinguiſhes perſons into man and woman, makes 
this difference in their ſtate as to civil rights, that men are regularly 
capable of all offices publick or private, but women, on account of 
their ſex, are excluded from molt of them®; thus they cannot be ma- 
giſtrates, judges, advocates or aſſizers, and they are incompetent wit- 
neſſes in many caſes: but women are capable of feudal juriſdiction, 
inherent to baronies or the like, which they exerciſe by their baillics ; 
they likewiſe are capable of all titles of honour and dignities, even 


that of ſovereignty not excepted. On the other hand, the law indul- 


ges them ſo far, that married women cannot effectually bind their 
perſons by civil obligations, even with conſent of their husbands, and 
they are excemed from perſonal execution for civil debts, tho con- 
trated before marriage. The * of females ends at their age 


of 


arl 
— 
only as a debt 
by ſimple 
contract. 
31. Deeds 
ted a” 
ad, either 
bearing the 
place where 
dated, or no 
lace, muſt 
ſet forth in 


the plaintiff's 


declaration, 
as ted 
in ſome place 
in England, 
which cannot 
be traverſed 
by the defen- 
dant. 


2. The ob- 
ject of the law 
of England, 
as of every 
other law, 
rights of men, 
and the ſame 
ſyſtematical- 
treated by 
ome of their 
authors. 


of perſons, 


how conſi- 
dered in this 
title. 


2. The diffe- 
rent ſtate of 
men and wo- 
men as to ci- 
vil rights. 


3. The ſtate 
of 


parents 
and children; 
the difference 
betwixt law- 


ful and un- 


lawful chil- 
dren; baſtar- 
dy, how in- 


46 An Inſtitute of the Laws of ScoTLAND. Book l. 


of twelve years, but of males not till fourteen ; 'the ward of a woman 
vaſlal terminated when ſhe attained the age of fourteen, ſhe being 
then ſuppoſed fully capable of marriage, but of men not till their age 
of majority, or twenty-one years complete: therefore, in ſome re- 
ſpect, the condition of women is more — by the law than that 


of men, and the diſabilities they are laid under were introduced in 


their own behalf, the better to ſecure their virtue and their intereſt. 


Tur ſtate of husband and wife is likewiſe founded in nature, and 
I ſhall ſpeak fully of it in a following title. . 


THE birth of perſons puts children under the power of their pa- 
rents; the natural limits of their power are regulated by the dictates 
of nature and the divine law, which point out the reſpective duties of 
parents and children, but there are certain civil effects which it has, 
more eſpecially with reſpe& to the father, of which afterwards *. 


CHILDREN are either lawful, viz. thoſe procreate of married 
rſons, or only natural, termed baſtards, who are born out of law- 
ul wedlock v. A ripe child, born before the beginning of the ſeventh 
month after marriage, is not preſumed the husband's, unleſs he ac- 
knowledge previous commerce with the mother © ; and a child born 
without the tenth month after the husband's death, is not preſumed 


to be his “: and therefore, in either of theſe caſes, the children are 


4. How far 
baſtards are 
capable to 


ſucceed to fa- 


ther or mo- 
ther in heri- 
tage or move- 
ables, or may 
uſe the arms 


of the family. 


baſtards, according to the rules of the civil law; and, by the expreſs 
deciſion of the law of the twelve tables, a child, born within ten 
months of the husband's death, is deemed his lawful child; / gurs ei 
in decem menſibus proximis poſthumus natus eſſet, juſtus eſto, is the die- 
tate of that law: but the different complexion of parents, and acci- 
dental circumſtances, may either haſten or retard the child's maturity 
in the womb, ſo that no preciſe period of time can be fixed, and a 
minute difference in that reſpe& will not illegitimate the child, eſpe- 
cially if the mother's character is unblemiſhed. Baſtardy of a child 
born in lawful wedlock is inferred, from the acknowledgment of both 
ſpouſes from the time of the birth; but, if they once own the child, 
they cannot afterwards prejudice its legitimacy, nor will the aſſertion 


of one of them avail to that purpoſe. 


BASTARDS are incapable of ſucceſſion in heritage to cither of their 


parents or their relations, becauſe, by our forms, one mult be ſerved 


neareſt and lawful heir to the deceaſed, which a baſtard cannot be. 
As to ſucceſſion in moveables, it would feem, that a baſtard may be 
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confirmed executor, as neareſt of kin to his mother and her relations, 


there being no doubt there of the propinquity of blood, which alone 
is conſidered in this caſe, and this is conform to the civil law f. Baſ- 
tards are ſaid to be procreate incerto patre, and therefore are termed 
ſpurious :, it being only marriage that aſcertains the father, pater eſt 
uem nuptiæ demonſtrant, and therefore a baſtard cannot ſucceed to 
bis father, even in moveables ; they are capable to grant or receive 
rights by deeds, in the ſame manner as other perſons, and may be 
ſerved heirs of tailie or proviſion, becauſe in that caſe the lawful heir 
is the perſon choſen by the fiar. A n that is owned by his ; 
er 
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ther may uſe the arms of his family, diſtinguiſhed by the baſtard bar: 


this ſhews, that tho' he is cut off from the ſucceſſion to his father's 
honours and inheritance, yet he may claim honour and reſpect, in 
ſome degree, on account of his natural relation to the family, and 
that he is a gentleman, if his 4 cy father was ſuch, for otherwiſe 
he could not be intitled to uſe his arms, even with the foreſaid di- 
ſtinction. | 5 


WHERE illegitimacy is a bar to the enjoyment of any office or 
dignity from the crown, the king's letter of -gitimation removes that 
incapacity, for no prejudice thereby accrues to third parties ; but ſuch 
legitimation does not intitle one to ſucceed to his father or other re- 


lations, becauſe thereby a prejudice would be created to the heir at 
law. 


TE lawful children of baſtards may ſucceed to them, but, in de- 
fault of children, their whole effects go to the crown, in virtue of the 
royal prerogative, as caduciary, with the burthen of their debts and 
effectual deeds, to the extent of the ſubject: they cannot make teſta- 
ments without letters of legitimation from the king, which only can 
be propter maculam natalium, for one may make a will in prejudice of 


the king as ultimus heres. 


A CHILD inthe mother's womb is eſteem'd as already born, in all 
things that concern its own intereſt, but is not reckoned among chil- 
dren, in relation to queſtions to the advantage of parents from a cer- 
tain number of children. By our law, rights may be granted in fa- 
vour of children naſcituri of any particular perſon, tho not begotten 


at the time, and upon their exiſtence they are intitled thereto, in 


the ſame manner as if they had been born at the date of the rights. 


A cHiLD born dead is conſidered as if it had not been conceiv- 
ed d. A poſthumous child is every way equal to thoſe born in the 
father's life. Hermaphrodites are eſteemed of the ſex that prevails 
moſt in theme. Eunuchs, tho' incapable of marriage, from which 
nature debars them, are capable of all other rights. 


IDtoTs, or natural fools, that want the uſe of reaſon, or others in- 
capable to act on account of ſome natural defect, or accidental occaſi- 
on, as madmen, perſons deaf and dumb, are put under tutory, of whom 


elſewhere ; but lunaticks, that have lucid intervals, are capable to g 


contract during the intermiſſions, and may be puniſhed for crimes 
then committed . None of theſe are under any diſability as to their 
enjoying civil rights, and they inherit their predeceſſors honours and 
eſtates i, which they could likewiſe by the feudal law of the Lombards s. 


MoNsr ERS, who have not the human form, are not reputed per- 
ſons in any reſpe& ; but thoſe, who have only ſome excels or defect in 
the parts of the human body, are in the ſame ſtate with other perſons b. 


Tue age diſtinguiſhes perſons into majors and minors ; majors are 
thoſe of full age, that is 21 years complete, at which period they are 
capable to act of themſelves in all matters; minors, thoſe of unripe 


age, 
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age, or within 21 years: for tho by nature ſome attain ſooner than 


others to maturity of judgment, yet it was neceſſary, with reſpect to 
civil effects, to make a general rule, fixing the age of majority, which 
with the Romans was not till 25 years complete. Minors, till they 
attain to the age of 12 in females, and 14 in males, are called pupils,” 
ly termed minors, and often 
ſubje& to curators, of whom afterwards . Upon the expiry of pupil - 
larity, minors are faid to be of the age of conſent, or age of Ark. 
on, becauſe they may then lawfully enter into marriage, and act in 
other matters, with conſent of their curators, or without it, if they 
have none; but during pupillarity they are deemed infants, not ca- 
pable to conſent fo as to contract,; but when they are upon the 
confines of puberty, by the civil law, they are puniſhable for crimes, 
ſuch as theft and injury, or which require - vigour of body in the 
commiſſion of them, ub: malitia ſupplet ætatem, as the canons ſpeak. 


TRE firſt diſtinction of perſons, eſtabliſhed by poſitive inſtitution, 
and inherent to civil government, is into ſovereign and ſubjetts. So- 
vereign perſons are one or more veſted with the ſovereign power, ac- 
cording to the reſpective forms of government in the ſeveral ſtates ; 
but that concerns the publick right, and ſo does not fall under my 


preſent deſign. 


Sun JECTS are either clergymen, i. e. perſons ſet for the ſer- 


vice of religion, or laymen, who are all other people beſides the cler- 

Since the abolition of epiſcopacy and ſettlement of presbytery 
with us, the eſtabliſhed clergy conſiſt only of the miniſters of the 
goſpel, who officiate in pariſh churches, and, in conjunction with 
ruling elders from the laity, exerciſe eccleſiaſtical f and 
church diſcipline in ſeſſions, presbyteries, ſynods and general aſſem- 
blies. I ſhall mention the divers orders and degrees of the popiſh and 
epiſcopal clergy, fo far as the knowledge of them conduces to that of 


church lands and tithes, when I treat of theſe “. 


Tux popiſh clergy, in certain particulars, as that of marriage, 
were under ſome diſabilities, and in other reſpects had divers privi- 
leges on account of their orders. | 


Ou miniſters, by ſpecial ſtatute *, that they may not be abſtract- 
ed from the buſineſs of their facred function, are excluded from exer- 
ciſing offices of judicature, in civil or criminal cauſes, and from being 
commiſſioners to parliament, advocates, court-clerks and notars, 
(except as to ſubſcribing teſtaments for perſons that cannot write) 
under pain of deprivation from their benefices, livings and functions; 
and for the ſame reaſon, by our ancient law, clergymen were pro- 
hibited to concern themfelves in farming or merchandizing, and or- 


dained to live honeſtly on the fruits and rents of their beneſices . 


ON the other hand, as the character of miniſters is ſacred, ſo alſo are 
their perſons ; for, by expreſs ſtatutes, they are ſecured againſt all in- 
juries, under ſevere penalties upon the offenders: to aſſault their lives 
is a capital crimes; the invaders of miniſters incur a forfeiture of all 
their goods, the one half to the king, the other to the party grieved, 


without 


Tit. 7. 


„ L. 139. ff. 
de reg. jur. 


<1, 111. fl. 
cod. tit. 


. 
tit. 8. 


P. 1584. 
c. 133» 


Stat. Will. I. 
c. 34. 


5 p. 1670. 
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without prejudice to a greater puniſhment, if any higher crime occur. 
The action here is popular, for any perſon that pleaſes may purſue 


corporation. 


Each royal burrow is a corporation, which includes in it divers 
leſſer ones, as the ſeveral corporations of trades, termed deaconries. 


Wx have the inſtitution of deacons, and their authority mentioned 
in an old ſtatute, deſcribed to be a maſterſhip or juriſdiction over the 
reſt of the trade, and a privilege to eſſay their work, that the lieges 
may not ſuffer damage thereby ; but at preſent a deacon uſes no ſuch 
juriſdiction over his fellow-tradeſmen; he only calls and preſides in 
their meetings, and figns their acts: the power of examining their 

work, 


7. 1585. theſe offences , leſt otherwiſe the offenders eſcape thro the injured's 
c. 27- P over ſelf - denial. e e | 
1633. c. 7. 1 | 
Txt ſame privilege ſeems competent to thoſe miniſters of the epi- 15: Are the 
ſcopal perſuaſion that have the benefit of the toleration act, becauſe — — 
all are comprehended that have power, by lawful warrant, to preach tent to cler- 
and adminiſter! the ſacraments ; beſides, they that miſuſe ſuch mini- nene be. 
{ters in the exerciſe of religious worſhip incur the penalty of one hun- nefit of the 
dred pounds ſterling, the one moiety to the informer, and the other ac of tolera- 
2 for the uſe of the poor of the pariſh where the offence is committed bd. 
C. Os 
REL1G10N likewiſe makes a difference as to perſons capacity of 15; The dif 
civil rights; and thus papiſts, and they who marry papiſts, are de- re Ls 
clared incapable to inherit, poſſeſs or enjoy the imperial crown of 
e Art. 2. Great Britain, by the treaty of union e, and ſtatutes therein referred 
to. Again, if any perſon profeſſing the proteſtant religion ſhall apo- 
ſtatize from the ſame, by profeſſing the popiſh religion, he ſhall from 
thenceforth forfeit to his next proteſtant heir at law his whole heri- 
4. 1700, table eſtate, as if he was naturally dead l. And further, profeſſed 
wells papiſts are under a diſability to purchaſe heritable ſubjects, or to ſuc- 
ceed to their predeceſſors therein, as is obſerved in their proper pla- 
*Lib. 2. tit. ces“; and as to the clergy, popiſh prieſts, Jeſuits and trafficking pa- 
* 3: piſts are, by expreſs ſtatutes, liable to baniſhment, under certifica- 
tion that if they return they are to be ſubjected to the pains of death, 
and a premium is due to thoſe that can Shower and ſeize any of them, 
. 1700. ſo as they ſhall be convicted i. | 
7 
referred to. I the next place, ſubjects are either e or private perſons : 19. Subjeas 
publick are thoſe who are veſted with publick authority and juriſdic- 3 
tion, as magiſtrates and judges, of whom I ſhall ſpeak in the pro- magiſtrates, 
© Lib, * per place 8. N ö &c, or pri- 
tit. 2. f vate perſons. 
In another ſenſe, ſocieties erected into bodies politich, or corporati- 18. In ano- 
ons, by publick authority, may be termed publick perſons: without an cher _ 
act of parliament, or at leaſt a patent from the king, ſuch ſocieties are > Mick 
L. 1. pr. f. unlawful combinations b. Lawful corporations are thoſe of the royal Perlen: 
quod cela. burrows, uni verſities, hoſpitals, and divers companies of merchants, 
tit. ff. decol- and others incorporated, for carrying on a particular negociation or 
legiis ill. manufacture; the college of juſtice is likewiſe a moſt honourable 


19. Each roy- 


al burrow a 


corporation. 


20. The in- 
ſtitution and 
power of dea · 


cons. 


21. The bur- 


* rows a third 


eſtate of the 
Scots parlia- 
ment, but the 
origin or date 
of the privi- 
lege uncer- 
tain, now li- 
mited to fif- 
teen mem- 
bers, 


ſhops 
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work, to which the office was limited by a ſubſequent act ', can on- 


ly be uſed in conjunction with the members. 


Tu whole body of royal burrows. one great corporation; they 


were before the union one of the three eſtates of parliament. 


AT what period the royal burrows were admitted to a ſhare of the 
| , does not appear; but the firſt time I find the parliament 
mentioned, as conſiſting of three eſtates, which behoved to be the 
dlerg ; barons and burgeſſes, is in king David II's reign *®. No 
t our parliament was conſtituted in the fame manner many ages 
before, tho not ſpecially mentioned as conſiſting of the faid three 
eſtates: the parliament of Alexander II. is ſaid to conſiſt of the bi- 
, abbots, earls, barons, and other good 
muſt be intended the burgeſſes; but the firſt time the burrows are de- 
ſcribed as one of the ſtates of parliament is in Robert IT's time. 


Tuxer ion for our burrows is now limited to fifteen mem- 
bers, to be elected by their reſpective claſſes or diſtricts, as the ſtatute 
directs ; they bear a ſixth part of the land-tax or ceſs , and on that 


account have divers excluſive privileges: particularly their freemen or 


burgeſſes have the fole privilege of exporting by ſea the native, and 


importing foreign commodities, except the exporting of corns, coal, 
cattle, — lime and * is free to all the lieg- 
es. As likewiſe, they may _— by land all manner of goods, 
without prejudice always to the laws that regulate the export and im- 

or to the duties payable to the publick in that behalf. 


t of 
Nhe inhabitants of burrows of regality and barony, or other 7 
may buy and ſell all kind of native commodities, and retail ſuch fo- 


| reign commodities as are bought from the freemen of royal burrows, 
Or 


22. The con- 
vention of 
burrows. 


23. The old 

bank of Scot- 
land a conſi- 
derable cor- 

poration; its 
privileges. 


24. The erec- 
tion of the 
new bank, N 
called the 
royal bank. 


om thoſe who are intitled to their privileges by communications. 


THe royal burrows have their general meetings, termed the con- 
vention of burrows ; therein they regulate matters relating to the good 
government and policy of the burrows, and improvement of trade; 
and likewiſe aſcertain the proportion of the ceſs to be born by every 
particular burrow. The rights and privileges of the royal burrows 
remain entire, as before the union . | 


THE bank of Scotland was erected into a corporation of perpetual 
endurance, by act of parliament i, and thereupon no ſuſpenſions ſhall 
paſs upon bonds or bills granted by, or to the company ; but upon 
diſcharges, or conſignation of the ſums charged for, they had ex- 
cluſive privileges for a term of years long ſince expired. 


AFTER the expiration of the foreſaid privilege, another bank was 
erected for Scotland, by the king's charter or letters patent, purſuant 
to an act of parliament to that purpoſe *, thence called the royal 
bank. Their capital ſtock is the debt or equivalent ſtill due to Scot- 
land, conform to the treaty of union, and the creditors therein are 
creed into a corporation, and intitled to receive the yearly intereſt 
of the ſame. The bank-notes of both companies are equally cur- 
rent, and very much facilitate trade in this country. 4 

Ur 


ſubjects e; by theſe laſt 
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Tux eftabliſhed church is likewiſe a great corporation, whoſe re- 24, The eſla- 
preſentative is the general aflembly, (and their commiſſion) including N A 
divers leſſer communities or ecclefiaſtical coutts ſubje thereto, as ſy- great corpo- 
nods, presbytertes and ſeſſions. Their ſpiritual power to inſtruct, ex- n. 
hort, bind and looſe the inward man, and exerciſe other parts of the mi- 
. * xxviii. ee 282 is no doubt fee from the divine Frag pf oy 
q t the privileges t to them as an aggregate b „or a na- 
tional c n eed from the 88 Ars eſtabliſh- 
ing the true religion and presbyterian church-government amon 
us, in vittue whereof the miniſters of it enjoy the benefices, pariſh 
churches, and the exerciſe of eccleſiaſtical power in this country, 
| 'Tross of the epiſcopal communion, and the miniſters of theit 26- The ſtate 
- congregations, tho they have not the privileges of an eſtabliſhed bg ne war 
church, yet have the protection of law, in the exerciſe of religious nett of the 
worſhip anywhere, except in pariſh churches, and their miniſters may 2d of rolera- 
perform divine ſervice, adminiſter the ſacraments, and marry perforis, 
without incurring any penalty; but thoſe whom they marry muſt 
have their banns duly publiſhed three ſeveral Sundays in the pariſh 
church, at leaſt offer to publiſh them there, and in the epiſcopal con- 
egation, or otherwiſe they incur the pains of clandeſtine marriages ; 
t only thoſe miniſters have the benefit of this toleration that are 
ordained, and qualify to, the government in the terms of the ſtatutes, 
> 10Ann.c.6. as before obſerved *, Miniſters ſettled in congregations that have 
a0 geo. N. the benefit of the toleration are removable, according to the terms 
of the ſettlement, eithet arbitrarly, or for a juſt cauſe, without ne- 
ceſfity to apply to a court of juſtice ; and if there is a fund mortified . 
for their ſubſiſtence, according to the powers granted to the veltry, 
© 12 Nov. or other managers of the ſame e. 
1747,Foulis | | 
ALL corporations are underſtood to endure in perpetual ſucceſſion, 27. The na- 
IL. 1. fn. and the right of the INOS is preſerved in any one member . . 
—— They may grant and purchaſe, ſue and be ſued, in the fame manner orations. 
« L.15.1.16. as private perſons © ; their privileges are as extenſive, as is contained 
f. de verb· in their grants, but muſt not be prejudicial to the prior eſtabliſhed 
_ rights of others. The very creation of a corporation implies all in- 
cidents to a body politick: they may make by-laws, for the better 
regulating their own affairs, which are binding, unleſs repugnant to 
fp. 1491. the laws of the kingdom . 
Co 42. | 
„ PRIVATE perſons are diſtinguiſhed into noblemen, knights, barons, 28. The di. 
P. 1661. gentlemen, heritors, burgeſſes, yeomen and ſervantss, Tho' by nature ge 
P. 1593, All men are equal, yet the well-being of ſociety required different fons from 
c. 170. ranks and ſtations of men, that all the offices of life may be duly ſup- their rank 
. 3 plied; which the great apoſtle beautifully illuſtrates from the example 9 
I Cor. xii, Of the human body b. 6 | 
14» 


Tux acts above quoted, wherein this diviſion is found, do not 


mention knights, tho' an order of perſons not inconſiderable, for a 


reaſon which ſhall afterwards be taken notice of. I ſhall obſerve what 


is remarkable in 2 of right, upon theſe different ſtates and quali- 
ties, and thereafter 


fubjoin ſome particulars upon the ſtate of rogues 
and vagabonds. | 


THE 


U 
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29, The n- Tu nobility are of different degrees, as lords, viſcounts, ear hk, 


F „ marguiſſes and dukes ; but all of them are of the ſame order of peers, 
degrees, are and equally intitled to the privileges inherent to the dignity of peer- 


all of de age, under an exception as to the peers of Scotland, in a certain re- 


— „ ſpect after mentioned. 


30. The ſue · TE ſucceſſors of peers, in their honours and dignities, may be 
— termed peers by deſcent; but truly it is the title conferred by the pa- 
their titles in tent that dignifies the ſucceſſive heirs of the patentee, for it devolves 
virtue of the upon them in the terms thereof: if there is no patent, but only poſ- 
a. „Far ſeſſion, which is the caſe of our ancient lords, the title of honour 


is the caſe of mult go to the heir at law, who inherits all hereditary rights, where 


our ol ba- a proviſion in favours of other heirs does not appear; but if the 
were peers by old rights of the barony or lordſhip, belonging to the family, have 


their tenure. always gone in a perpetual channel to heirs-male, then all titles 
of honour thereon founded will be underſtood to go in the fame 
manner to the heir-male, tho' the rights of the eſtate came after- 
wards to be deſtined to heirs whatſoever *; for the feudal peerage muſt 
go, as the eſtate would, at the time when the great barons, on ac- 
count of their holdings, remaincd lords of parliament, and the ſmall 
ones were allowed to ſend a commiſſioner to repreſent them. At the 
ſame time, tis plain, that the ancient feudal peerage, as all other ter- 
ritorial dignity, could not be enjoyed by any other than thoſe hav- 
ing a right to the lands and baronies to which the ſame was annexed : 
but this is long ſince antiquated, and peerage is become a perſonal 
dignity, derived from the king, the fountain of honour, to the paten- 
tee, and ſuch heirs as is by the patent limited, without reſpe& to 
the lands from whence perhaps the deſignation is taken, 


31. The caſe WoMEN no doubt are capable of, and enjoy titles of honour by 
— * pared as well as by birth, or by communication from their huſ- 
bands b, and ſuch have occurred of late: they ſometimes have them 
as conſequences only of their husband's dignity ; thus, the title of la- 
dy is given to knights wives, tho' their husbands are not lords. If 
the patent is to heirs whatſoever of the patentee, it goes to his heirs- 
female, in default of heirs-male, according to the ordinary courſe of 
ſucceſſion in lands; only where there are more heirs-female, the title 
of honour goes to the eldeſt, as an indiviſible right; for moſt part, 
where titles of honour fall to females, they require a feminine ter- 
mination, as dutcheſs, marchioneſs, counteſs, &c. 


„Th : . . * * * 
32-Theuling TEE ſucceſſors to a title of honour may enjoy it, without being 


title of ho- ſubject to the 3 debt, becauſe truly it is the king's grant, 
nour not a by the original patent, that veſts the heir with it; and a title of dig- 


paſſive tie. nity is a thing not in commerce, nor could it be profitable to the 


creditors. 


23. What we THe firſt and fundamental privilege of peers is their right to ſit 
of cur peers, and vote in the upperhouſe of parliament. This makes them Judges 
, . 


and particu- in the laſt reſort; and with us there lyes an immediate appeal from 


larly the ſix- N : . 8 
teen me de, the court of ſeſſion to the houſe of lords: by this privilege they are 


members of hereditary ſharers in the legiſlative and parliamentary power. The 


| the houſe of 2. is, That they alone have right to ſit on the trial of any of their 


Own 
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on members, in criminal cafes that are capital; but both theſe pri · 
vileges admit of this limitation as to our peers of Scotland, that, b 

the union, only ſixteen of their number can be ſitting members; thef 

are choſen by themſelves, in manner by the act of the union parlia- 
ment, and ent Britiſh ſtatute, directed .. 
may vote, tho' abſent, by ſending to the meeting a ſigned lift of fix- 
teen peers, or by granting a proxy to any of the peets preſent at the 
meeting to vote for the granter ; but one cannot receive more than two 
proxies. Thoſe fixteen of our peers have the privilege to ſit and vote 
in the houſe of lords, and to fit on the trial of peers, and enjoy the 
other privileges of parliament, during that parliament to which they 
are choſen. The other peers of Scotland have the remanent privi- 
leges of peers after mentioned, as fully as any peer of England or 
Great Britain. 3. Peers can only be tried by their peers, in criminal 
caſes of treaſon or felony. 4. It is the privilege of peers, that they 
are not liable to impriſonment for civil cauſes, leſt they ſhould there- 
by be detained from attending the publick affairs of the kingdom ; 
but they may be arreſted for crimes, in order to trial, it being unrea- 
ſonable that one ſhould have protection by the law againſt which 
he offends. 5. Peers have action of ſcandalum magnatum : this is 


called leiſing- making with us, aad was of old capitally puniſhable, 


but thereafter ſubje& only to an arbitrary puniſhment b, againſt thoſe 
who flander them, by deviſing or telling | 
by any diſcord may ariſe between the king and the people, or between 
the great men of the realm: the offender is liable to imprifonment till 
he produce his author; if he cannot do it, he is arbitrarily puniſhed 


by the king's council *. Laſtly, Peers, when they fit upon the trial 


of peers, give only their word of honour, which they may likewiſe 
give in r of an oath of calumny; but in matters referred to their 


oaths of verity, as parties, or when they are adduced as witneſſes, 
they muſt give their oaths as other perſons 5, 


Bis Hops, in reſpe& of the baronies parcel of their benefices, were 
lords ſpiritual : before the reformation, not only biſhops, but abbots 
and priors were lords of parliament ; by the reformation, abbots and 
2 became extin& ; and at the revolution biſhops likewiſe, by a- 

liſhing epiſcopacy, loſt that privilege, together with their juriſdiction 
and revenues with us . | | 


THERE are likewiſe peers by office, as lord chancellor, lord privy 
ſeal, lord treaſurer, &c. thoſe ceaſe to be peers when they are ex- 


auctorated. | 


1 20 Geo, . , 


E P. 1466. 
C, 5. 


I HAVE taken notice already, that knights ſeem to be omitted in 
this diviſion of perſons, in moſt ſtatutes where perſons are diſtinguiſh- 
ed according to their rank and degree. But, I conceive, they are 
company under barons, who were hereditary feudal knights by 
tenure. They anciently held their lands ward, by military or knight 
ſervice, that being the original and moſt honourable holding. Before 
the late act t, there were few barons that held their lands otherwile ; 
and the dignity of knights had its riſe from martial valour, in the 
ſame manner as ward fees: accordingly, in an old ſtatute, we find 
knights, barons and eſquires "_ in one rank :; and for this 4 

on, 


ſe news of them, where · 


. 
ow they are 
elected. 


In this election one 


34- Biſhops, 
abbots and 
priors, for- 
merly lords 
ſpiritual, but 
now aboliſh- 
ed. 


5+ Peers by 
office 


ce 


36. Knights, 
why not men- 
tioned in our, 
ſtatutes di- 

ſtinguiſhing 
the rank of 


perſons. 
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ſon, commiſſioners for counties in England were termed knights of 
the ſhire, becauſe they conſiſted of ſuch as held their lands by knight- 
ſervice. | | 


Tux feudal tenure Oy knight-ſervice or ward-holding, whatever 
honour it might originally confer, has not had that effect theſe many 
ages paſt ; and where lands were erected into a barony, the manner 
of holding, whether by ward, feu or blench, was not regarded in 
point of dignity, and ward-holding is now aboliſhed *. 


_ KntGuTs by * are of four orders with us; 1. Knights of 
St. Andrew; 2. Knights bannerets; 3. Knights baronets; and, 
4. Knights batchelors. OE 


R KNn1GHTs of the order of St. Andrew (likewiſe termed of the 
Coy Thiſtle, from their enſign) were inſtituted in honour of the Apoſtle 
; of that name, the reputed patron and tutelary faint of Scotland. It 
is a moſt ancient, honourable and noble order of knighthood: the 
king is chief of the order, and confers it as an honorary title on other 
' princes, or ſuch of his own ſubjects as merit that high mark of e- 

eem ; they cannot exceed twelve in number. | 


38. Knights NexT to thoſe in dignity, are knights bannerets or ban-rents, 
Dann. Who were created by the king in the field of battle, under his royal 
banner ; theſe are very ancient likewiſe, and of old were members of 
parliament, in the ſame manner as peers, with whom they are ranked, 
and were equally bound to come to parliament, when ſmall barons 
were allowed a repreſentation by commiſſioners *; they dwindled, and 
at laſt came to be little uſed after the inſtitution of baronets, tho' no- 


thing hinders the king at this day to create ſuch. 


4 EKxICAHIs baronets are the only hereditary knights with us, and 
their origin, next in dignity to bannerets. This order was erected for encourag- 
ing ſettlements in the old plantation of Nova Scotia; but, that being 

long ſince extinct, they are created without any regard to it: they 

have the precedency from all knights batchelors and barons, expreſs- 


ly by their inſtitution. 


2 THE loweſt order of knights are knights batchelors, a compound 
2 they ol the French words bas chevalier; they are otherwiſe called knights 
the preceden- Of the ſpur, from the ceremony uſed of old at their creation, of put- 

—— ng on gilt ſpurs. Our lawiers obſerve, that ancient barons, eſpe- 
cially chiefs of families, conteſt the precedency with them ; and no 
doubt barons in their primitive ſtate had the preference, but they have 
long ſince loſt their right of ſitting in parliament, which could be the 
only juſt foundation of their pre-eminence to thoſe knights who 


were not members of parliament by their dignity. 


41. Theſtate I'Is plain, that in ancient times knights were vaſſals to barons, 
= and had no eminent criminal juriſdiction of life or member, as ba- 
rons in an- rons had; but only of injuries or ſmall delinquencies, and could only 
cient times. unlaw or fine in the one half of what barons might in their courts; 


and the eſcheats of knights (who held their lands of barons) con- 
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victed in all crimes, except treaſon and the four pleas of the crown, 
belonged to barons their ſuperiors :. In theſe days we had no other 
peers than thoſe who were fuch by tenure ; earls are indeed mention- 
ed in thoſe old ſtatutes with barons, and as having the precedency 
of them, but their privileges in other reſpects appear to have been 
equal b 


BAaRkoNs are properly thoſe who have their lands erected by the 
king into the feudal dignity of a barony ; this included many valu- 
able privileges, of which I ſhall diſcourſe in another place*. Barons 
originally had the privilege of ſitting in parliament, and were all peers 
by tenure ; and the three eſtates of parliament were the clergy, ba- 


rons, and commiſſioners of burrows : the ſmall barons, that is, thoſe 


within 100 merks of old extent, were indulged the favour, that they 
might ſend procurators to the parliament, and not be obliged to come 


in perſon, unleſs ſpecially called by the king *. By thearticles of uni- 
on they are limited to thirty members i. << 


FREEHOLDERS are thoſe who, without the dignity of a baron, 
hold lands of the crown ; a forty ſhilling land of old extent, or four 
hundred pound of valued rent, qualifies them to vote in the election 
of commiſſioners to the parliament for ſhires, or of being elected: 
they are certainly, in the ſtatutes which mention this diviſion of per- 
ſons, included in barons, tho', in ſome acts, barons are diſtinguiſhed 
from frecholders, and termed great barons *: they had formerly the 
privilege of ſitting in parliament as barons, for which reaſon they have 
ſtill right to vote in the election of commiſſioners to parliament, 


EsQU1REsare mentioned, in the forecited old ſtatutes, next to barons, 


but the penalty of lawborrows broken upon them is the ſame as upon 
knights, tho' theſe three were different titles of dignity ; this title is 
more frequent with us ſince the union than "Ines. 2 and I conceive 
it is an addition that may be Jolly given to barons or freeholders, as 


in England it is a title of dignity betwixt that of knight batchelor and 
gentleman b. | 


PERSONS holding lands of ſubjects, if not diſtinguiſhed by ſome 
other mark of honour or reſpect, are called feuars, and deemed of an 
inferior rank to freeholders ; they have no title to ele, or be e- 
lected commiſſioners to parliament : ſometimes barons, frec-holders 
and feuars are all brought under one common deſignation of landed 
gentlemen ; particularly in taxing the pains of ws am impriſon- 
ment, according to the reſpective ranks of perſons * ; but that deſig- 
nation cannot agree to ſuch common feuars as do not conſort with 
gentlemen, and therefore have no claim to that character. 


GENTLEMAN, in a proper ſenſe, may be applied to all above 
yeomen : the nobility are nobiles majores, the higher or the greater; 
and the gentry nobiles minores, the lower or leſſer nobility. Hence a 


gentleman's daughter offered in marriage to a nobleman could not be 


refuſed on account of diſparagement or inequality, in a queſtion whe- 


ther the ſingle or double avail of the caſuality of marriage was due to 
the ſuperior. 
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Bur — in ordinary diſcourſe, extends only to thoſe un- 
der noblemen, and above the commonality; but as a diſtinct title, 
conſtituting a different rank of perſons, it muſt be limited to thoſe 
under barons and freeholders, and above common feuars, and ſuch 
are claſſed with burgeſſes :; therefore, in this ſenſe, thoſe who are 
deſcended of barons and freeholders, or of thoſe of ſuperior dignities, 


are gentlemen ; they generally are honoured with the title of eſquire, 


While they ſupport the dignity of their birth, tho of old they had no 


cian, Sc. are commonly thought intit 
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other deſignation than that of gentlemanꝰ; and of late thoſe of the 
laicks that have ſuch offices as become gentlemen, as that of a phyſi- 

led to the rank and degree of 
eſquire. Offices of diſtinction, civil, military and eccleſiaſtical, cre- 
ate thoſe that enjoy them gentlemen ©: fuch likewiſe, as by their 
virtuous behaviour and worthy deportment have acquired the reputa- 
tion of gentlemen, are juſtly intitled to the character. 


ONLY pentlemen are intitled to bear a coat of arms, which they 
may of right demand from the lord Lyon, and get them matriculated 
in fis regiſter®, Gentry and arms deſcend equally with us to all the 
ſons, as nobility does amongſt the Germans; but the younger ſons 
mult uſe a mark of diſtin&ion to import their cadency, whereas the 
eldeſt bears the arms ſimple. | 


BURGESSES are thoſe who have the freedom of any royal burgh ; 
they are either honorary only, who are created out of mere compli- 
ment, and are commonly gentlemen that do not reſide in the burgh, 
and which privilege is merely perſonal, and does not intitle them to 
any concern in the affairs of the burgh, nor their heir to helr- 
ſhip moveable; or trading burgeſſes, who merchandize or exerciſe 
trades in the burgh in which they reſide; thoſe likewiſe, who, 
by the nature of their burgeſs tickets, or acts of admiſſion, have the 
privileges of free burgeſſes, enjoy the ſame, tho neither merchants nor 
tradeſmen ; they either oarchak or merit it by their good offices to 
the community: ſuch burgeſſes are only created by an act of the 
town council, which is not adhibit to that of honorary ones, but 
merchants only are _ of the magiſtracy *: children of free bur- 


geſſes, as likewiſe thoſe who marry their daughters, have a right to be 
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make an elec - 


received into their number. 


Perſons may be freemen of the burrow 
and yet not have the privilege to exerciſe a particular trade in it; for 
if thoſe of that craft or trade are erected into a corporation or deacon- 
ry, then none can practiſe it but thoſe who are admitted members of 
their corporation. | 54, 0 


By our law of old, all the burgeſſes (called the honeſt men of the bur- 
row) chuſed the magiſtrates at the Michaelmas head-court . At 
this day, if, by ſome interveening accident, the election of magiſtrates 
and town council is fruſtrated at the ſtated times, the providing the 
burrows with magiſtrates and other officers in the mean time, till the 
next election, falls to the king, in virtue of his prerogative ; this is 
done either by the king's impowering the former magiſtrates and town 
council to make an election upon the day mentioned in the warrant; 
in the ſame manner as if it was the regular day ; or by his majeſty's 
commiſſion to certain perfons to overſee a pole election: in this 
caſe only the free burgeſſes vote, i. e. excluſive of the honorary ones. 
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The election being certified to the king, and confirmed by him, thoſe 


choſen by the majority have the ſame right to exerciſe their reſpective ted 


offices, as if they had been choſen at the 
gular manner. 


. 
— 


ſettled time, and in the re- 


THE nature of the thing makes one of theſe expedients neceſſary; 
for, ſince the royal burrows (fo termed from their being — by 
the king) owe their exiſtence to the royal grant, his majeſty alone 
can, in ſuch caſe, ſupply their defect of government, which cannot 
juſtify the proceedings in king James VII's reign, of impoſing magi- 
ſtrates and councils upon the royal burrows, by the royal authority, 
at pleaſure; that was plainly an incroachment upon their privileges, 


and juſtly complained of at the revolution as a grievance, and hath 
been ever ſince diſuſed. 


SOMETIMES perſons are not freemen of any royal burrow, and 
yet have the privilege to trade equally with free burgeſles ; thoſe are 
the inhabitants of burrows of regality and barony, or others who 
get communicated to them by the burrows all their privileges in 
relation to trade, as above obſerved: in this caſe they are ſubjected 
to a proportion of the ceſs or land-tax laid on the burrows ; but 


only tradeſmen and merchants, and not other inhabitants, are liable 
to it b. 


Ir is a natural conſequence of the privileges of royal burrows, 
that all unfree traders, 7. e. thoſe that have not the freedom of a roy- 
al burrow, or at leaſt the benefit of the communication of trade, 
ought to be reſtrained from trading in matters peculiar to the bur- 
rows. Divers ſevere pains were of old impoſed on unfree traders, 
but now the matter is regulated in this manner : that the unfree goods 
can only be ſeized ſummarly, if they are found within the libert 
royal burrows ; if the goods are found elſewhere, they can only be 
arreſted, and thereafter in a ſuit declared to be eſcheat, but cannot 
be ſummarly ſeized : the one half of ſuch goods belongs to the king, 
and the other half to the burrow apprehender <. 


 THese privileges of royal burrows are without prejudice to noble- 
men and barons, to export the native product growing or manufac- 
tured in their lands, and to import foreign commodities for their 
own ule, and not for ſale, anſwering to the value of ſuch export 9. 


No of theſe privileges exeem the free traders or others from the 
duties impoſed by ſtatute on goods exported or imported, or from 
prohibitions touching the ſame, now regulated by the law. of England 
and Britiſh ſtatutes, ſet down at large in the book of rates; this does 
not however deprive our royal burrows of their privileges exprelsly 
ſaved to them by the union; and truly there is the ſame reaſon for 
theſe privileges that at firſt introduced them, for the royal burrows 


remain ſtill ſubje& to the ſame proportion of the land-tax as for- 
merly. 


By our old ſtatutes, tradeſmen in royal burrows, exerciſing mer- 
chandize, are enjoined to renounce their trade, on pain of forfeiting 
their merchandize ©, and theſe acts are in full vigour f. 
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with reſpect to departure from the ſervice, is the ſame as in the cafe 


SERVANTS are the loweſt rank of perſons taken notice of in theſe 
ſtatutes ; they are properly ſuch who hire their ſervice to others for a 
certain time: when they live in family with their maſters they are 
termed menial (intra mænia) or domeſtick ſervants. A proteſtant ſer- 
vant being ſeduced to popery in a popiſh family, is declared incapable 
to ſerve in ſuch family thereafter -. The maſter, as head of the 
family, has economical power and authority over thoſe in his houſe, 
ir rs in the primitive times, or ſtate of nature, was abſolute and 

— kingdoms and commonwealths were erected, molt 
of it devolved on the civil magiſtrate, but till he has the power of 
moderate correction of his ſervants for miſdemeanours. The con- 
tracts of ſervants, in matters entruſted to them, bind the maſter, as 
he alone has the benefit thence ariſing ; the damage-likewiſe occaſi- 
oned by the deeds of ſervants, in things committed to their charge, 
will burthen the maſter, who ought to have entruſted ſufficient per- 
ſons, but, in other matters, the maſter has no concern in things con- 
tracted or done by his ſervant. 


Ir the ſervant, without ſufficient cauſe, leave his ſervice before the 
term, he loſes the whole year or half year's fee contracted for, and 
lis ſubje@ to the maſter's damage ; but if he is forced to depart, he 


gets not only his wages,. but likewiſe his damages: a reaſonable cauſe 


of departure is the maſter's immoderate ſeverity, or not allowing the 


ſervant competent ſuſtenance. Upon the death of the ſervant before 


the term, his repreſcntatives get only a proportion of the wages, ac- 
cording to the time of the ſervice *; but if the maſter die, the ſervant 
gets not only the current term or year's fee ©, but likewiſe has his 
aliment till the term, and is preferable on the executry for his cur- 
rent wages. Servants leaving the ſervice, without queſtions made, can- 
not be ſued for things entruſted to them, unleſs it is proved by their 
oaths that they were not accounted for 4. 


E1THER maſter or ſervant, who deſigns to part with one another, 
ought timely to overgive, which muſt be at leaſt 40 days before the 
term, for otherwiſe they will be reſpectively bound for the next term 
or year, on the former conditions, by tacit relocation. One who 
has ſerved the winter half year cannot go at liberty the next ſummer, 
but mult either remain where he is, or take up with other ſervice ©. 


APPRENTICES are comprehended under the general denomina- 
tion of ſervants ; the difference between them is, that an apprentice 
ſerves for a limited term of years, in order to his inſtruction in a par- 


ticular trade or profeſſion, and gives a fee to the maſter for inſtruct- 


ing him, whereas, an ordinary ſervant receives wages, and performs 
ſervice for the maliter's ſole utility, yearly or half yearly as he is fee- 
ed: however, the maſter's power over his apprentice, and the law 
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of a ſervant; only it is a juſtifiable reaſon for an apprentice to deſert, 
that the maſter fraudulently conceals from him the trade to which he 
is put, or employs him for ordinary about other buſineſs, that bein 
contrary to the nature of the contract between them. The artic 
of indenture, for the moſt part, regulate theſe matters. 


INDENTURES, or the writing that contains the contract betwixt 


maſter and apprentice, muſt be made on ſtamped paper, in terms of 


the ſtatute, and bear the whole apprentice fee, on pain of forfeiting 
the double, the one half to the king, the other to him who ſhall ſuc 
for the ſame, within twelve months after expiration of the inden- 
tures: and there is a duty payable to the king of fixpence on the 
7 of the prentice fee that 1s fif or under, and one 

illing for all prentice fees above it, and which muſt be paid, and 
the indenture ſtamped, within ſix months of the date, on the fore- 
faid pain; and, in default in either of the caſes foreſaid, the appren- 
tice loſes all benefit from the indentare and ticeſhip; and if 


the maſter neglect to pay the duty in due time, he forfeits fifty pound, 


one half to the king, and the other to him who ſhall inform and ſuc 
for the ſame . The prentice fee given with thoſe educated in ho- 
ſpitals, or houſes of charity, or at the publick charge of a pariſh or 
townſhip, is execmed from this duty *. | 


IF the apprentice die before the time of his apprenticeſhip was run, 


the whole prentice fee is due, becauſe the non-performance of the 


contract was not through the maſter's fault * If the maſter die, the 
apprentice is bound to ſerve out the whole time with his repreſenta- 
tives that keep one capable to inſtruct him, and the whole prentice 
fee is due in that caſe *; but otherwiſe, reſtitution of the fee is com- 
petent, proportionally to the time of the apprenticeſhip that was to 
run at the maſter's death, with a LOTS want of the freedom *, 


RoGUEs, vagabonds and ſturdy beggars, are noxious members of 
the commonwealth, and all well ordered governments take care to 
puniſh and ſuppreſs them. We had many good laws for that pur- 
pole ; but the whole matter is now regulated by the Briuſh ſtatute *, 
it ordains, that every juſtice of Rs Þ cting that ſuch are within 
his juriſdiction, ſhall ue his warrant to the conſtables to bring them 
before any juſtice of peace of the ſame county; as likewife, that any 
two juſtices ſhall, four times in the year, or oftner if they ſee cauſe, 

ir warrant, command the conſtables to make privy ſearch, in 
one night, for apprehending rogues and vagabonds. 


UNDER this character are comprehended all common players of 
interludes, jugglers, perſons pretending to be gypſies or fortune-tel- 
lers, and thoſe who uſe unlawful games and plays; all perſons going 
about as collectors for priſoners or hoſpitals, fencers, 2 that run 
away, leaving their wives or * that a k. * 3 the 
pariſh ; all men or $ not icenſed, an o- 
ther idle . — 3 bot and begging: but ſoldiers and ma- 
riners are excepted, having a paſs from a juſtice of peace, while they 
are in the direct way to the where they are to go, and during 
the time limited in the paſs. | | 


PERks0NS 
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Px Rs OxNs in this ſtate are to be conveyed by conſtables, by order 
of a juſtice of peace, to the place of their laſt ſettlement; if that does 
not appear, [one inquiry before the * to the place of their 
birth, ot to the place of their parents e, if they are within the 
age of fourteen; and if the place of their birth, or pores abode, can- 
not be known to the pariſh where they were laſt found begging, and 
paſſed unapprehended ; they are to be conveyedfrom county to coun- 
ty, and may be whipt at the entry to each county, if the juſtice of 
| before whom SS are brought ſee cauſe. If they are adjudged 
y the quarter-ſeſſions to be dangerous and incorrigible rogues, they 
are more ſeverely puniſhable by impriſonment and whipping, In caſe 
any perſon, adjudged an incorrigible rogue; ordered by the quarter- 
ſeſſions to be detained in the houſe of correction, ſhall, before expi- 
ration of the time appointed, break out and make his eſcape, he ſhall _ 
be deemed and taken to be guilty of felony, and, being thereof law- 
fully convicted, ſhall be tranſported to one of the plantations, for 


any time not exceeding ſeven years. 


THts ſtatute expreſsly repeals the former of the 13 of Geo. II. 
and Engliſh ſtatutes to the ſame purpoſe, but does not repeal the act 
of the 12th of queen Anne, nor our Scots ſtatutes, touching va- 
gabonds and poor people. | | 

5 * ba Bx our old ſtatute, all vagabonds, ſturdy and idle beggars, above 
| and flurdy the age of fourteen, and within the age of ſeventy years, ought to be 
. 7 ended, and brought before the magiſtrates of burrows, when 
the fett.. found within their privileges, and before the juſtices of peace, or 
ment of poor judges ordinary, when found begging in the country, and ſubjected 
— "_Y to a trial within ſix days, and, upon conviction, to be ſcourged, and 
by the Scots burnt thro” the ear with a hot iron; and ſixty days being elapſed at- 
ſtatutes, ter ſuch puniſhment, if they be found begging, oe ought to be ap- 
prehended anew, and a capital puniſhment inflicted on them. The. p. 1559. 
perſons who ſhall be taken to be rogues, vagabonds and ſturdy beg- © 74. 
gars, are particularly deſcribed in the ſtatute, and are in many parti- 
culars the ſame as in the Britiſh act, which muſt be the rule, in rela- 
tion to ſuch perſons as fall under that character at preſent, as likewiſe 
with reſpe& to the puniſhment to be inflicted on ſuch perſons ; but 
as to the legal ſettlement in a pariſh, to which ſuch perſons or poor 
peop'e are to be ſent, in order to be corrected or maintained, it muſt 
taken from our Scots acts, and by the lateſt of theſe, the parties 
reſidence in a pariſh the laſt three years is the rule“: and accordingly p. 1652. 
it was found by the lords, in the caſe of maintenance of a poor per- . 18. 


on, that ſuch pariſh was bound to ſupport him. © June g. 


| 1745. town 
IT is ordained by the foreſaid Britiſh ſtatute, that the pariſh to f Pune. 
which vagrants ſhall be conveyed, in manner thereby dire&ed, muſt 
employ them in work, or place them in ſome work-houſe or alms- 
houſe; and if they are thereafter found begging without the pariſh, 
they are to be ſent back upon the expence of the foreſaid pariſh: and 
if ſuch perſons ſhall again be found wandering and begging, they may - 
be adjudged incorrigible rogues. As likewiſe ſuch perſons may, by the 
Juſtice or juſtices of peace before whom they are brought, be com- 
mitted to the power of him who procured them to be apprehended, 
as his apprentices or ſervants, for the ſpace of ſeven years; or, in caſe 
| of. 


e Ann. 819. 


P. 1558. 
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of his refufal, to any other perſon'willing to receive them, who ma 


employ them in any part of Britain, or the plantations, or in any Bri 
tiſh factories abroad. OT 1 1 FER at: bz 1 


THis ſtatute may be thought only to regard England, becauſe, 
in ſome particulars, it plainly concerns only gland; but for that 
reaſon it muſt extend to Scotland, where 'tis not Iii 
and the preamble plainly ſhews, that it was intended for the whole 
united kingdom. And the act of the 12th queen Anne, to the like 

which is not repealed, and therefore takes place ſo far as 
conſiſtent with this later ſtatute, plainly mentions, in divers parts of 
it, this realm, without limitation or reſtriction, and conſequently muſt 
reach over all Britain. belle e ee, r 


Poon people, that are not able to work, have a title to maintenance 
in the place of their nativity or ſettlement ; nor muſt the misfortune 
of their condition ſubject them to any puniſhment in houſes of cor- 
rection, or otherwiſe; but ſuch as are able ought to be put to work. 
Each pariſh is bound to maintain their own 
le&ions at the church, or, if theſe are not ſufficient, by rating them- 
ſelves. Thoſe poor people ought to have badges, that they may be 
known to be licenſed”, and * not to beg without their own pariſh, 


Poons houſes, called Maiſons Dieu, in our old ſtatutes b, ought to 
be erected in every pariſh, for ſupporting the poor, in bed, board and 
cloathing: ſuch are already eſtabliſhed in Edinbur 


to very good purpoſe, with the aſſiſtance of charitable contributions; 


ample; and that they who reſide, or have intereſt in their bounds, 
will contribute, according to their reſpective abilities, towards ſuch 
pious undertakings, that the ſcandal of begging poor, which is a re- 
proach to a civilized country, may be prevented. 


imited to England 3 4 


: , either by the col- 


gh and Glaſgow, 


and tis hoped other towns and pariſhes will follow their laudable ex- 


60. Poor peo- 
ple, how to be 


Tux foreſaid diviſion of perſons chiefly concerns natives, or na- 


tural born ſubjects, Who are thoſe that are born within the king's 
legiance or dominions; and the children of ſuch, tho' born abroad: 
but aliens may likewiſe be ſubjects; they are ſuch as are born abroad 
under another prince or ſtate, and ſet up their reſidence in this coun- 
try, and are termed „rangers or foreigners. 


FRENCHMEN enjoycd of old divers get in this country, as 
Sgotſmen did in France, in purſuance of the ancient confederaey be- 
twixt Charles the Great and our king Achaius © But it would ſeem 
that the treaty had not been duly obſerved on the part of France, 
with reſpe& to our countrymen trafficking there; and therefore our 
parliament appointed a commiſſion to' examine into the cafe, and'to 
reduce matters into the terms of the old alliance“: and upon the mar- 
riage of our queen Mary to the dauphine, afterwards Henry II. of 


France, all the people of Scotland were naturalized in France, and, 


in recompence, thole of France had the ſame privilege in Scotland e, 
which mutual naturalization continued even after our king James's 


a N ſucceſſion to the crown of England f; but, I conceive, it behoved to 
on the ſai 


ceaſe by the union of the two kingdoms, as inconſiſtent there with. 


2 By 


61. The old 


alliance be- 


tween Scot- 
land and 
France, and 
mutual natu- 
ralization, 
ſtill ſubſiſted 
after the uni- 
on of the two 
crowns of 
Scotland and 
England, but 
does not 
comport with 
the union of 
the two king- 


doms. 


0 
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62. The ſtate By the law of England, and moſt nations, foreigners cannot ac- 


of aliens and 
foreigners, as 
to civil rights 
with us. 


giance; but, as to 


63. The diſ- 
ability of a- 
liens remov- 
ed hy letters 
of denizati- 
on; or an 
act of parlia- 
ment natura- 
lizing them. 
The differ- 
ence betwixt 
a denizon - 


and a perſon 
naturalized. 


64. Can a fo- 
reigner ſuc- 
ceed with us 
in lands, 


continues. 


quire lands or heritage, or tranſmit them to others, or maintain ſuits 
relating thereto, or inherit ſuch rights devolving by deſcent. This 
regulation proceeds from political conſiderations, that ſtrangers or fo- 
r may not have too great concern in a nation, to which they 
are under no obligation, nor bound by any conſtant or certain alle- 
perſonal actions, foreigners can ſue or defend in 
them, ſuch being incident to the mutual commerce and correſpon- 
dence of nations: but aliens, who — to countries at war with 
our nation, cannot be parties, even in perſonal actions, while the war 


Tuis diſability is removed, either by letters of denization from 
the king, whereby foreigners are enfranchized, or by an act of pe 
liament naturalizing them. The difference betwixt thoſe in England 


is, that a denizon cannot inherit lands by deſcent, tho' he may pur- 
| chaſe ſuch, or tranſmit them to his heir, thereafter procreate of his 


body; but one naturalized is in every reſpe& equal to a natural born 
ſubject; only ſuch cannot be of the privy council, or members of par- 
liament, or enjoy any office civil or military, or grant of lands from 
the crown, unleſs they were naturalized before the acceſſion of kin 
George I. to the crown *. This diſtinction between a denizon, an 
a erin naturalized, does not ſeem to have been in uſe with us be- 
fore the union, becauſe we have nothing of it in our law-books ; but, 
at the ſame time, it appears from our records, that many aliens from 
time to time were naturalized by our kings, ſo that they had power 
of conferring naturalization, which is more than creating a denizon: 
and 'tis evident, that a foreigner could not tranſmit his lands or heri- 


tage by ſucceſſion, one of the heads of the brieve for ſerving heir 


being, that the anceſtor died at the faith and peace of the king, which 
cannot agree to a foreigner, or one who was not under faith and al- 
legiance to our ſovereign. 


In ſtrict law, a foreigner cannot ſucceed to lands or heritage in 
Scotland, becauſe one cannot be a liege vaſſal to two ſovereign over- 
lords *; and all lands are holden either immediately or mediately, in 


the laſt reſult, of the crown. Tho': ſuch objection had never 


65, How far 
our old law, 
naturalizing 
foreign 
tradeſmen 
and foreign 


328 ; 


s received 
alteration by 
the union. 


made in Craig's time, nor perhaps before ©, yet it would ſeem that tis 
ood in law, for otherwiſe there had been no neceſſity for the ſpecial 
tutes naturalizing foreigners on certain accounts, which we find 
has been done on various occaſions: and now, after long and learn- 
ed hearings in preſence, the objection was unanimouſly ſuſtained, and 
an alien und not intitled to — to lands in Scotland 4. 


We had an act of parliament © naturalizing foreign tradeſmen, for 
encouraging our manufactures; and another act naturalizing all fo- 
reign proteſtants who ſettle their reſidence in this kingdom, and 
were found by the privy council qualified in terms of the ſtatute f. 


By a late Britiſh ſtatute, all foreign proteſtants, that qualified to the 
government, were naturalized ?; but this was found by experience to 
tend to the diſcouragement of the natural born ſubjects, and to the 
detriment of the wealth and trade of this kingdom, and therefore was 

re- 


1 Geo. 1, - 
C. 3. 
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10 Anne, 
e. 4. 


d , Geo. II. 
C. 21. 


N except In ſo far as concerned the children of natural born 
ſubjects, born out of the legiance of the king, who are ſtill to be 
deemed natural born ſubjects. This is intended not only of the fa- 
ther, but likewiſe of the mother of ſuch children; ſo that, if either. 
of the parents was Britiſh, the children are deemed as natural born 
ſubje&s of Britain, tho they happened to be born in foreign parts. 
It does not extend to fuch children, whoſe father, at the time of the 
birth, ſtood attainted of high treaſon, or was liable to the penalties 
of treaſon or felony, in —— of their return without licence from his 
majeſty b. It may ſeem, that, notwithſtanding this laſt mentioned 
ſtatute, foreign proteſtants may ſucceed here in heritage, and enjoy 
the other privileges of natural born ſubjects, in terms of our old ſta- 


_ tute above recited, provided that, * a petition to his majeſty's pri- 


© Art. 18. 


L. 15. ff. de 
condit. inſtit. 


1. A ſummary | 


account of Papi- 
nian, who fat as 
juſticiaratYork, 


vy council, they be found qualified according to the faid act, which 
is declared a ſufficient naturalization to all intents and purpoſes: but 
ſince one cannot be naturalized, ſo as to enjoy that privilege in this 
country, without having the ſame in South Britain, I conceive this 
matter is to -be regulated by the Britiſh ſtatutes above mentioned, 
which ſpecially concern the naturalization of forcign proteſtants over 
all Britain; and that therefore the aforeſaid Scots act of parliament 
ceaſed by the union, and that the other Scots ſtatute, in relation to 
trade, became void by the article of the union ©, which declares, that 


all regulations of trade ſhall be the ſame here as in England. 


Tux diſtinction of perſons in the civil law, moſt taken notice of, 
is, that whereby all are cither free, or bond men, otherwiſe called 
ſlaves. Liberty, which conſtitutes free men, is the natural power 
which men have over their own perſons and actions “. p 

Bur this natural liberty does not give one power over his own life, 
or members of his body *, for ſtill it is under the controul of the laws 


of God and nature, whereby ſelf- preſervation is not only a privilege, 


but an indiſpenſible duty. And, for the ſame reaſon, the ſubjection 
of a wite to her husband, and children to their parents, by the or- 
der of nature, is no impeachment to their freedom; and to reſtrain 
and confine a furious perſon from doing himſelf or others about him 
harm, is no violation of his liberty, but an office of humanity to- 
wards him, and of common expediency for the ſafety of others. 


AFTER inſtitution of civil government, mens liberty was ſo far 
abated, that they became ſubje&t to the laws of the country from 
which they received protection, as they originally were to the laws of 
nature: hence, what is againſt the laws, natural, divine or civil, is 
ſaid to be out of our power, and impoſlible ; according to the excel- 
lent maxim of the great Roman lawier Papinian, Qye fafa ledunt 


pietatem, exiſtimationem, verecundiam noſtram, et (ut generaliter dix- 


erim) contra bonos mores fiunt, nec facere nos poſſe credendum eſt *, A 
memorable inſtance of which he gave in himſelf “. 


Ou 


* The celebrated Papinian was the chief was ſo great, that where the lawiers were 
of the Roman lawiers, from whoſe — divided in their opinions, his was to be fol- 
the great work of the PandeCts was compil- lowed by the judges in their deciſions, by an 


ed by the emperor Juſtinian: his authority expreſs conſtitution of the emperor (a). He 
| | Was, 


(4) L. 1. cod. Theod, de reſp. prud, 


67. Liberty 
gives none 
wer over 
is body, to 
kill or maim 
himſelf, nor 
frees the wife 
from ſubjec- 
tion to the 
husband, or 
children to 
their parents, 


68. Liberty, 
abated by 


ſubj ection to 
civil govern- 
ment; by our 
entering into 
contracts; or 
committing 
of cximes. 


69. Unlawful 
reſtraint a vi- 
olation of 

one's liberty; 
how under- 

ſtood before 
the act 1701. 


70. How our 
liberty is ſe- 
cured by that 
act, 
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- Ov liberty is further diminiſtied by our entering into contracts, 
engagements and obligations, for thereby we become bound in mat- 
ters wherein we wete otherwiſe free: By committing of crimes like- 
wiſe one ſubjects his perſon, liberty and eſtate to the pains and pu- 
niſhments which are declared by law — — to the criminal 
facts of which he is guilty ; therefore impriſonment, in execution for 
debt, or for crimes, is juſt and lawful, notwithſtariding our natural 
liberty; for liberty being à right in our power, it may be diminiſh- 
ed, or quite extinguiſhed by our own deeds. ame 


Bor unlawful reſtraint is a violation of the liberty of our perſons, 
and conſtraint an impoſition upon the li of our actions. Re- 
ſtraint is, when we afe hindere ane or confinement of our per- 
ſons, to go where we pleaſe. It is unlawful, when done by private 
perſons without authority, or by magiſtrates contrary to due courſe 
of law: unlawful reſtraint or wrongous impriſonment was punifhable 
with us, according to the circumſtances of the caſe, only from the 
principles of equity, before the excellent ſtatute for preventing 
wrongous impriſonment . oh 3 | 


By this act the liberty of our perſons is ſecured againſt arbitrary 
incarceration, on pretence of — 4 therefore all knfonners mull 
ſign their information, and the warrant of committment muſt proceed 
upon ſuch information, and expreſs the particular crime for which it 
is awarded, and whereof a double muſt be given t6 the perſon arreſt- 
ed, before impriſonment, by the executor of it. If theſe precauti- 
ons are not obſerved, the judge, executor, and keeper of the priſon, 


are reſpectively declared guilty of wfongous impriſonment: and to 


| was, for his great abillties, raiſell by the 


prevent vexatious delays of trial, or unneceſſary detention in priſon, 


the act declares all crimes not capital bailable ; and that upon the 


priſoner's application to the lords of juſticiary, or other judge com- 
petent, to be admitted to bail, they fhall ſummarily cognoſce whe- 
ther it is bailable or not; and, if found bailable, muſt, within twenty 
four hours after preſenting ſuch petition, modify the ſum for which bail 

13 ſhall 
torily, ſaying, with great firmneſs, That it 
was not ſo eaſy a matter to juſtiſy parricide, 


emperor Severus to the ſtation of advecatus 


ici or advocate general, and thereafter to 


the high office of prefetus pretorio (a), a- 


| et whoſe judgment there lay no appeal. 


ied that emperor in his expe- 
ritain, and fat adminiſtring ju- 


E accom 
dition to 


. Rice in York (b): and the emperor dying 


- there, Papinian returned to the city of 


Rome with Caracalla and Geta, the two 
ſucceeding emperors, whom Severus their 


father appointed his ſucceſſors jointly in the 
empire. n 


2. He became a 
victim tojuſtice, 
for refuſing to o- 
bey an unjuſt 

command of the 
emp, Caracalla, 


This great judge and lawier was in high 
eſteem at firſt with both emperors : but Ca- 
racalla, a wicked prince, having treache- 
rouſly killed his brother and colleague Geta, 
commanded Papinian to form a defence of 
the murder in the ſenate, by laying the 
blame upon the deceaſt, as if he had been 
in a plot againſt the emperor Caracalla to 


kill him, which Papinian refuſed peremp- . 


(5) Duck. de auct. jur. civ. 1 2, c. 10. 


(a) L. 48. ff. de reb. cred, 
(4) Philip. iv. 8, 9. 


as to commit itz and that it was a ſecond 
parricide to defame an innocent perſon, af- 
ter taking away his life. The tyrant, pro- 
voked by this anſwer, forthwith ordered 
the head of this great and good man to be 
ſtruck off. | 

his eminent judge and lawier, whoſe 
love for juſtice was equal to his knowledge 
of it, became thus a victim to that vir- 
tue. St. Jerom therefore, not without juſt 
grounds, compared this Gentile lawier, on 
account of his conſtancy in the paths of 
virtue, to the great apoſtle of the Gen- 


tiles (e). And indeed the maxim of Papi- 


nian above related, and which he ſealed 
with his blood, is of the ſame import and 
extent with the excellent rule preſcribed by 
St. Paul to all Chriſtians, for the direction 
of their moral conduct (4). 


(c) Bertr, de juriſperitis. In Papin. p. 19. 


p. 1701. 


6 & 


3. He was com- 


pared by St. ſe- 
rom to the a- 


poſtle Paul. 


. 
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ſhall be granted, 


not exceeding the reſpective Sums after mentioned, 
viz. 6000 merks for a nobleman, 3000 merks for a landed gentle- 
man, 1000 merks for any other gentleman or burgeſs, and 300 merks 
for any other perſon : but by a late Britiſh ſtatute theſe ſums may be 
doubled . The bail extends to the priſoner's compeariny, and anſwer- 
ing to any libel that ſhall be brought againſt him for the crime where- 
with he is charged, at any time within fix months; and, upon offer 
of ſuch bail, the criminal judge ſhall forthwith order his liberation, 
under the pain of wrongous imprifonment. Where the crime is not 
bailable, of bail cannot be found, the act provides, that the priſoner 
may apply for letters of intimation to the criminal judge; who, with- 
in twenty four hours after ſuch petition is preſented, ſhall grant pre- 
cept or watrant for intimating to the king's advocate, or other per- 


ſon concerned, to fix a diet for the trial, within ſixty days after inti- 


mation, with certification, that otherwiſe the priſoner ſhall immedi- 
ately thereafter be ſet at liberty: accordingly, inſtruments being taken 
on the lapſe of the time, and no proſecution intented, the judge muſt, 
under the foreſaid penalty, grant letters of liberation within twenty 
four hours after he is required; as likewiſe, in caſe the trial is inſiſt- 
cd in, and not finiſhed in forty days thereafter. 


Tux priſoner being ſet at liberty, in manner foreſaid, cannot a- 
gain be incarcerated for the ſame crime, unleſs new criminal letters be 
executed againſt him, before the juſticiary, at the lord advocate's in- 
ſtance, rs muſt be proſecuted to a final iſſue, within forty days after 
his commitment thereon ; otherwiſe the diet is to be ſimply deſerted, 
and the priſoner in that caſe is declared for ever free Henk all que- 
ſtions or proceſs for that crime or offence: there is in all theſe caſes 
an exception, where the delay is upon application, or at the deſire of 
the priſoner. In treaſon, application cannot be made for letters of 
intimation till forty days elapſe after the impriſonment, the import- 
ance of the caſe requiring that circumſpection. 


Tuls part of the ſtatute, touching letters of intimation and finiſh- 
ing trial in forty days, cannot concern impriſonments for forgery of 
writings, where trials for that crime are, in the firſt inſtance, carried 
on before the court of ſeſſion; for the forms before them will not 
admit ſuch ſummary procedure, and the act only takes place when 
the trial is to be before criminal judges by an inqueſt. 


ON E ſet at liberty, by running letters of intimation, was found not 
intitled to his expences or damages from the informer, on whoſe de- 
lation he was impriſoned . This ſeems hard, for the information 
may be preſumed groundleſs, or even malicious, where the proſecu- 
tion is not carried on; but it depends upon the circumſtances, whe- 
ther there was a probable ground for the information or not, 


THis act only concerns impriſonment in order to trial for crimes, 
or other confinements not conſented to by the party; but does not 
extend to perſonal diligence for debts, nor to impriſonments upon 
ſentences, nor to impriſonments by the juſtices of the peace, till ſe- 
curity is found for good behaviour, or by magiſtrates or judges for 
indignities done to themſelves: nor have coaliers and ſalters, vaga- 


bonds 


R 


71. To what 
confinement 
does that ſta- 
tute extend. 


72. Is one, ſet 
at liberty by 
running let- 
ters of inti- 
mation, in- 
titled to his 
expences 
from the in- 
former. 


73. Caſes to 
which the 

ſtatute does 
not extend. 


74. The pains 
of wrongous 
impriſon- 
ment, and un- 
lawful deten- 
tion, 


ment, beyond eight days from the commitment, and all tran 


or other perſon guilty, is liable, beſide the foreſaid 


75. Unlaw- 

ful impriſon- 
ment, not fall- 
ing under the 
ſtatute, how 


| redreſled, 


76. Con- 
ſtraint what, 
and how pu- 
niſhable. 


77. Bondage 


or ſlavery, 
how far a- 


gainſt the law 
of nature, 


4000 J. 
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bonds and maſterful the benefit of this act. It is lawful to 
impriſon perſons ſummarly for riots, or thoſe found acting in tu- 


mults, or for drunkenneſs, Sabbath-breaking, uncleanneſs or thiev- 
ing; but ſuch have the privilege to apply for liberation upon bail, or 


running letters of intimation, as above, 


Tux penalty of wrongous impriſonment is 6000 /. for a nobleman, 

he a landed gentleman, 2000 /. for any other gentleman or 
burgeſs, and for every other perſon 400 J. - Proceſs is competent for 
the penalties, to the party aggrieved, before the court of ſeſſion, and 
which is not to be modified: the action preſcribes, if not commenced 
within three. years; and when begun, if not inſiſted in yearly, the 
judges found guilty of wrongous impriſonment forfeit their office, 
and are incapable of all publick truſt. By this a& all cloſe impriſon- 
rting 
people out of the kingdom without their own conſent before a judge, 
or by legal ſentence, is prohibited, under the foreſaid pains. In the 
caſe of unlawful detention, after expiry of the foreſaid days, the judge, 
pains, in an hun- 
dred pounds for each day's detaining a nobleman, 100 merks the 
landed gentleman or burgeſs, and 10 merks any other perſon. 


WHERE injury is committed by impriſonments not falling within 
the ſtatute, it may be puniſhed, as oppreſlion, either criminally before 
the proper court; or redreſſed civilly, by an action of oppreſſion and 
damages before the lords of ſeſſion, at the ſuit of the party grieved; and 
if the fact is attrocious, the damage may exceed the foreſaid penalties. 

CONSTRAINT is an impoſition upon the liberty of actions; (as al- 
ready faid) by it one is forced to & what otherwiſe he would not, 
and is termed extortion. It may not only be —_ redreſſed, of 
which afterwards , but likewiſe, in caſe of attrociouſneſs of the fact, 
puniſhed criminally as oppreſſion, LEI 


By theſe acts of violence the exerciſe of liberty is only impaired, 
but by bondage or ſlavery liberty is quite aboliſhed in a legal ſenſe ; 
tho', in a moral conſideration, the liberty of the mind ſtill remains 
inviolable. Bondage or ſlavery is that ſtate, whereby one is ſubjected 
to the power and dominion of another d. The civil law treats at large 
of matters relating to ſlavery. Variety of 2 occurred with the 
Romans, concerning the contracts and delinquencies of ſlaves, who 
were a valuable part of their effects or eſtates: moſt affairs and ne- 
gotiations were tranſacted with them by intervention of ſlaves, of 


whom were artificers of all ſorts, and men expert in all kind of buſi- 


neſs. I ſhall not ſpend much time on the ſubjeR, it not being of very 
great uſe with us; but ſhall, in few words, deſcribe the nature and 
origin of ſlavery, and how far it takes place in our law. 


SLAVERY was introduced by the law and cuſtoms of nations ©, 
It is indeed contrary to the ſtate of nature, by which all men were 
equal and free; but is not repugnant to the law of nature, which does 
not command men to remain in their native freedom, nor forbid the 
preſerving perſons, atthe expence of their liberty, whom it was lawful 

to 
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to kill. Now this was the cafe of captives in a lawful war, and of 


thoſe upon whom deprivation of liberty was inflited, as a puniſh- 


ment for their crimes *. 


Tax parents being ſlaves, the children behoved to be of the ſame 


condition. To this purpoſe, the ſtate of the mother, and not of the 
father, is regarded : partus ſequitur ventrem, is a maxim in the que- 
ſtion, whether one is a bond man or free? But, in favour of liber- 
ty, tis ſufficient that the mother was free when the child was be- 
gotten, or any time after conception, till the birth, to intitle the iſſue 
to freedom. Among flaves there was no marriage, but only con- 
tubernium or natural cohabitation, and therefore the mother who is 
always certain was conſidered, and the ifſue adjudged to the owner 


of her, and not of the father; and for the fame reaſon, among my 


free perſons, the children procreate in lawful marriage regularly fol- 
low the degree and dignity of the father, becauſe of the pre-emi- 
nence of the ſex, and that the law deems him certain in ſuch caſe. 


 SLAVEs were incapable of property, and all other civil rights © 
but frequently there was committed to their adminiſtration hh 0 
their maſter's effects, termed peculium ; to the extent of this the ma- 
ſter was liable to his ſlave's contracts, in relation thereto, but no fur- 
ther, unleſs fo far as he gave command, or was profited thereby *, 
As to the delicts or private crimes of. ſlaves, the lord was bound to 
indemnify perſons thereby aggrieved, and was anſwerable for the pe- 
nalties, as if free perſons had « committed the offence ; otherwiſe he 
behoved noxe dedere, i. e. make an abandon of the ſlave, in fatisfac- 
tion to the perſon injured . In publick crimes, or thoſe of an 
attrocious nature, that ſubject the offenders to corporal pains, 
ſlaves were for the moſt part puniſhable with greater ſeverity than 
free perſons, becauſe the | 
reſtrained or reclaimed: and ſome kinds of puniſhments were peculiar 
to ſlaves, and could not be inflicted on free perſons, as being diſ- 
graceful and ignominious to thoſe in a ſtate of freedom, as ſcourg- 
ing, Sc. The lord's authority over his ſlaves was atsfirſt abſolute 
and arbitrary, and thereafter moderate : thus it was made capital for 
one to kill his ſlaves without juſt cauſe; and relief was likewiſe grant- 
ed to them againſt the cruelty of their maſters, who, upon complaint 
in ſuch caſe, might have been compelled to ſell them on reaſonable 
terms, it being the intereſt of the publick that one do not ahuſe even 
his own property, intereſt reipublice nequis re ſua male utatur s; but, 
in all other reſpects, one's property in his ſlaves, and power of diſpoſal 
of them, was as unlimited as of his other effects: and this is the con- 
dition of the Negro ſlaves, at this day, in the plantations. 


ONE may manumit his ſlaves, or ſet them at liberty, when he plea- 
ſes. The flave by manumiſſion becomes a freed-man or libertine, 
and the lord his patron: the freed-man owes honour and * 
neſs to his patron; wherein if he fails, he may be recalled into flave 
for ingratitude b. The freed-men became frequently the greateſt fa- 
vourites of their patrons; and no doubt the grant of freedom was in- 
eſtimable, and behoved to proceed from a good-liking to the ſlave, who 
is thus exceedingly favoured ; and for this reaſon, and as a kind of 


recom- 


aw preſumed they would not fo eaſily be 
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recompence, the patron was intitled to a ſhare in the ſucceſſion” of 
the freed-man dying without iſſue, of which he could not be de- 
rauded . : * 4 | | 


SLAVERY, in a proper ſenſe, does not take place with us, tho it 
was anciently our law; it has been long ſince in a manner baniſhed 
Chriſtendom, as inconſiſtent with Chriſtian liberty ; but this opini- 
on has no ſupport from the apoſtolical doctrine ; and, if it had pre- 
vailed in the primitive times, 'tis probable the Roman empire would 
never have embraced Chriſtianity; for it had in a great meaſure been 
a forfeiture of men of any ſubſtance in thoſe days, by withdrawing 
from them their property in their ſlaves. 


THERE are divers regulations in our old law books touching ſlaves; 
thus, in caſe of a great injury done by the lord to his ſlave, he was intitled 
to his freedom; and if, when the ſlave was criminally accuſed, the maſ- 
ter did not defend him, the ſlave, in caſe of an acquital, was ſet free 9. 
One might at pleaſure manumit his ſlave, ſo far as concerned his own 
intereſt ; but, in order to his being a free liege to all intents, the king's 
licence behoved to be obtained to his manumiſſion, without which 
he could not be a jury man, .&c.* If one claiming liberty was ad- 
judged to bondage, his lord took him away by 
{lavery ; hence it is juſtly taken, as the higheſt affront, to uſe one 


in that manner, 


CHRISTIAN princes ſtill practice ſlavery on Turkiſh and other 


infidel and pagan captives, by way of reprizal, that they may have 
ſlaves to give in exchange for Chriſtians, under captivity with theſe 
princes, who ſometimes uſe them moſt civilly. | 


Tux ſtate of coaliers and alters, by our law and cuſtom, reſem- 
bles, in ſome reſpect, that of ſlaves; the right to them is bought and 
fold, and, by expreſs ſtatute, they are reſtrained from leaving their 
maſters ; fa | if they receive fore-wages, and notwithſtanding deſert, 
and hire themſelves to others, they are puniſhable as thieves f, af- 
ter the example of fugitive ſlaves among the Romans s. If they 
leave their maſter without a teſtimonial from him ſignifying his con- 
ſent, or an atteſtation of a ſufficient cauſe of departure, in preſence 
of a baillie, or other judge ordinary, the former maſter may 1 
and reclaim them within year and day; and if the entertainer of them 


do not deliver them back within 24 hours of their being challenged, 


he is liable in 100 J. for each ſervant, and each time the ſervant ſhall 
be challenged and not delivered back to his maſter ® ; ſuch requiſiti- 
on of the ſervant may be at the coal-hill of the coalliery whereat he 
is working i; but if the former maſter does not challenge his ſervant 
within the time limited, he loſes his intereſt in him. 


THe coaliers are not at liberty by the coal-work's *_ given up, 
for the maſter may require them thereafter as occaſion offers, unleſs 


they have been year and day with another maſter, or diſmiſſed with 
a teſtimonial allowing them their freedom, or to enter with another &; 
and of old, when ſlavery was in uſc with us, if a bond- man remain 


ed 


the noſe in token of his 0 
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ed year and day openly out of ſervice, without challenge from his ma- 


ſter, was intitled to his freedom *. 


THERE is this material difference betwixt ſuch ſervants and ſlaves, 


that they acquire to themſelves, whereas ſlaves are incapable of pro- 


| hey except as to 
the foreſaid reſtraint impoſed on them on account of theſe benefici- 


al works, they are in every reſpect free perſons. They are like the 
coloni adſcriptitis among the Romans, and homines proprii in Germa- 
ny and elſewhere, who are adſtricted to their reſpective farms, and 
paſs therewith to ſingular ſucceſſors . 


CoALIERS and falters are commanded to work all the ſix work 
days of the week through the year, (except the time of Chriſtmas) 
under the pain of twenty-pence for each day's forbearance, beſides 
the maſter's damage and corporal puniſhment*®. Coal and ſalt-maſ- 
ters may apprehend and put to labour all rogues and vagabonds, for 
which end they have expreſs authority granted them by the ſtatute . 


The ſtatute concerning coaliers is extended to watermen, vindſ- 


men and gateſmen, theſe being as neceſſary to the coaliaries as coal- 


hewers and bearers f. 


I HAve already obſerved the general condition of ſervants, which 


is quite different from that of ſlaves, they being free perſons that hi 

char ſervice for their own benefit; 1 . moral te =—_ 
ties are the ſame as betwixt a maſter and his „and are plain from 
the divine law; therefore our Engli Saas! won in the paſlages of 
ſcripture which concern theſe duties, have not without reaſon render- 
ed the word ſervant, which in the original ſignifies fave. 


We diſcountenance flavery ſo much, that, even by pactio 
cannot become bound to ſerve another for life, or 9 Ew 
years, as ſavouring of it, and againſt natural liberty 8. 


Tux ſtate of vaſſals ariſes from the feudal dependence of the vaſ- 


fal upon the ſuperior, in relation to lands holden of him: this does 


not affect the perſon of the vaſfal, but only fo far as concerns the 
holding, and therefore, in every other reſpect, the vaſſal is, and al- 
ways was a free n, independent of the ſuperior. The ſuperior 
is bound to maintain the vaſſal in the property, as the vaſſal is oblig- 
ed to acknowledge him in the ſuperiority of the lands; theſe recipro- 
cal duties are expreſt with us, in our old law books, ſometimes b 

maintenance incumbent on the ſuperior, and manrent due by the al 


+ fal to him b. 


MANRENT is fo termed, as importing the rent or reddendo preſt- 


able by the man or vaſſal to the lord or ſuperior; for a vaſſal is fre- 
ly called homo by the feudiſts, and his acknowled 


rior homintum or homage, as the ſuperior is termed dominus, lord, 


and his right domimum: this reddends varies according to the diverſi- 


of hol. "gs ; in ward fees it was military fervice (as is above ob- 
firved) ; in feu _ a yearly penſion ; in blench holdings an eluſor 
— required; and, in burgage hol 


ings, 


83. The ſtate 
of ſervants ; 
may one hire 
himſelf for 


84. The ſtate 
of vaſſals ; 
how far de- 
pend they u- 
pon their ſu- 
periors, and 
what is main; 
tenance and 
— = a 
ro en oe 
- — old 
law books. 


ent of the 


. 
— - 


85. What was 
the contract 

of manrent of 
old; now diſ- 


h 
hr 


86. Black 
mail, of old 
accuſtomed 
on the bord- 
ers upon both 
ſides ; but 
long ſince 
diſcharged, 
under ſevere 

nalties, 

th in Scot- 
land and 


England. 


87. The diſ- 
tinction of 
perſons into 
civil and mi- 
litary; ſoldi- 
ers, who. 


88. Soldiers 
favoured a- 
mong the 
Romans as to 
their teſta- 
ments; does 
that hold 
with us. 


magiſtrate, is indemnified . 


70 An Inſtitute of the Laws of ScoTLAND., Book I. 


jngs, watching and warding within the burgh. I ſhall ſpeak fully of 
ſuperiority and its caſualties in the proper place.. ITT SIS 


Tu contract of manrent, of vid in uſe wich us, had Its rife pro- 


bably from the foreſaid feudal dependence, but it came at laſt to be 
practiſed without relation thereto: by this one became bound to pay 
2 rent or yearly penſion to another for protection of himſelf, his fa- 
mily and goods, from the violence and depredations of others; he 
that received the penſion was termed the maintainer, and according- 
ly gave his bond of maintenance and protection to the other, who 
granted to him a bond of manrent. "Theſe defenſive alliances, as I 
may call them, among ſubjects, became juſtly ſuſpected by the govern- 
ment, and therefore were long ago aboliſhed by expreſs ſtatute *, 
and the givers and takers of ſuch bonds are declared puniſhable ; how- 
ever they did not, when in vigour, impoſe any dependence of the one 
upon the other, further than concerned the foreſaid protection, be- 
ing only contracts of aſſociation for mutual defence, when violence 
and rapine prevailed over law and juſtice. | 


Nor unlike this was the cuſtom of perſons near the borders giving 
black mail to the heads or chieftans of robbers and ſpoliators, 
to ſecure them againſt all dangers, who, in ſuch cafe, were faid to fit 
under their aſſurance; and thereupon they ſuffered the receivers of the 
black mail and their followers to rob and opprels all others : this uſage, 
as drawing after it a train of miſchiefs, was diſcharged by our laws, 
under the pain of death ©; and the like cuſtom of black mail obtain- 
ed in England alſo, in the counties on that fide adjoining to the bor- 
ders, and was likewiſe prohibited by ſtatute under ſevere penalties “. 


ANOTHER diſtinction of perſons, not to be neglected, is, that 
whereby they are either civil or military: the firſt comprehends all 
who are not ſoldiers ; the ſecond ſoldiers, or thoſe that ſerve in the 
army, whether officers or common ſoldiers, liſted or regular forces, 
excluſive of the militia. - All the king's ſubjects are bound to ſerve his 
majeſty and ſupport his government in their ſeveral capacities, callings 
and employments ; and therefore it is juſtly declared, that any of his 
majeſty's ſubjects who inliſt themſelves, and ſuch as rang them to 
be inliſted in a foreign ſervice, without the king's licence, ſhall be 


found guilty of felony, and incur the pain of death; but one in- 


veigled to inliſt himſelf, making a diſcovery, within three days there- 
after, of the perſon who inliſted him, to a juſtice of peace or other 


P 


In ſeveral inſtances, ſoldiers are favoured with privileges in reſpect 
of their being accuſtomed more to the law of arms than that of the 
ordinary courts of juſtice; but then the government of a military bo- 
dy is more ſtrict as to military crimes, in order that exact diſcipline 
may be preſerved, a relaxation whereot might tend to the ruin of the 
body clk Thus, among the Romans, ſoldiers in actual military 
ſervice might make their latter wills without being tyed to the ordi- 
nary ſolemnities, all that was required being a proof that it was tru- 
ly their will?; but in garriſons, winter quarters, or other circum- 
| | ſtances, 
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were bound to obſerve'the ordinary forms. 


Tuis being in effect the law of nations, it may be thought ſuch 
wills may be ſuſtained with us, being always limited to moveables, 
and to ſuch part of them as, by our law, are the ſubject of teſta- 
ments. In England, where they are moſt tenacious of their ſtatute 
and common laws, they exeem ſoldiers, in actual military ſervice, 
from the ordinary formalities in their teſtaments ; but that privilege 
is introduced with them by a c dag ſtatute *, and we having none 
ſuch, it muſt be on the 6 of the civil law, if the like ſhall 
take place with us, whereof I know no precedent. 


FuRTHER, ſoldiers notes, or orders concerning their pay, are not 


ſubject to the ordinary ſolemnities of writings, requiſite by the ſtatute 


16815, becauſe that act only eſtabliſhed the ſolemnities of ſuch deeds 
to which at the time they were commonly adhibited, but does not ex- 
tend to other writings where they were not uſual before; as is plain 
in bills of exchange, and other inſtances, 


WuxN a regiment or company is disbanded, the officers are in- 
titled to half-pay, but no perſon ſhall have right to it who was under 
ſixteen years of age when the regiment, troop or company, in 
which he ſerved, was reduced, or that did not actually ſerve therein, 
or that has any other employment or place of truſt under his maje- 
ſty, or that, having been chaplain to a garriſon or regiment, hath any 
eccleſiaſtical 25778 2. in Britain or Ireland ©, 


As to military government, the articles of war are the rules of 
judging. 'The king may form and eſtabliſh ſuch articles for the bet- 
ter government of the "np and conſtitute courts martial for bring- 
ing offenders to juſtice ; by theſe, in time of war, mutiny and deſer- 
tion are always puniſhable by death : but, in times of peace, courts 
martial cannot regularly forejudge any perſon of his life or member. 
But by temporary ſtatutes, renewed from time to time, for the better 
3 of the ſtanding army, particularly the mutiny act 9, the 

ing is enabled to grant commiſſions to hold courts martial ; with 


power to infli the ſentence of death upon perſons of the military 


ſtate, found guilty of mutiny, deſertion, correſpondence with rebels 
and enemies, or of diſobedience to the lawful commands of ſuperior 
officers, 


Tux commiſſioners of admiralty may grant commiſſions to any 
flag officer, or commander of a ſquadron of ſhips of war, or any 
captain of ſuch ſhip, to hold courts martial for any offence commit- 
ted by perſons belonging to the navy*. Thoſe courts martial can 
only inflict corporal puniſhment, not extending to life or demem- 
bration, for immoralities, or negle& of duty. But the command- 
ing officer of the regiment, in caſes of crimes of a common nature, 
upon application on behalf of the party injured, is bound to deliver 
over the offender, officer or ſoldier, to the civil magiſtrate, in order 
to bring him to trial, and to be aiding in apprehending him ; and, be- 
ing convicted of wilful neglect or refuſal in that reſpect, RENE T9 

| 1 juſtices 
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| ſtances, where they might have leiſure and opportunity of advice, they 
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' of peace for the county where the offence is committed, and 
the conviftion affirmed 


the next quatrter-ſeſſion, ſuch officer is 
and incapable to hold any civil or mili- 


4 
deemed ipſo facto caſhiered, 


B the ſame ſtatute, all perſons are diſcharged 


to harbour or aſſiſt 
any deſerter knowingly, or to buy or receive from ſuch, any cloaths, 
arms, or other furniture belonging to his majeſty, under the pain of 
five pounds, to be ſummarly recovered, upon conviction, before a 
juſtice of peace, by one credible witneſs. | 


Obſervations upon the law of England in * to the premiſes. 


I $HALL not reſume the ſeveral diſtinctions of pity ariſing from 
nature, theſe being the ſame everywhere ; I ſhall only obſerve with 
reſpe& to that whereby children are either born in their father's life- 
time, or after his Jeath called poſthumi, that it required a ſtatute in 
England to enable a poſthumaus child to take an eſtate in remainder, 
that was limited in expectancy on his father's life, which, from a par- 
ticular rule, he could not take where the eſtate for life did not con- 
tinue till the right of remainder veſted in him; andif he was not born 
at the determination of the eſtate for life, the right before that ſtatute 
behaved to go to the next in remainder *.; whereas, by our common 
law, a child in the womb is in every reſpect deemed as already born, 
in all matters that concern its own intereſt, and which was the rule 
in the civil law 5. Uk 


A coRPORATION, or body politick, is a perſon framed by the 
law, the natural perſons bong made into a body, with capacity to 
take and grant; they are made either, 1ſt, by the common law, as 
the king, the parliament, biſhops, &c. 2dly, by the king's letters 
patent; and, 3dly, by act of parliament * Such act is requiſite, 
where the corporation is to have excluſive privileges. 


 CorpoRATIONS are likewiſe faid to be made by preſcription, 
and ſuch is the city of London 4: but tho' the members cannot ſhow 
any charter for their creation, there certainly was a charter at firſt ; 
and no doubt many of our royal burrows have loſt their charters of 
erection, and muſt notwithſtanding be holden good. 


By the law of England, corporations are either ſole, conſiſting of 
one ſingle perſon, as the king, a parſon, &c. or aggregate of many 

rſons, as mayor and commonalty, Sc. for tho, in a ſtrict 
enſe, a corporation muſt be made up of ſeveral perſons united into 
one, as univerſities and colleges in the civil law ; yet where there is 
a perpetual ſucceſſion, tho of one perſon only, after the death or re- 
moval of the other, and ſuch perſon reprefents many, it is holden as 
a corporation, having the fame effects in the main as a corporation 
aggregate; only a ſole corporation cannot regularly take in ſucceſſion, 
goods and chattels, or bonds, for they muſt go. to the executors or 
adminiſtrators of the acquirers; and if ſuch purchaſe lands in fee, 
without mentioning his ſucceſſors, he can have only an eſtate for life, 
unleſs it bear heirs, and then it ſhall go to his natural heirs ; and 
- g 1 ſuch 
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ſuch is our law likewiſe, with this variation, that where one acquires 


an abſolute right, tho' it does not mention heirs or ſucceſſors, it will 


go to his heirs, | 
AN aggregate corporation may have power, by their erection, to 
disfranchize or diſcharge a Rene 


ANCIENT corporations have, as incident to them, a power of e- 
lecting members; but, in the newly created ones, the charter of e- 


rection muſt provide for their continuance and ſucceſſion ; and where 


it impowers a corporation to chuſe officers, it impliedly obliges the 
perſons choſen to undergo the charge impoſed upon them b. | 


A CORPORATION aggregate is faid to be inviſible, immortal, and 
to exiſt only in the intendment of law: but ſuch artificial bodies are 
capable of purchaſing, and of other acts. If a leaſe be made to ſuch 
corporation for their lives, it is equal to a grant made to them, while 


they continue a body politick, and ſo is not an eſtate for life, but a 
fee ſimple ©, 


Ir the maſter and governors of a r ems grant bond, and the 
common ſeal is appended, and all due fo 

tion is afterwards diſſolved, they ſhall not regularly be charged 
in their natural capacity; but ſometimes this in equity hath been 
allowed, where the corporation had no common funds . If all the 


— of an aggregate corporation die, the body politick is diſ- 
lved *, | 


Ir is ſaid, that an aggregate corporation cannot commit treaſon, 
or other crimes s; and indeed, in a ſtrict ſenſe, the corporation, which 
is only a perſon framed by policy, cannot do any natural acts: but 
where the members of the community concur with their adminiſtra- 
tors in any treaſonable or criminal practices, the offenders themſelves 
are not only ſubject to the legal puniſhment in their natural capacity; 
but likewiſe the corporation inf may, on that account, be juſtly 
disfranchized and diſſolved, whereby the members of the corporati- 
on, who had no acceſſion to the guilt, ſhall likewiſe ſuffer in their 
political capacity, but cannot in their natural. : 


AN aggregate 1 may likewiſe be diſſolved, by forfeiture 
of their charter, as by uſurpation, miſuſer, &c. by ſurrender, or by 
act of parliament. A ſole corporation can only be diſſolved by ſur- 
render, or act of parliament: upon ſuch diſſolution, their lands fall 
not as eſcheat to the king, but revert to the donor, or his heirs, that 
being the implied condition of the grant h: but, for reaſons of ſtate, 
it may be otherwiſe ordained by act of parliament; this was the 
caſe of the religious houſes diſſolved in England, and of our church 


lands that belonged to A foundations in Scotland at the reforma- 


tion, all which were declared to belong to the kings of the reſpective 


kingdoms. 


6 By 


of his freedom ; but if they have 
no ſuch authority, it muſt be done by due courſe of law *. | 
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By an expreſs ſtatute in England, any perſon ſcized of an eſtate in 
fee ſimple may ere& an hoſpital or houſe of correction thereon, and 
the fame ſhall be incorporated and viſited by ſuch perſons as ſhall be 
nominated by the founders *. And, by our law, patrons of prebends, 
chaplainries and provoſtries, all which were corporations, are made 
ſuperiors of the lands that were holden-of theſe | ces, and may 
confer the ſame at pleaſure, to burſers in ſchools and colleges, con- 


| form to divers ſtatutes for that purpoſe. 


12.An agree- 
ment in the 


main betwixt 
the laws of 
England and 
Scotland, as 
to modern 
titles of ho- 
nour ; diſtri- 
bution of 
titles of ho- 
nour among 
heirs-parce- 
ners in Eng- 


land of old. 


13. A peer in 


England dy- 
ing, having 
only daugh- 
ters; if but 
one, the title 
goes to her; 
if more, is 
in abeyance, 
till the king 
declares to 
which of 
them it ſhall 


80. 


14. Barons or 
feudal lords 
the only peers 
in England 
of old. How 
the baronage 


came to be 


limited to the 


great barons. 


As to the civil diſtinftions among 2 perſons, with reſpect to 
their rank or degree, they are much the ſame in England as with us; 
and indeed it could not well be otherwiſe, for we had all the modern 
titles of honour from England; and therefore I ſhall only in few 
words obſerve, what appears to me to be otherwiſe by the law of 
England than it is in ours: and, firſt, tho both agree in this, that, on 
a general limitation of a patent of honour to heirs, a female will ſuc- 


ceed in default of males; yet in England of old, if there were more 


diſtinct titles of honour, they were diſtributed in the partition, ſo that 
the higheſt ſhall go to the eldeſt, and the next to the ſecond, and ſo 
on to the reſt, conform to their ſeniority s: but ſuch partition of titles 
of honour among heirs-parceners is not in uſe at this day. With us, 
all the family tides deſcend to the eldeſt heir- female, where, by the 
patent, failing males, the titles go to the heirs-female ; and further, 
in ſuch caſe, they are generally limited to the eldeſt, which they can- 


v geld. part 2. 


ch. 9. 


not be by the law of England; nor indeed can ſuch limitation of 


an eſtate of inheritance be legal or valid there, but is moſt frequent 
with us, not only as to land- eſtates, but likewiſe as to titles of honour: 
and as to the reſt of the heirs- portioners, they have only ſuch titles 
of honour as they would have had, if a brother had ſucceeded. 


II is likewiſe obſervable, that, in England, if a peer have only one 
daughter, and no ſons, ſhe ſhall ſucceed to the title of honour ; but 
if he have more daughters, the king, who is ſovereign of honour and 
dignity, may confer the title of honour upon which of them he plea- 
ſes, becauſe of the uncertainty ©: wherefore the king, by his preroga- 
tive, muſt determine which of the female heirs ſhall inherit the title 
of honour, and till that be done the title is in abeyance; however, 
the lands that belonged to the deceaſt peer will fall under partition a- 
mongſt the heirs-parceners. If ſuch caſe ſhall happen with us, viz. 
that by the patent the title may go to heirs-temale, and tis not limit- 
cd to the eldeſt, ſhe muſt notwithſtanding enjoy it as an indiviſible 
right, fuch always falling to the eldeſt of them, as juſt faid ; for 
otherwiſe the title of honour muſt be loſt, ſince all the heirs-por- 
tioners cannot enjoy it. 


BaROxs or feudal lords were the only peers in England of old, 


and the ſeveral degrees of peerage go under the name of the baronage 
of England at this day. But it is affirmed by a learned antiquary, 
That all the barons, great and ſmall, had not a title to ſit in parlia- 
ment, but only ſuch as were called thereto by the king's writ: he 
ſuppoſes they were 30,000 in number, which no houſe could con- 
tain, and that king Henry III. having omitted to call many of the 
great barons, viz, ſuch as had 13 knights fees, and one third, (each 
5 knight's 


© Coke 1. 
inſt. 165. 


* Spelm.gloll. 


e May 1748. 
competition 
for the title 


knight's fee being 20 J. yearly) and calling others that were not ba- 


75 


rons, they at laſt obtained from him a charter of privilege, that all 
the great barons ſhould be called to parliament ; hence the ſmall ba- 
rons loſt the title and gn 
great barons, called lords of parliament. *, | 

Tur moſt ancient way of creation of peers in England is by the 
king's writ, in calling ſuch perſons as he intends to enoble to the houſe 
of peers, and as ſoon as they fit in parliament they are peers, but not 
till then. The moſt ordinary and ſureſt method of creating peers is 


by the king's letters patent, which is good, tho they never ſit in par- 
liament®. inks . 75 


Tu king, by his patent, may limit the ſucceſſion to a title of 
peerage at pleaſure; but where the ſucceſſion, failing heirs- male of 
the patentee's body, was directed to ſuch perſon as he ſhould name, 
being a deſcendent of his grandfather, whom failing, to his brother's 
ſecond ſon, a nomination made in terms of the patent was rejected, 
and the brother's ſecond ſon preferred by the houſe of peers ©; bo that 
ſuch power of aſſigning a title of peerage is eſteemed a 1 too 
high to be veſted in a ſubject: this was found in the caſe of a Scots 

erage; and, no doubt, the like judgment ſhall be given as to an 
Engliſh or Britiſh title of honour, where the patent gives ſuch pow- 
er of nomination to the patentee. 


0 


PE RSOxs may have a title of peerage by preſcription, according to 
the law of England, where they and their anceſtors have continued ba- 
rons beyond the memory of man *: thoſe, no doubt, had their titles 
of honour from the ancient baronies, in the ſame manner as with us; 
but there are no feudal baronies in a proper ſenſe at this day, vis. 
ſuch as intitle the holders to peerage, according to the ancient uſage ; 
only biſhops are ſaid, in the law of England, to be barons by tenure, 


of barons, and it became peculiar to the 


15. Peers, at 
this day ei- 
ther by the 
king's writ, 
or his letters 
patent; the 
difference be- 
tween thoſe, 


16. How far 
a power giv- 
en ina patent 
to the paten- 
teeof naming 
his ſucceſſor 
in thetitle, or 
aſſigning the 
ſame, good in 


law. 


17. In what 
ſenſe a title 
of peerage, 
by preſcrip- 
tion, takes 
place. 


in virtue of the ancient baronies, (parcels of their benefices) held of 


the king, on account of which they are called by writ to parliament, 
and, as lords ſpiritual, have place in the upperhouſe e: Bok the bi- 
ſhops are not properly peers, for they ſit not there in virtue of a title 
of nobility, but of their baronies, and therefore are not to be tried by 
the peers, but in the ordinary way by a jury. 


PexRs by creation, and thoſe by writ, are diſtinguiſhed in their 
titles: for barons, by letters patent, are named or deſigned by their ba- 
ronies ; but thoſe by writ have their ſirnames annexed to their titles, 
without reſpect to any barony. 


AN honour was of old in England taken for barony, or an honour- 
able fee holden of the crown ; it was introduced by the Normans, 
and continued to be underſtood in that manner, till the greater barons 
had their privilege of lords of parliament aſcertained, as above related, 
and then fell into diſuſe, but was thereafter revived by Henry VIII. 

who created ſeveral manours into the dignity of honours, with divers 
franchiſes, but without the privilege of intitling thoſe poſſeſſed of 


18. A peer by 


writ, com- 
monly de- 
ſigned by his 
ſirname, one 
by patent by 
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land. 
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In women there is a difference between their having a title of peer: 
age by deſcent, and gaining it by marriage; for tho a woman, noble by 
eſcent, marries one that is under the degree of nobility, ſhe remains 
noble ſtill; but if ſhe gain it by marriage, ſhe loſes it again by mar- 
ing a commoner ; but if a dutcheſs, who is ſuch by marriage only, 
ſhall thereafter marry an earl or lord, ſne remains a dutcheſs notwith- 
ſtanding *. In this laſt our law differs; for if a woman, noble by 
marriage only, marries a nobleman under or above the rank of her 
former husband, ſhe mult take the degree of her preſent husbatd®. 
The rule in the civil law, in every caſe, is, that a woman, even noble 
by birth, marrying a plebeian, muſt loſe the dignity ſhe had by her 
birth, and conform to his rank. | | 


W ſhall paſs the lower titles of honour, there being nothing 
conſiderable, with reſpect to theſe in the law of England, different 
from what I have already obſerved obtains with us ; only I ſhall take 
notice, that as there are knights of the garter in England, of the like 
dignity with thoſe of the thiſtle with us; and as knights baronets in 


Coke t. 
inſt. 16. 

d Mackenzie 
on preced. 
C. 9. 


Lo 8. et 9. N 
ff. de ſenat. 


Scotland had their riſe from the encouragement by king James VI. 
to the plantation of Nova Scotia in America; fo the ſame order of 


knighthood was created in England by the ſame king James the firſt of 
England, in favour of thoſe who contributed towards the ſupport of 
a plantation in Ulſter, the moſt northern province in Ireland ; they 
have precedence before bannerets, knights of the bath, and knights 
batchelors, excepting only ſuch knights bannerets as are created un- 


der the king's banner in time of war, by the king in perſon “. 


2 2+. The Con- 
dition of vil- 


2 lains of old 


in England. 


23. Villain- 
age long ſince 
diſcontinued, 
and lands in 
villainage 

converted to 


copyholds. 


8 


land, not 


hen in Fng- abroad, do not ſeem to be conſidered as ſuch before the courts of 


Eng- 


conſidered in 


I ſhall now proceed to the loweſt ſtate of men, namely, that of bond- 
men or ſlaves, who were not properly members of the commonwealth 


with the Romans, being their property and part of their goods, and 


therefore, pro nullis babiti, they were not reckoned perſons. 


As we had a kind of flaves of old, ſo they had them in Eng- 
land, but not of ſuch abje& condition as by the civil law ; they were 
called villains, from villa a village, being commonly aſtricted to a 
country farm, for their maſter's behoof : the perſon of the ſlave, and 
the lands and goods he poſſeſſed, were the lord's, if he claimed the 
ſame; but as the villain was intitled to marry, ſo his wife was endow- 
ed out of the land purchaſed by the villain, if ſhe was married before 
the lord entered upon and ſeized it from the villain : and, in like 
manner, if he ſold the land before ſuch event, the feoffee ſhall retain 
it, and the executors of the villain ſhall have his goods, not claimed 
by the lord in his lifetime, 1 5 wp 


VILLAINS were either in Groſs, belonging to their lord without 


vill ainage, which the lord might enter upon and ſeize at pleaſure, as 
above; but as this villainage is wholly diſcontinued, fo the holdings 
in villainage are all converted into copyhold lands*® ; whereof the te- 
nure is now firm, in the fame manner as in other lands and tene- 
ments, as ſhall be afterwards obſerved f. | © 


*Spelm.gloſl. 
(baronetus). 


reſpect to any poſſeſſions, or Regardant, and thoſe poſſeſſed lands in- 
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England. Thus, in an action of tteſpaſs againſt one for carrying off 
the plantiff's Negro, the jury found the fact proved, and likewiſe that 
the Negro had turned Chriſtian ſince the taking: a queſtion aroſe 
among the judges, upon adviſing the verdict, whether the baptiſm im- 


plied a manumiſſion? As to this the court gave no opinion, but held 


that treſpaſs yes not; for that a Negro cannot be demanded as a 
chattel, nor his price recovered in damages, as in caſe of a chattel, 


ſince he is only a flaviſh ſervant ; and conſequently his maſter can 


maintain no other action than as for taking his ſervant, viz. for the 


loſs of his ſervice, but not for the value, or for any damage done to 
the ſervant *, | pom a a5. 


Tas law of England ſets aſide all contracts which infringe the li- 
berty and free exerciſe of one's trade, where ſuch reſtraint is grievous 
to the party, and tends to the prejudice of the publick : thus, if the 
maſter, after the expiration of the apprenticeſhip, ſhall enter into a con- 
tract with his former apprentice, that he ſhall not exerciſe the trade in 
a certain place; if there is a valuable conſideration given by the maſter 
to make it a proper contract, it ſhall be maintained; but if the reſtraint 
is general not to exerciſe his trade throughout the kingdom, the con- 
tract is void, being no benefit to either party, and oppreſlive ®, 


* 


I SHALL only further take notice, that, in the law of England, the 
rule was reverſe to that of the civil law, as to determining the ſtate 
of children ; for, by-the civil law, * ſequitur ventrem, the con- 
dition of the mother is reſpe&ed ; ſo that one born of a ſlave, tho' be- 
got by a freeman, was a ſlave, and on the contrary. But by the law 
of England, if a villain was married to a free woman, the iſſue was 
villain; but if a niefe or female villain was married to a freeman, the iſſue 
was free, and the woman holden free during the marriage, and if the 
ſurvived her husband ſhe returned to her — ſtate. The reaſon 
was, that the man and wife are holden to be one perſon ; but if out 
of marriage a niefe brought forth a child, it was not holden 2 villain ; 
for, by the law of England in favour of liberty, no baſtard could be 
a villain, unleſs in a court of record he acknowledged. himſelf to be 
ſuch*. I find, that by our old law a man might renounce and give 
over his liberty, and become a bondman to another in the king's court, 
or in any other court, fo that, during his lifetime, he could never 
thercafter recover his liberty ©. 


APPRENTICES are under the powet of their maſters, and, in the 
law of England, there are many good regulations touching them, and 
likewiſe menial ſervants. Thus, by cuſtom or ſtatute, one may bind 
himſelf in indentures to an apprenticeſhip, tho' he is under the age 
of 21 years, The maſter cannot regularly transfer his apprentice to 
another, and if the maſter dies during the apprenticeſhip, the condi- 
tion is diſpenſed with; but, if he is bound to find him in meat and o- 
ther neceſſaries, the executor or adminiſtrator muſt perform it, if they 
have aſſets ; but, by the cuſtom of London, the maſter may turn over 
his apprentice to another, and, on the maſter's death, his repreſen- 


tatives muſt put the apprentice to another maſter *, 
and ſervant) : 


THE juſtices of peace have power of doing 2 
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ordering the correction of them, upon complaint by t 
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raiſdemeanours, or of ſetting them t liberty, upon complaint of the ſer- 
vants, for maltrcatment by the maſter. To prevent unskilfulneſs in 
© trades, none have power to exerciſe any craft or myſtery uſed at the 


_ another 


28, The maſ- 
ter's power 

over his ſer- 
vants; what 


If he unrea- 


ſonably cor- 
rects them, 
and a ſer- 
vant die with 


ſach uſage. 


fall ſick for 


is the maſter 
bound by the 
contracts of 
the ſervants, 
or to make 
up the dg- 
mage on their 
delinquen- 
cies. | 


31. The ſer- 
vant run- 
ning off with 
his maſter's 
goods, to the 
valueof 40s. 
or embezzel- 
ing the ſame, 
is guilty of 
felony. 


time of the act, unleſs he ſerved an 1 for ſev 


en years, un- 
he ſame ſtatute, and 
uent one, contain good regulations as to ſervants and 
labourers, and determine who ſhall be compelled to ſerve; give 
rules tor ſettling wages for ſervants and labourers; and appoint 

niſhments when they aſſault their maſters or overſeers, or when they 
depart from their work without cauſe; all which the juſtices of peace 
are to put in execution, as they are applied to. 1 11 


der the penalties mentioned in the ſtatute 


Tux maſter may, in virtue of his economical power, correct and 

niſh his ſervant in a reaſonable manner; and if, while he is uſing 
uch diſcipline, the ſervant by ſome misfortune dies of it, this is not 
murder; but if a maſter, on pretence of correcting his ſervant, or 
{choolmaſter in chaſtiſing his ſcholar, or a father his child, uſe bar- 
barous methods, and exceed all bounds of moderation, and thereby 
cauſe the party's death, they are guilty of manſlaughter, at the lealt ©, 


« 5 Eliz. e. 5 
d 42 Eliz. 
C. 2. 


1 I Hawk. P. 
C. 73. 


Ir a ſervant fall ſick, his maſter cannot put him away, or abate his 


wages on that account. A woman ſervant's ing does not free 
her of her ſervice; but, if ſhe falls with child, the maſter may apply to 


the juſtices to have her diſcharged from the ſervice, ſince ſhe is made 


| incapable, in ſome meaſure, to ſerve longer. 


30. How fur 


MASTERS are bound by the contracts of their ſervants, in relation to 
the buſineſs in which they are employed, and likewiſe ſhall have the ad- 
vantage of the ſame againſt others; but are not liable for their treſpaſſes 
or crimes, unleſs committed by their order, with an exception as to the 
{crvants of innkeepers, who are, in a ſpecial caſe, afterwards to be men- 
tioned * ; but the maſter ſhall, in many caſes, ſuffer by the ſervant's 
negligence, eſpecially in matters touching the publick ſafety of paſ- 
ſengers; as by ſervants caſting any thing into the high way to the 
— of the people, or a ſmith's ſervant pricking a horſe in ſhoe- 
ing him; and in general, maſters are anſwerable for the misbehaviour 
of their apprentices, journeymen or ſervants, in matters wherein they 
are employed by them e: but if a maſter command his ſervant or a 
prentice to do what is lawful, and they misbehave themſelves in the 
execution, or act beyond their authority, the maſter ſhall not anſwer 
for it, but the ſervant, &c. only, that being their own act; if it were 
otherwiſe, it would be in their power to ſubject the maſter to what 
actions or penalties they pleaſed f In all theſe matters, which are 
founded in the nature of things, our practice in the like caſes is a- 
greeable to the law of England. 


By 2 557 ſtatutes, a ſervant running away with goods committed 
to him by his maſter, ſtealing or . them to the value of forty 
ſhillings, is guilty of felony, without benefit of clergy . It mult be 
goods committed to ſervants to keep, and not goods entruſted to be ſold, 
or a bond of which he is impowered to receive payment, and he runs 
away with the price or the money b. 
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Tur liberty of ſubjects is not impaired by menial. ſervice, which 
is only in execution of a lawful contract, touching a hire or reaſon- 
able compenſation for one's work; but it is impeached by unlawful 
impriſonment. One may be lawfully impriſoned at firſt, and there- 
after unlawfully detained: for, if a goaler refuſes to ſet the priſoner 
at li , after he is by authority ordained fo to do, from thence it 
is an unlawful impriſonment. One that is put into the ſtocks, or un- 
der an arreſt, is faid to be in priſon *. | | 


Tat party aggrieved, by an unlawful impriſonment, may have an 
action of treſpaſs for falſe impriſonment againſt the offender, and re- 
cover damages; or he may have the writ of habeas corpus, and upon 
return of the writ by the goaler, ſetting forth by whom, and for what 
cauſe he was committed, he ought to be diſcharged, if it appear to be 
againſt law. This writ is * in every l where one is im- 
ache or confined againſt law, and even to a wife againſt her huſ- 

nd who confines her unjuſtly ; it muſt” be directed to the perſon 
who confines the plaintiff, whether ſuch perſon be an officer of the 
law; or private perſon, as a phyſician, who confines one, under pre- 
tence of curing him of madneſs, &c. and it mult be returned by him 
to whom it is directed; and a return may be compelled by proper 


proceſs, which if diſobeyed, an attachment ſhall ifſue of courſe a- 
gainſt him that is in the fault ©, 


AND further, in caſe of impriſonment for crimes in order to trial, 
the act called the habeas corpus act, entituled, An act for the better 


ſecuring the liberty of the ſubject, and for preventing of impriſonment 


beyond ſeas, makes ample proviſion to prevent an unreaſonable deten- 
tion in priſon of perſons committed in order to trial for crimes, The 
party, upon his impriſonment, may have a writ of habeas corpus from 


any judge, returnable immediately, in crimes that are bailable, viz. all 


except treaſon and felony : he, upon certificate of the cauſe of his im- 
priſonment, may be diſcharged, upon bail to appear in the king's bench 
next term, or in any other court where the offence is 3 


PERSONS committed for treaſon or felony, ſpecially expreſſed in 
the warrant of commitment, may apply the firſt week of the term to 
On NO of the king's bench, &c. to be brought to trial: if ſuch 
perſons are not indicted the next term or ſeſſions after the commit- 
ment, they may, upon motion the laſt day of the term, be let out 
upon bail, unleſs it ſhall appear upon oath, that the king's witneſſes 
could not be ready that term; and if they are not indicted or tried 
the ſecond term after commitment, they fhall be diſcharged: this is, 


upon the matter, tranſcribed into our a& againſt wrongous impriſon- 
ment. 


Fo the ſecurity of one's liberty, and his ſpeedy liberation, it is 
enacted by this ſtatute, 'I hat if the officer, or other perſon to whom 
the writ is directed, neglect or refuſe to make the return, or to bring 


the body of the priſoner, according to the command of the writ; or 


and be made incapable to hold his office. | 


ſhall not, within fix hours after the demand, deliver him a true copy of 
the commitment, ſuch perſon ſhall forfeit for the firſt offence 100 /. 


As, 


32. Unlawful 
impriſon - 
ment, or de- 
—_ of 
an on in 
priſon or 
confinement, 
ſubjects the 


offender to 
an action 


of falſe im- 


priſonment, 
and to a writ 
of habeas 
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33. The ſta- 
tute of habe- 
as corpus in- 
titles one im- 
priſoned for 
crimes not 
capital to 


liberty, upon 


finding bail 
to ſtand trial. 


34.In caſe of 
treaſon or fe- 
lony, the pri- 
ſoner may ob- 
tain a ſpeedy 
trial, or, in 
default, his 
liberty, by 
purſuing the 
directions of 
the habeas 
corpus act. 


wy 


80 An Inſticute of the Laws of SCoftanD. Book l. 


As, upon the return of the writ, the court is to judge whether the 
eauſe of commitment or detention be according to law, or againſt it; 


ſo the officer, or party in whoſe cuſtody the priſoner is, mult certify, 
in the return, the day and cauſe of impriſonment or detainer, which 


muſt be ſpecial and certain: but a man may avoid ſuch return, by 
admitting the truth of the matter contained in it, and ſuggeſting o- 
thers, not repugnant, which take off the effect of them; and the court 
will ſometimes examine, by affidavit, the circumſtances of the fact 


on which the priſoner hath been indicted, in order to inform them- 


35- Any of 
the judges, 
in vacation 
time, refuſing 
a writ of ha- 
beas corpus 
to a party, 
1 July 
a for, 
liable in the 
penalty of 
500 I. but in 
term time 
this left to 
their diſcre- 
tion, 


36. A free 
Briton can» 
not be ſent 
abroad a- 
gainſt his 
will, even to 
ſerve as the 


king's deputy 


in Ireland. 


ſelves whether the priſoner ſhould be bailed or not; and the court 
muſt, within three days after the return is filed, either diſcharge, bail, 
of remand the priſoner, 


Ir the lord chancellor, or other proper judge, in vacation time, on 
view of the copy of commitment or detainer, or on oath made, that 
ſuch copy was refuſed, ſhall deny a writ of habeas corpus, being mov- 
ed for by the party grieved, he ſhall forfeit to ſuch party 500 L But 
it is left to the diſcretion of the judges, in term time, to purſue the di- 
rection of the ſtatute, or take other methods, in the ſame manner as 
they ought to execute all other laws, without making them ſubject 
to the action of the party, or to other expreſs penalty or forfeiture *. 
It is provided by the forefaid ſtatute, that nothing contained in the 
fame ſhall extend to diſcharge out of priſon any perſon charged with 
proceſs in any civil action; but that, after he is diſcharged of his im- 
priſonment for his criminal offence, he ſhall be kept in cuſtody ac- 
cording to law for ſuch other ſuit, 

Tis the privilege of free Britons, that they cannot be ſent out of 
Britain, by the king, againſt their wills, to ſerve out of the kingdom, 
for that would be baniſhment, nor even to ſerve as his majeſty's de- 
puty in Ireland “. 


I Haves diſcourſed in the ay fn title of aliens, denization, and 
naturalization of them, and the law in thoſe matters, from the na- 
ture of the thing, is the ſame over all the united kingdom: therefore I 


ſhall take notice here only of certain particulars worthy of obſervati- 


on, not formerly mentioned, or illuſtrate my poſitions there laid down 


37. Children 
of a prote- 
ſtant Britiſh 
ſubject deem- 
ed natural 
born ſubjects, 
A woman a- 
lien, marry- 
ing a ſubject, 
is not en- 
dowed. 


38. A deni- 
zon liable to 
ſeveral diſa- 
bilities ; one 
naturalized 
by the parlia- 
ment of Ire- 


by authority from the law of England. 


Ir a Britiſh man or woman, who is proteſtant, go beyond ſeas, 
and take an alien wife or husband, the children there born ſhall in- 
herit as natural born ſubjects, which is conform to the old ſtatute e: 
but if a woman alien marry a ſubject, ſhe ſhall not be endowed; only, 
by the law of the crown, if the king marry an alien, ſhe ſhall be en- 
dowed. Aliens are faid not to be capable of eccleſiaſtical beneſices, 
which hath proceeded from the pope's uſurpation of old, and owes 
its original thereto d. the 


A DEN1ZON is not capable of nobility, nor to fit in parliament. 


A naturalization by the parliament of Ireland is no naturalization 


as to Britain, for it has neither direct nor conſequential power as to 
binding there: an alien friend may not only maintain perſonal acti- 
ons, but alſo upon a ſtatute extend lands, which is introduced for 


the 


a 2, Hawk. 
P. C. 92. 


d Coke 2. 
inſt. 47. 48. 
2 Rol. abr. 
166. 


10 An. c. 4. 
29Ch. II. c. 6. 
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the benefit of trade, by providing a ſpeedy remedy for merchant 


ſtrangers, as well as natives, to recover their money, that being the 
chief” end and deſign of ſtatutes ſtaple and merchant *: | 


By the ſame rule merchants ought to be allowed here, tho' aliens, 
to adjudge their debtor's lands, for the better recovery of the money 
due to them : but it would feem that ſuch adjudication ſhould never 
expire; for if it did, an abſolute property would be thereby gained, 
of which an alien is incapable as to lands in Britain; but whereas we 
have no law for preventing, in ſuch caſe, the expiration of the legal 
reverſion, query, if the lands would not belong to the king after the 
legal is expired? The caſe is different of lands extended upon a ſta- 
tute in England, for they can never become an inheritance to the 
creditor, 


Tux incidents to a natural born 4 are, 1. that the parents 
be actually under the obedience of the king; 2. that the place of the 
birth be within the king's dominions: but this laſt admits of an ex- 
ception of the children of ſubjects, being proteſtants, born abroad; 
for thoſe, by the act of queen Anne, are deemed natural born ſub- 
jects; and therefore, tho one cannot regularly be born a ſubject to 
ſeveral princes, yet, in this caſe, ſuch children inherit in Britain, and 
have fidem utriuſque regis. | 


AN alien friend may purchaſe the leaſe of a houſe for his habita- 
tion, that being neceflary for 2 on his trade; but an alien has 
not the benefit of taking by act of the law, as by defeaſance, cour- 
teſy, &c. for he cannot keep it, and the law does nothing in vain. 
The wife of an alien enemy, that is a Britiſh woman, may ſue and 
be ſued as a feme ſole: if an alien brings goods into England before 


the war is proclaimed, neither his perſon or goods may be ſcized ; 


dVin. (alien) 
P. 257) &c. 


tis otherwiſe, if after the war is proclaimed *, 


AN alien may be made denizon by the king's letters patent, where- 
by he will be cnabled to purchaſe lands, and his children afterborn 
ſhall inherit the ſame ; but the king cannot enable his children born 


Abroad, or before the denization, to inherit, for that were to alter 


<Tbid, p · 266, 
&c. i 


jets of rights; for only rights 4 the object of laws, and they re- 


the law. Naturalization, which can only be by act of parliament, 
takes effect from the time of the party's birth, and puts him in the 
ſame caſe as a natural born ſubject. Tho', as above, an alien can fue 

erſonal actions, yet he cannot real, viz. ſuch as concern lands, or 
he may make a will touching his goods ©, | 


TXT. 
Diviſion and quality of things. 


HINGS come next to be conſidered. Natural philoſophy ex- 
amines things according to their properties and qualities, in or- 

der to diſcover their powers ; phyfick conſiders them with rope to 
their medicinal virtues; and other arts and ſciences in the reſpective 
views proper to them; and particularly law regards them as the ſub- 
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ceiye an alteration from the different nature and circumſtances of 


2. Things 
common. In 
what 
are the ſeas 
and ſhores 
common. 


3. The ſove- 
reignty of the 
Britiſh ſeas 
8 to 
is majeſty, 
as king 0 
CreatBritain, 
The right of 
admiralty. 


things, which therefore in that view, and no other, fall here to be 


conſidered: they are either common, publick, belonging to particu- 


lar perſons, or to no perſon. 
. Tn1Nss common, are thoſe which, from their nature and fitua- 
tion, belong in property to none, but whereof the uſe is common to 
all, as the light, the air, running water, the ſeas, and thereby the 
ſhores: for, by the civil law, the ſeas were under the dominion of 
none, and any perſon might build on the ſhore, and thereby acquire 
the property as long 3 poſſeſt :. In this ſenſe the whole carth 
was common to all mankind at the beginning, and ſuch parts as have 
not hitherto been reduced into property ſtill remain in that ſtate. 


As to the ſeas and ſhores, the natural community of ſome of them 


is reſtrained, in a good meaſure, by the preſent law and cuſtom. Thus 
he fayercignty and dominion of the Nia ſeas did, for many ages 
paſt, helong to the kings of Britain, and therefore all ſhips of other 


countries are bound to ſtrike to their flag, or lower their top- ſail, when 

they * by ſhips of war wearing the Britiſh colours in theſe ſeas ; 
and all pe b 
ITILQIN . 


rſons born within the Britiſh ſeas are natural born ſubjects 


b 


THE kings of Scotland, before the union, had always the right 
of fovereignty over the ſeas ite to the coaſts of Scotland; and, 


in evidence of it, made laws impoſing a tribute or cuſtom _— 
—_— 


foreigners, as well as ſubjects, fiſhing therein; and obli 
bring their fiſhes to ſome royal burrow, there to be expoſed to fale in 
the market, in order to ferve the king's ſubjects in the firſt place . 


Tuts right of ſovereignty of the Scots ſeas, by the union of the 


two kingdoms, belongs to his majeſty as king of Great Britain, in 


4+ Thi 
publick.” To 
whom do the 
banks and 
channels of 
ublickriyers 
ng. Sea- 


the ſame manner as the dominion and ſovereignty of the ſeas, oppo- 
ſite to the coaſts of England, belonged, without doubt, to the kings of 
England, This is demonſtrated by a learned authors, who likewiſe 
ſets forth the ſcveral prerogatives and exactions incident to this ſove- 


reignty, and which were of old in uſe, and may ſtill be claimed by 


the king of Britain, 


Tux right of admiralty is conſequential to this right of ſovereign- 
ty. In virtue of this, wreck goods, either found in the fea, or caſt 


on the ſhore, for which the owner does not enter a claim within year 
and day of their being recovered, belong to the king, or thoſe hav- 
ing the right of admiralty from him: but ſtill the ſeas remain com- 
mon for the uſe of navigation, that being neceflary for the mutual 
intercourſe and commerce of nations, in the ſame manner as publick 
high-ways are for the inland trade of each nation, , 


THINGS publick, are theſe which belong in property to the ſo- 


vereign power of the nation, but whereof the uſe is common to thoſe 


of that nation © and to others as members of the human ſociety: 
thus navigable rivers, and publick harbours and high - ways, belong 
to the king, and are inter regalia ; but the uſe of them is common, 
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ations as the ſovereign impoſes, conſiſtent with the 
law of nature and nations; and particularly, the benefit of them is 
denied to thoſe of a nation at war with our king. The privilege of 
ports and harbours, and of exacting certain dyes for keeping them in 
repair, is, for moſt part, granted to cities or burrows where they ly; 
and ſometimes. likewiſe to private heritors, who are bound to make 
and hold them ſufficient, for the publick good, and encouragement of 
navigation and commerce. | 


THE uſe of the banks of rivers is likewiſe prb/ich, fo far as is ne- 
ceſſary for navigation in them; but the property and other benefit be- 
longs to thoſe that have the adjacent ground. The channel of the 
river, which changes its courſe, belongs to the proprietor of the neigh- 

ing ground, and the new channel where the river takes its courſe 
becomes publick *: but the river's overflowing the banks, and cover- 
ing the af To's ground, does not alter the property ; for when the 
inundation ceaſes, it remains with the ancient proprietor . | 


AND, in the fame manner, the ground adjacent to ſome ſhores, 
and by its ſituation frequently overflowed by the ſea, and from thence 
termed ſea-greens,. belongs to the private perſons who have exerciſed 
acts of property thereon, and not to the publick, in the right of the 
ſhores *, h 1 


Hin- wars, bridges and ferries, all which in a general ſenſe 
are high-ways, (being for the conveniency of paſſage and travelling) 
is the peculiar charge of the juſtices of peace and commiſſion- 
ers of ſupply of each county: they are to appoint overſcers or ſurvey- 
ors of them, who are to ſce that they be kept in repair, as the ſtatute 
direfts*, | | 


PowER is likewiſe given, by the above ſtatute, to the juſtices of 
peace and commiſſioners of ſupply, to change the high-ways, when 
they cannot be longer continued in the fame place, recompence be- 
ing always made to the heritor whoſe ground ſhall be taken for the 
new road* ; and the fame muſt be the caſe, if it become neceſſary to 
enlarge the high-ways, viz. to 24 foot in breadth, (the ſtandard by 
the ſaid ſtatute) for then the value of the ground, taken off the pri- 
vate party's property: ought to be refunded to him, and the high- 
way fenced on his fide upon the publick charge of the county. is 
is particularly provided by an Engliſh ſtatute *, which, concerning the 
policy of the kingdom, and the exerciſe of the powers of the juſtices 
of peace, would ſeem to have become our law by the union; more 
eſpecially ſince, by the Britiſh ſtatute, juſtices of peace with us are veſt- 
4 not only with the powers they formerly had by our law, but 
likewiſe with the ſame as juſtices of peace in England. I ſhall have 
occaſion to treat of high- ways more fully in another place b. 


, 


The things, whereof the N belongs to a corporation or com- 


munity, but of which the uſe is common to thoſe of the community, 
and by tacit permiſſion and common right to others, may likewiſe be 
termed publick ; as in burrows are market places, publick walks, the- 
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publick or 


84 An Inſtitute of the Laws'of SCOTLAND. Book l. 
atres, '&c. * for all people may frequent them for their mutual com- 


merce and intercourſe. | 


Bur the patrimony of the crown, and publick revenues, are not 
ublick in this ſenſe, becauſe the property and full benefit thereof 
Coe to the king, for the ſupport of the royal ſtate and dignity, and 
for the uſes of the government. | 131. 


AND for the ſame reaſon the common ſtock of corporations is not 
publick in that acceptation; becauſe the property and uſe of it belongs 
to the corporation as a body politick, and the particular perſons are un- 
derſtood, as ſuch, to have no intereſt in it. Thus the common 
council of the burrow, as repreſenting: the community, is to apply 
the publick good and revenues of the burrow to the common utility 
thereof . | oo 5 
THINGS belong to particular perſons, either by full right of the 

this kind 


perty, without any other's intereſt therein, as moveables ; 


bL. 6. $ Is 
ff. de rer. 
diviſ. 


© P. 1491. 
C. 36. P. 
1693. c. 28. 


of right is termed allodial, i. e. excluſive of any other perſon than 


the proprietor : or by a feudal right, which takes place in lands and 
heritages ; here the right to the fabjet is divided betwixt the lordand 
the vaſſal ; the lord's intereſt is termed the right of ſuperiority, which 
carries anacknowledgment, and caſualities or accidental profits; the in- 
tereſt of the vaſſal is termed the right of fee or property, becauſe the vaſ- 
ſal enjoys the whole benefit, with reſervatiom of the ſuperior's intereſt, 


which is rather honorary than beneficial : he holds the fee of the ſupe- 


rior in manner preſcribed in the original right from him, whereof there 
are different kinds, of which I have {| Won a little already, but ſhall 
more fully afterwards . Sometimes likewiſe the right of property 
belongs to one, and a leſſer intereſt to others upon it, as a right of an- 
nualrent, wadſet or ſervitude, which are qualities affecting the fee, 
and, being duly conſtitute, paſs therewith and affect Gogular ſucceſ- 
fors in the fee. Singular ſucceſſors are thoſe who acquire things by 
ſale, donation, or other ſingular title. 


Tn1NGs are out of our patrimony, and in the property of none, 


or nullius, in a double ſenſe; firſt, as not being the ſubject of com- 


merce: of this kind are things ſacred, as churches, communion cups, 


or other things dedicated to divine ſervice : oF old theſe were formal- 


ly conſecrated by the proper perſons ?; at preſent, tho we have no 
formal conſecration, yet the very ſetting of them apart for that end 
imports a dedication of them, ſo that they thereby ceaſe to be in com- 
merce, nor can they be employed to common uſes while they remain 
in that ſtate. 


Tux heritors of each pariſh are bound to build and repair church- 

es, and church-yard Sykes and ought to meet and ſtent or rate 

themſelves for that purpoſe, and, if they neglect or refuſe, may be 

charges upon letters of horning, raiſed at the miniſter's inſtance, to 
it*, | | 


OF the like kind are thoſe things which are termed religious, that 


is, places appropriated for burying the dead®; theſe are either pub- 


lick 
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u. fecrated by any authority, are not under 


Ano the Romans, the 
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lick burying · places, as churches or chureh- yards; or private, 

ing to particular perſons or families: it is unlawful to violate th 
and thereby difturb the aſhes of the dead, which common humanity 
taught the Heathens to abhor*; tho' theſe are not the ſubject of 
commerce, ſo as to be alienable to ordinary uſes, yet a burying-phce 
in a church-yard may be purchaſed from thoſe that have the power 
of diſpoſal of the ſame for that uſe, and a private burying-place paſl- 
es as pertinent of the ground wherein it is ſituate b, or to which it 
belongs; and fo does a feat in a church, as alfo a burial-place there, 
or in a church-yard, and that either by voluntary right or adjudi- 
cation. Private burial-places in one's own property, not being con- 
to be religious with us 
at this day, as Sir Thomas Craig juſtly obſerves d. 


8 


ie gates or walls of cities and towns were 
eſteemed almoſt of the ſame kind with things ſacred, and were term- 


ed ſanctæ, becauſe they were guarded by ſevere ſanction of the law, 
that they could not be violated upon pain of death *. There is no 


i, doubt but the ſcaling the walls of cities, or otherwiſe violating them, 


is ſeverely puniſhable at this day, eſpecially in times of war, 


In another ſenſe, things are nullius, or belong to none, that are not 
in the property of any, tho' they are capable of being appropriated*. 
Of this kind are precious ſtones lying on the ſhore, treaſures hid in 
the carth, things relinquiſhed by the owners, wild beaſts in the fields, 
fowls in the air, and fiſhes in the ſeas ; theſe things, before they are 
ſeized, belong to none, but become the property of the perſon who 
firſt ſeizes or apprehends them, according to the ſtate of nature, and 
rules of the civil law of the Romans ; the maxim with them bein 


to the firſt ſeizer or occupant. 


Bur, by the law of moſt nations, and particularly with us, this 
natural liberty is brought under divers regulations. Thus the privilege 


of fowling and hunting is regulated by our ſtatutes for preſerving the 


me t, an univerſal freedom as to theſe being detrimental to the pub- 
lic intereſt ; and likewiſe the liberty of fiſhing is very much limited, 
eſpecially as to ſalmon- fiſning, which is, inter regalia, competent to 
none but thoſe who have it in their charters from the ſovereign, or 
have acquired it by preſcription. 


Hi p treaſures in the earth, vig. money and other precious things, 
whereof the owner is not known, belong to the king, or to thoſe hav- 


ing right from him; as likewiſe all other things which the owners. 


have loſt or derelinquiſhed. As to ſuch things the maxim of law is, 
that gue nullius ſunt cedunt domino regi, which takes place by the 

reſent law of moſt countries, and particularly with us, as is plain 
in many inſtances : thus the king is laſt heir, when none can ſhew a 
title to the ſucceſſion by blood, or the deceaſt's ſettlement, &c. 


As to things that never were appropriated, but are capable of being 


ſo, as precious ſtones lying on the ſhore, or the like, we follow the 


foreſaid rule in the civil law, that the property of them is acquired 
by the firſt occupancy, under the above limitations, as to fowling, 
| hunting 
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17. Things 
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and things 
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ables and im- 
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to legal ef- 
fects, parti- 
cularly ſuc- 


ceſſion. 
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hunting and fiſhing ; for, in theſe things that never were in the pro- 
perty of any perſon, the ſame cannot be transferred to the king b 
eſcheat, as is the caſe of things whereof the property once too 
place, but is abandoned, or the proprietor is not known, or dies with · 
out heirs, I ſhall treat more fully of theſe matters elſewhere *. 


In the next place, things, from their nature and different effects 
in law, are divided into moveable and immoveable : things moveable 
are thoſe which, by their nature, paſs from hand to hand by deli- 
very, ſuch as lying money, things not fixed to the ground, all kinds 
of houſhold furniture, pieces of workmanſhip tho never ſo bulky, 
as ſhips, things that move themſelves, as horſes, cows, ſheep, &c. 
are likewiſe accounted moveables. | 


THr1NnGs immoveable are the earth, and what adheres to its ſur- 
face, either naturally, as growing trees, graſs, &c, or 1 ys as 
houſes, and every thing fixed to them for their perpetual uſe. By our 
law, tho' natural fruits, while growing, are pars fun, and follow the 
ground, yet thoſe of induſtry are eſteemed as moveable: thus grow- 
ing corns do not go to the purchaſer of the lands, unleſs ſpecially 
expreſt, nor to the heir of the ſower, becauſe he that ſows has right 
to reap, and that right therefore was in Bonis of him, and as move- 
able goes to his executors; and if part was ſown, and part unſown, 
it divides proportionally between the executor and the heir, what 
was ſown 1 the deceaſt's death falling to the executor b. 


THr1NGs termed fungibles are frequently in law diſtinguiſhed from 
the ipſa corpora of moveables, as money, corn, oil, Cc. © becauſe they 
are conſidered rather by their quantity, in number, weight or meaſure, 
than by the ſpecies of which they conſiſt, and the like quantity of the 
ſame kind being returned is alike, as if the fame very things were re- 
ſtored, 2h. | | 


THERE is this ſignal difference, as to legal effects, betwixt move- 
ables and immoveables, that'in moveables, concerning which feldom 


titles in writing occur, poſſeſſion of them preſumes property, unlels it 


is proved that the poſſeſſion was not by a title of alienation ; but, in 
immoveables, the tranſmiſſion of them is by proper titles in writing, 
nor will poſſeſſion, tho' ever ſo ancient, make up a right to them; 
with an exception as to lands poſſeſſed by the udal right in Ork- 
ney and Zetland4, of which in another place. | 


AGAIN, moveables, upon the death of the proprietor, go to his 
executors ; immoveables to his heir, ſtrictly ſo termed ; for, by our law, 
when one is poſſeſſed of moveables and an eſtate in land, if he has 
ſeveral relations of the ſame line of ſucceſſion and degree, as divers 
children, his eldeſt fon is his heir in the land eſtate or heritage, and 
the younger children ſucceed in the moveables, termed executry : 
the heir makes up his title by ſervice, and the executors by confir- 
mation, or even by poſſeſſion of the pſa 5 5 There is likewiſe a 


diverſity between moveables and immoveables, as to the method ol 


affecting them by legal diligence or otherwiſe, as ſhall appear in the 
progreſs of the work. 
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Tuts diſtinction is transferred to rights, which are either move- 
able or heritable, and is of great uſe with reſpect to ſucceſſion; move- 
able rights, in the ſame manner as pſa corpora, go to the exccutors. 
Perſonal bonds without clauſes of infeftment are moveable, tho' the 

bear to be payable to one and his heirs ; for heir in the general ſenſe 
comprehends executors, who are heirs or ſueceſſors in moveables ; fo 
that unleſs, by a clauſe in the bond, executors are excluded; they are 
implyed, and the ordinary conception of moveable bonds is to heirs, 
executors or aſlignies, being exegetick of one another : in that caſe 
bills, notes, and all perſonal claims, in relation to moveables, due by 
writing, or without it, are deemed moveable rights; and, when in 
writing, are ſometimes called with us, as in the civil law, nomina debi- 
torum. A proviſion of moveable goods comprehends only the 15% 
corpora br peck of goods, but not ſuch nomina or debts *, | 


HxRI TABLE rights. are theſe which go to the heir of the deccaſ- 


ed, as all land rights, bonds, fecluding executors, or containing pro- 
viſion of infeftment, or deſtinate to a {ries of heirs, by different de- 
grees of ſubſtitution, or rights conceived in favours of heirs-male ; but 
a common ſubſtitution in a moveable bond, as where it is payable to the 
father in liferent, and to the ſon in fee, whom failing, to the father, 
his heirs, executors or aſſignies, does not make it heritable ; for, on 
the ſon's death without iſſue, (the father being dead before) it will 
fall to the executors of the father *, 


Ix the laſt place, things are molt properly divided in the civil law 
into corporeal and incorporeal, Corporeal are ſuch as fall under the 
ſenſes, may be ſeen or felt, as the 7p/a corpora, or ſpecies of things 
moveable and immoveable. Incorporeal, are things not ſubje& to the 
ſenſes, but which have their exiſtence in law, as rights of all kinds, 
the rights of property, obligation, ſucceſſion, &c. thele are the ob- 


ject of law, as I formerly obſerved ; nor do the ih corpora of things 


fall under the conſideration of law, otherwiſe than as they are the 


ſubject of rights. 


In this ſenſe, acłions and exceptions are rights; more particularly, 
an action is a right to recover, in a judicial manner, from another 
what is our own, or what is due to us. Exception is that right 
whereby we retain what is our own againſt the actions of others, 
which are repellable in reſpe& of the exception. 


Poss Esso is likewiſe a right of no ſmall importance, v/z. that 
whereby one is intitled to hold what he is poſſeſſed of, till a better 
right in another appears; nor indeed does any thing come within the 
cognizance of law, but under the notion of right, or Its oppoſite 
wrong; that the one may be aſcertained and eſtabliſhed, and the o- 
ther corrected or amended. 


Bur, in a more limited ſenſe, rights are theſe things which conſti- 
tute or increaſe our eſtates, as a right of lands, bonds, or the like ; 


theſe are acquired either for onerous, rational or gratuitous caules, 


and frequently the diverſity in the conſideration has a different effect 
upon the right. An onerous right or deed is that which proceeds 


— ON 


19. The di- 
ſtinction of 
moveable 
heritable 
rights, much 
in uſe with 
us, and tranſ- 
ferred from 
the ſpecies of 
things to 
rights affect · 
ing them. 


20. Things 
corporea land 
incorporeal. 
Rights of all 
kinds deemed 
incorporeal 
things. 


21. In amore 
limited ac- 
ceptation, 
rights are 
ſuch as con- 
ſtitute or in- 
creaſe our 
eſtates. 


and are either 
granted for 


22. The dif- 


theſe as to 
the warran- 
dice, and as 
to the grant 
ers creditors. 


23. Rights, 
as to the 
manner of 
acquiſition, 
either by 
conquelt or 
ſucceſſion. 
The differ- 
ence betwixt 
conqueſt and 
heritage in 
collateral 


ſucceſſion. 


88 An Inſtitute of the Laws of SCOTLAND. Book I. 


on a valuable conſideration in money, or the equi A deed is 
termed rational, when it flows from a' reaſonable cauſe, tho not o- 


- nerous, vi2. where one lyes under a merely natural obligation to grant 
them, as remuneratory donations, neg to children, &c.' A 


Y love and favour for ts GH. 


ALL theſe different kinds of deeds or rights are equally effectual 
againſt the granter, as to diveſting bim of any right in his perſon, ac- 
cording to the tenor of them; but, in default of the granter's right, 
there is a difference. Onerous deeds always imply abfolute warran- 
dice, and therefore the granter is bound to indemnify the receiver, if 
the thing is evicted thro defect of the right; but rational or 55 
tous deeds only imply, that the granter gives the right as he has it, 
and is only underſtood to warrant it againſt his own deeds. 


THERE is likewiſe this diverſity between theſe deeds, with reſpect 
to the granter's creditors, that they cannot be prejudiced by the gra- 
tuitous, or even rational deeds of the debtor, if he thereby became 
incapable to ſatisfy their debts; but onerous deeds are regularly good 
againſt the granter's creditors, unleſs he was diſabled by lawful dili- 
gence, Thus, onerous deeds or debts are moſt favourable, becauſe, 
in defence of them, the receiver is, in damno vitando, intending to 
avoid a toſs. Rational deeds are, in the next place, favoured by law, 
for in them one is acquitting himſelf of n obligation lying upon him 
in equity ; but leaſt of all are gratuitous deeds favourably regarded, 
becauſe the party is there, in lucro captando, deſigning to make gain: 
and, in queſtions concerning the intereſt of third partes, creditors of 
the donor, there is always a preſumption of fraud againſt a purel 
R deed: hence poſterior onerous deeds are preferable to chil- 

rens proviſions in a contract of marriage, where they are only heirs 
of proviſion therein ; whereas 1 deeds would not be ſuſtained 
in prejudice of them: and in all caſes, where there is place for any 
other interpretation, gift is never preſumed. | 


Nxxr, as to the manner of acquiſition, rights are either by con- 
queſt or ſucceſſion, Conqueſt is what one acquires by his own in- 
* or the bounty of others. Succeſſion, that which deſcends to 
one from his anceſtor, and in heritable rights it is called heritage. 
The difference betwixt conqueſt and heritage is remarkable, in the 
ſucceſſion of collaterals to one another in land- rights: as, upon the 
deceaſe of a middle brother, the immediate elder brother to the de- 
ccaſt, failing heirs of his body, is his heir of conqueſt, and the im- 
mediate younger his heir of line, and ſucceeds in his heritage in the 
above ſenſe ; but, if there is no younger brother, the immediate el- 
der inherits as both heir of line and oX conquelt ; and, if there is no 
elder brother, the immediate younger ſucceeds in both capacities, tho' 
the deceaſed had other brothers. The ſame rule holds in the ſucceſ- 
ſion of brothers to a ſiſter: but in the ſucceſſion of females it has no 
place, they being all co-heirs alike *. Nor does it hold at all in 


moveables, all of the ſame degree having equal intereſt therein. Of 
this I ſhall ſpeak further in the title of toevallion?, | 


THERE 
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Tuxxx is this further diverſity betwixt conqueſt and heritage, that 
in conqueſt every man is abſolute fiar of his own acquiſitions, and ſo 
ify. or burthen the 


has r of diſpoſal thereof, and may | 
fame as ke pleaſes, provided he defraud not his creditors ;. but heri- 
li lor ! 

ifying the right of ſucceſſion, as to 


dened by him. The deed 


the deſtination of heirs, or limitations put upon them, is termed a 


tailzie or entail, of which I ſhall diſcourſe afterwards *. 


LAST Lv, Rights are moſt comprehenſively divided into perſonal 
and real, as formerly mentioned v. Rights perſonal, as they ly upon 
the debtor, are termed obligations, to which I therefore proceed, 

leaving the explication of real rights to the ſecond book. 


Obſervations upon the law of England, in relation to the premiſes. 


THE firſt and primary diviſion of things is, that they are either 


in our Property, of out of it. The firſt are all moveable” and im- 
moveable things, which we have in our power to uſe at pleaſure, as 
occaſion requires, and belong either to particular perſons, to the 
whole commonwealth, or to certain corporations in it. Things be. 
longing to the commonwealth are termed public, of which kindare 
public rivers, and ports or harbours, of theſe the property belongs 
to the public; and by the law of England, as well as ours, to the 
king, as head of the commonwealth, and the uſe of them to all the 
ſubjeQs, and to others by tacit permiſſion, 5 


Tul xss belonging to particular corporations or univerſities, in the 
commonwealth, = the publle market - places, theatres in cities or 
borows, and the like, whereof the property is in the corporation, 
and the uſe common to all the members of it, and likewiſe to others, 
as their occaſions require: different from theſe is the common good 
or 


their property, for the common behoof. 


In divers reſpects things are ſaid to be out of our property; as, firſt, 
ſuch as are in the property of none, but may be appropriated ; theſe 
are ſaid to be nullius, 4 to none, as wild beaſts, fowls in the 
air, fiſhes in the ſea, &c. next, ſuch things whereof the uſe is 
common to all, but which are incapable of being reduced into pro- 
perty, as to the whole of them, viz. the air, running water, the o- 
cean, and ſhore whereon it ebbs and flows: but the ſovereignty of the 
Britiſh ſeas belongs to the kings of Britain, as it did to the kings of 
England and Scotland reſpectively, before the union. . 


Tus, likewiſe things waif and ſtray, treaſures hid in the ground, 
and wreck, are deemed in law to be the property of none, and there- 
fore are the king's, by the rule, res nullius ſunt domini regis. Again, 


things ſacred are ſaid to be the property of none; as churches and u- 


tenſils belonging thereto, dedicated to the ſervice of religion, particu- 
larly termed res ſacræ, church-yards, or other places ſet apart for bu- 
rying the dead, called in the wY law res religioſe ; and, _ 

| things 
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in England as 
in che civil 
law. 


ſtray, hid 
treaſures and 
wreck belong 
to the king, or 
thoſe in his 
right: thecon- 
dition of res 
ſacræ, religio- 


ſæ et ſanctæ. 


- of Is 


4. The free 
d of 


| burying- place for himſelf and family, in a church or church-yard, he 


ſonal «af 
choſes in ac* 


don. 


the 


becauſe they belong immediately to the perſon of a man, are 
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ſanction from being vidlated, . as the walls 
by the Romans res 


cannot cut down the trees grow 
EN * 


Tux parſon is intitled to an action for any treſpaſs committed in 


the church or church-yard. - The dead body that is buried bel 
to none, but the offence is ſubje& to eccleſiaſtical cognizance, if it is 


abuſed or removed ©. When one builds a monument or tomb, for a 


and his heirs have an action againſt thoſe who deface it, or remove 


cannot remove or deface them. And the ſame is the caſe of one's 
coat of arms, eſcutcheon, or other 
church over his burying- place. 


To ſtrike with a w 


, or draw a weapon to ſtrike another per- 
ſon, in the church or church- yard, ſubjects the offender to the pu- 
niſhment of having one of his ears cut off, and to excommunication, 
730 facto; and to ſmite another with one's hand there, is puniſhable 

ewiſe by excommunication, and the uſing any chiding words there, 


is liable to ſuſpenſion ab ingreſſu ecclefie, if a lay-man, and from 


miniſtration of his office, if a clergyman . 


Tux violating the walls or ports of a city or bury is, by the 
cuſtom of England, only puniſhable arbitrarily, unleſs it is in the 
time of war or rebellion *, 


Txt diviſion of things which are in our property, or may be 
brought under it, of moſt uſe in practiſe, is, that things are either 
moveable or immoveable, or choſes (i. e. things) in action, as bonds 
are termed in the Engliſh law; the firſt are either valuable, called 
chattels perſonal and real; or things of a baſe nature, as maſtiffs, 
hounds, ſpaniels and hawks ; or things feræ nature, viz. wild beaſts, 
fowls of the air, fiſhes in the ſea or rivers, &c. 


* 


CAT TEIs real, by the law of England, are ſuch as concern the 
reality, or a free-hold, as a leaſe for years, a preſentation to a church, 
an eſtate by ſtatutes merchant and ſtaple, and by elegit. Of theſe 
I ſhall diſcourſe in the proper places s. Chattels perſonal, ſo called, 
gold 


and 


ve-ſtones: for tho the free-hold of the church and church- 
| is in the parſon, and that ſuch monument, tomb or grave-ſtone, 
„ are annexed to the free-hold, yet the parſon himſelf, or any other, 


enſigns of honour, ſet up in the 


4 Ed. . 


* Lib. 1. c. 2; 
et 4. 


Littlt. ſect. 
644, &c. 
Coke 1. 

inſt. 341. 
35. Ed. I. 


© Coke 1. 
inſt, 341. 


Coke 1. 
inſt. 13. 


5 and 6 
Ch. IV. 


Coke ibid. 


$ Lib. 2. tit. 
6. and tit. 9. 
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inſt. 199, 11. 
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£ Coke 4+ 
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and ſilver- plate, jewels, im 


lute property, and if they are ſtolen, the offender is liable to the crime 


follows him, or is with 
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; of houſhold, and” all ' moveable 
of all ſorts: iti theſe we have an abſo- 


ds whatſoever, and cat 


of theft. No eſtate of freehold can be termed a chattel · 

e r bas e ee eee | if} 
Tut nes of a baſe nature may likewiſe be in our abſolute proper- 
ty, but it is not felony to ſteal them; the offender however may be 
indicted for a e or an action upon the caſe for damages ma 


be brought a him for taking them away *. While theſe remain 


with a man, they are his "th erty, and no longer, as one's hound that 
is ſervant, his hawk that is flying at a fowl, 
em : the caſe 


Sc. but if they ſtray, it is lawful for any one to take 


with us is regulated by a 2 al ſtatute as to dogs and hawks *, which 
ſhows that it is not conſidered as theft to take fach creatures to one's. 


own uſe, but only ſubjects the offender to the ſtatutory penalties. | 


Witp beaſts, Ge. are in the roperty of none, but, by the law 
of nature and nations, belong to 


e firſt occupant ; and, by the law 
of England, this is the caſe likewiſe, ſo far as . not contraveen the 
acts for preſerving the game, and one has a qualified p in them 
after he has + I 60 ed them; and if he tames rf an; wot * a pro- 
perty in them ſo long as they remain tame; and felony may be com- 
mitted of the ſame, while they have a cuſtom of returning, but, when 
— regain their natural liberty, they may be freely [Sized by any 
ON, ww 28 


A QUALIFIED p may likewiſe be acquired in thoſe wild 
creatures, by reaſon of a privilege of a park, warren or forreſt, as to 


s oy 5 * 


the deer, conies, pheaſants, and other beaſts of the chace, and fowls 


of the warren ; for the owner has no real property in them, nor can 

he bring an action of treſpaſs for recovering them, calling the ſame his 

own, nor can there be any theft of them; but he may bring a writ 

of treſpaſs againſt the offender, quare warrenam ſuam intravit et 

centum cuniculos cæpit, without calling them his own; but if the deer 

get out of the park, or conies out of the warren, and ſtray, it is law- 
| for any one to take them for his own uſe . I 


. FoRREsTSs, chaces, parks and warrens, are grounds privileged 
for beaſts and fowls of the forreſt, &c. they cannot be made with- 
out licence from the king, becauſe they have divers liberties and pri- 
vileges incident to them. No action lyes againſt the owners of a 
warren, for the conies cating up another's corns, but the proprietor of 
the corn 175 kill them, for they do not belong in property to any 
perſon . There are divers ſtatutes in England for regulating forreſts, 
and courts for putting the ſame in execution ; but chaces, parks and 


warrens are ruled by the common law, and not by the laws of the 


Wr have an old collection of forreſt-laws, and likewiſe ſeveral ſta- 
tutes touching forreſts ; and the privileges of a free forreſt are very 
conſiderable with us, and 'only grantable by the king ; but as toparks 
and warrens, royal grants of ſuch franchiſes are unknown in our law 
under that denomination : parks muſt either have the privileges of for- 


reſts, 


Things of 
baſe nature, 
as d 5 c. 
not felony to 


to. Wild 


beaſts, the 


poſſeſſor has 
a quali 
property in 
them w 


„ eee 


I, A quali- 
d property 
likewiſe ac- 
quired of 
wild beaſts in 
a forreſt, &c. 
forreſts go- 
verned by the 
forreſt law, 
but parks &c. 
by the com - 
mon laws 


12, The caſe 
of forreſts, 
chaces, parks 
and warrens, 
by the law of 
Scotland,how 
far different 
from theſe 
in England. 
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reſts, or none at all. One of our old ſtatutes, mentions woods d 
ks; for, if they: p. 1535. 
from- the cattle of: ©? 

the neighbouring heritors. Parka, and all incloſures, are ſecured, 


and hained :forreſts *,, which I take to be 
lay open, they could not be hained or preſerv 


againſt breaches upon them by ſtatutes, and all the ſubjects are invited 


to make warrens, called in our law coningars; and I doubt not but, 


where conies are eating other mens corns, they 
proprictors, in the ſame manner as by the law of England... 


place. 


Tux laſt lind of things are thoſe called in the Engliſh law things 


in action, as debts due by obligations, contracts, judgments, ſtatutes, 


Sc. They are ſo called, not as if they were depending in ſuit, (for 


whether they are ſo or not does not alter the caſe) but becauſe they 


15. Diviſion. 


of things in- 
to 8 
and incorpo- 
real takes 
ace in the 
w of Eng- 
land. 


1.How a per- 
ſonal * 
obligation, 
deſined in the 
civil law; 
the creditor 
and debitor, 
who. 

2, How far 
the definition 
agrees to ob- 
ligations ariſ- 
ing from de- 
linquencies, 


are not recoverable otherwiſe than by ſuit-or action; and the __ | 
| betwixt things in poſleſſion and theſe ef- 
fects in their law, particularly as to what things of a wife are veſted 
in the husband, as ſhall hereafter appear 


in action hath conſiderable 


4; we call theſe perſonal 
rights, or nomina. debitorum, of which ſhall treat likewiſe in the pro- 


per place; theſe things in action, however, are chattels perſonal, taken 


in a large ac 8 and as ſuch fall to executors and adminiſtra- 
tors of the creditor. 


Tui xos are likewiſe, by the law of Eagan, divided into corporeal 
and incorporeal : CY are ſuch as can 
moveable and immoveable; incorporeal, which are not ſubject to our 


y be killed by che 


Things immoveable are lands, tenements and hereditaments, either 
in poſſeſſion or expectancy, of which I ſhall treat in the proper 


ſeen and felt, as all things 


d Lib, 2. tit 


3. et ſeqq. 


2. tit; 4. 


ſenſes, but in jure confiſtunt, are created by the law, as the rights of Cowel, lib. 
C, 


ſervitudes, &c.* theſe, and all other rights perſonal and real, are the 
ſubject of the law, as I have obſerved in the foregoing title. 


TIT; IF: 
Perſonal rights, or obligations, in general. 


A Perſonal right, or obligation, is defined in the civil law, vincu- 


lum juris, quo neceſſitate adſtringimur alicujus rei ſokvende *, i. e. 
a legal tye, by which one is bound to pay or perform ſomething to ano- 
ther; the perſon liable, or on whom the obligation lyes, is termed 
debtor ; he to whom payment or performance is due, creditor. 


Tunis definition applies not only to obligations ariſing from con- 


tracts, but likewiſe to theſe founded on crimes, ſo far as concerns the 
_— due to the parties injured ; but not as to the puniſhment, the 
offender being bound only to ſuffer pains or penalties after lawful 
conviction, but not to delate or accuſe himſelf, that being repugnant 
to the primary law of ſelf-preſervation. 


PERSONS under proſecution for a capital crime may indeed agrec 
to tranſport themſelves to any of his majeſty's plantations in Ameri- 
ca, either for life, or for a certain term of years, upon condition, that, 


a Princip. 
inſt, de oblig. 


r n 
" N 34.4 n c * vi a N * 
# 9 Fas ad 2 ; . 2 } T a 
4 * 4 Dus - 


debtor's perſon: is only affected, and not his eſtate ; however, it ma 


y onal, and 
— it may 


dP, 1700. 
C. Zo. Fort 


fue the pains of death; which accotdin 
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if they are afterwards found at large in 
without licence or lawful excuſe, within the time limited, 


they ſhall 
| gly, if they are convicted of 
contraveening the terms of the agteement, may be lawfully inflit- 


ed*: but this does not befall them on account of their covenant at 
the tranſportation, but of their guilt of the crime whereof the puniſh- 


ment was conditionally reſpited or remitted, purſuant to the ſtatutes 
in that behalf. =_ AION | Mg 


Tur right ariſing to the creditor is called perfonal, becauſe the 


become real, by ſupervcening heritable ſecurity on lands, or adjudi- 
cation of them upon the perſonal obligation: wherefore many rights 
are both real and perſonal, in a different reſpect. 

ALL perſons are capable to take or receive rights, except ſuch as 
are e prohibited by law : thus, a profeſſed papiſt is declared in- 
capable to purchaſe or enjoy any heritable right, or to fucceed there- 
in to his predeceflor?, "© © iel 


RI1GHTs and obligations may not only be granted in behalf of in- 
fants, or perſons that know not of them, but likewiſe in favour of 


children naſcituri, or unborn. This is frequent in contracts of mat- 


tiage; and nothing hinders one to grant bond 


comes effectual. 


* to the ſon of 
any particular perſon, who perhaps at the time has no children; the 
obligation in ſuch cafe is pendant till the child's nativity, and then be- 


Al perfons that have the free adminiſtration of their own, or 
any other perſon's affairs, may grant obligations either on their own 
account, or that of others, in whoſe name, and by whoſe authority 
they act. Bankrupts and others, in reſpect of their particular cir- 
cumſtances or condition, are difabled to grant obligations; which I 


hall obſerve as they come in my way. 


T | ON 2 regularly in an obligation binds himſelf, his heirs and exc- 
cCutorxs, to pay, &c. but, in a proper ſenſe, the heirs and executors are 


© Fount. 21. 
Jan. 1708. 
Hamilton of 
Bangour, 
46 13. inſt, 
de inut, ſtip. 
IJ. un. cod. ut 
act ab hær. 
&c. 


e L. 7. 8 7. 
ff. I. 6. c. de 


Pac. 


. 137. $4, 
5. ff. de verb. 


oblig. 


power, he is liable for damage 


not bound in force of the obligation; tis the law only that ſubjects 
them to it, as repreſenting him, to which they would have been liable, 
tho' not ſpecified ; however, by our law; a bond is good where the 


granter only binds and abliges his heirs and executors to pay the ſum, 


without - mentioning: himſelf at all as: debtor<, which is conform to 
the civil law“: and if one bind only himſelf, omitting heirs and 
executors, they are liable to the obligation, becauſe they repreſent 
him; and; on the other hand, the 
them, tho' not therein- expreſt. 


 TaixGs. lawfuland poſſible are the only ſubjects concerning which 
obligations can be validly contracted :; but if a thing is in itſelf poſ- 
ſible; but not performable by the debtor, as being a fa& out of his 

and intereſt, which comes in place of 
ſuch fact f, by the rule, that ſocum facti impreftabilis ſubit damnum et 
intereſſe. | | 


5 A a WHEREz 


any part of Great Britain, 


Af a 
* by f 


become real. a 


44 Who ca- 
pable to take 
or receive 


rights. 


5. Rights 

may be grant - 
ed to perſons 
naſcituri, or 
unborn, 


6. Who may 
grant obliga- 
tions. | 


7. Can one 
bind his heirs, 
without men- 
tioning him - 
ſelf as bound; 
and what if 
one bindhim- 
ſelf, without 


mentioning 
his heirs. 


rights of the anceſtor deſcend to 


8. The ſub- 
ject of obli- 
gations, 
things law- 
ful and poſ- 
ſible. 


23 bind 


themſelves to 
the perform - 
unce of an 
unlawful 
contract. 


Yo. Ifa ſhi 
maſter bi 
himſelf to 
ſmuggle or 
run goods, is 
he intitled to 
freight, ' or 
the buyer of 
ſuch goods 
liable for the 
3 ; 
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-' WrzxErFoRE, things that are not in commerce, as things facred 
or public, cannot be contracted upon ?: if both parties know the 


condition of ſuch things, no 
wiſe, the party that is 
on of damages againſt 


obligation ariſes on either ſide ; but, other- 
8 induced by the other may have acti- 


Tuo' one cannot be bound to the performance of an unlawful 
contract, yet the execution of it will ſubject both parties to the puniſh- 
ment of the crime that enſues; but the party who committed it b 

mandate from another has no action againſt the other to indemify 
him; according to the common proverb, "That wrong has no war- 


HE Nc E, a contract with a ſhipmaſter to ſmuggle or run s be- 
ing unlawful, he cannot be bound to prove he did it, nor is he li- 
able for goods undertaken to be run, otherwiſe than by proving by 
his oath that he applied them to his own uſe* ; but the freight 
covenanted will be due in ſuch caſe, in the ſame manner as the price 


of ſuch goods ſold to a buyer who knew their condition, even tho 


the s are ſeized in his poſſeſſion, by which he loſes them 4. In 
this caſe of run' goods fold, the purchaſer, who is ignorant of thcir 
circumſtances, would not be liable for the 


and, if he has paid it, he is intitled to reſtitution, ſince the ſeller muſt 


11. Thebuy- 
er or expoſer 
of run goods 
to ſale may 
ſeize them, 
and be intitl- 
ed to treble 
the value, by 
the act of 11 
Geo. I. if the 
r uſes 

not the privi- 
lege, he is H- 
able for the 
price. 


* 


be anſwerable for his own fault, and indemnify the buyer who is in- 
nocent, the rule of law and equity being, that factum cuique ſuum, non 
adverſario, nocere debet, Every one's act or fault muſt be hurtful to 
himſelf, and not to the adverſe party *, $253 


By a Britiſh ſtatute, in order to detect the running of goods, and 
to prevent the expoſing to ſale run or prohibited goods, tis enacted, 
That ſuch s offered to ſale may be ſeized by 1 perſon to whom 
they are offered, or by the cuſtom- houſe officer; and likewiſe that 
they may be ſeized from the buyer by the ſeller or cuſtom- houſe offi- 
cer, provided the goods be, within 48 hours after, lodged in the 
cuſtom-houſe, and the perſon from whom they are ſeized not only 
forfeits the goods, but treble value to the ſeizer*: but the bargain of 
ſale ſubſiſts ſo as to ſubje& the buyer, who knowingly receives run 
goods, to the price ; for, if he does not uſe the liberty allowed by the 


price if they are ſeized; a 


f ix Geo. I. 
c. 29. 


tute, he ĩs in the common caſe of every purchaſer; ſince, as law and 


reaſon in ſuch caſe ſpeak, nemo videtur fraudare eos, qui ſciunt et con- 

ſentiunt, No perſon can complain that he is wronged in a matter to 
which he conſents s; but one that bargains to fell ſuch goods to a 
buyer, knowing them to be run, is not Fable in damages for not im- 
plementing, becauſe that were to put it in the power of the buyer to 
ſcize the goods, and ſubje the ſeller to treble the value, on this ſta- 
tuteb. If this ſtatute were obſerved, it would ſoon put an end to this 
pernicious trade of ſmuggling ; for if run goods could not ſafely be 
fold, none would deal in that buſineſs: but many are fo infatuated, 
that they ſtill follow that deteſtable way of life, to the great detri- 
men of the public revenue, landed intereſt of the nation, ir trading, 
and for the molt part to the ruin of themſelves, beſides a train of frauds 
and perjurics wherewith it is neceſlarily attended. 


OBLI- 


EL. 145. ff. 
de reg. juris. 
Drummond 
contra Yeul, 
June 1743. 
* Nov. 1731. 
Gilchriſt. 


a 1 Tim. vi. 
18. 1 John ĩii. 
17, &c. 


Rom. v. 7,8. 


Matth. xxv. 
35. et ſeqq, 


Dec, 12. 
1661, Hep- 
burn, Feb. 8. 
1666, Ker. 
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OBLIGATIONS are either natural only, or civil; natural only are 
ſuch as are founded in the law of nature alone, without legal remedy 
from the civil authority: ſome of theſe give only an imperfect right to 
the perſons claiming under them, even * the law of nature, and are 
entirely left to the conſcience of thoſe from whom performance is due. 


This is the caſe of remuneratory obligations, offices of beneficence 


and charity; -tho' theſe fall under attributive juſtice, taken in an ex- 
tenſive ſenſe, yet the perſons that receive the benefit have no perfect 
right to it, or power of exaction. Ihe obligation lyes to Gop, who, 


by the ſenſe of humanity implanted in our nature, and by his poſitive 


command *, enjoins the exerciſe of theſe ſocial virtues, and tis the 
plory of one's character to excel in them; and for ſuch perſon, (cal- 


12. Obligati- 
ons, either 
natural only, 
orcivil : how 
far the non- 
obſervance of 
the obligati- 
ons to bene- 
ficence and 
charity ſub- 


Jes theparty 


to injuſtice. 


, by the great Apoſtle, a good man) peradventure ſome would even 


dare to die, who ſcarcely would for a righteous or juſt man, viz. one 
who is not endowed with thoſe amiable qualities, but adheres ſtrictly 
to what he is bound to by the rules of juſtice, as the ſame inſpired 
writer argues b. | 


Ir one ſhall be fo baſe, ſelfiſh and uncharitable, as to deny relief 
to the indigent, or refuſe other acts of beneficence to thoſe who are 
proper objects for receiving them, he incurs a deteſtable character in 
this life, and the danger of cternal miſery in the next ©; but, at the 
ſame time, he is not injurious, or guilty of injuſtice-towards thoſe 
whom he thus uſes, ſince they have no perfect right to their claim; 


5 ** the denial of them cannot be injury or wrong, in a proper 
Co | 


IN other natural obligations, the creditor has a perfect right by the 


law of nature; but the law of the nation has denied its aſſiſtance to 


make that right effectual, and declares it void, as in contracts null 
for want of legal formalities. The nullity of ſuch contract is impoſ- 
ed as a penalty upon thoſe who negle& the preſcription of law, to 
which all the ſubjects are deemed to conſent; and therefore one may, 
with a good a 1 ri take advantage of ſuch nullity, | wg ws he 
indemnify the other party, by putting him in the ſame ſtate he was 
in before the contract was entered into, as I fully obſerved above 4. 
This was the caſe of ſimple promiſes, or nuda pacta among rhe Ro- 


mans e, and is with us, of obligations null for want of the legal for- 


malities, as theſe that require writing to their perfection where it is 
not adhibited; in ſuch caſes one's conſcience muſt follow the law, if 
not contrary to the law of Gop and right reaſon. 


Bor as naked pactions with the Romans, tho' they could not pro- 
duce action in favour of the creditor, yet were valid to the debtor 
by way of exception; ſo with us, verbal agreements, relative to o- 
bli ations perfected by writing, are good to operate liberation in be- 
half of the debtor, by exception; for there is no place to reſile from 

actions, even without writing, whereby a debt conſtitute by writ- 
ing is diſcharged in whole or in part, by the rule, that in pactis libe- 
ratorits non eſt locus penitentie ; but then ſuch pactions mult be pro- 
ved by oath of the creditor, becauſe it is not allowed by our law to 
take away writing by witneſſes. | | 
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vIL „ are ſuch as may be made effeftual by legal 
ion; 


ome of theſe are only binding, till ſet aſide by a ſen- 
juſt defence of foree, fraud, 
R 


court, — 


ed; whitare of the like, againſt them. For 4s oman | gave out his 
tld, tilts, reſtoring perſons lſed in foch vaſes againſt their own obligs- 
tions; {6 the lords of ſeſſion are veſted with the like power, and re- 


duce them on legal 
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ther pure, 
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or to a day: 
the different 
effect of a 
condition ad- 
jected to an 
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and of that 


to a legacy. 


17. Conditi- 
ons poſſible, 
or impoſſiblo: 
the effect of 


an impoſſible 


condition 


contract, le- 


gacy, or bond 
of proviſion. 


18. Obligati- 
ons ſub mo- 
do; may, the 
ſubject of 

ſuch be appli- 
ed to any o- 
ther uſe than 
that Which 
is annexed 


to t. 1 1 
* X 


19. Obligati- 
ons to a day 


certain or 


it the uſe and defi 
- - muſt be reſtored. 


rounds. Obligations of this laſt ſort, as not —_ 
fourided in natural equity, may be termed merely civil; others 
theſe obligations are fully binding, and may be called mixed, as be- 
ing compounded of natural equity, which ſupports the ob/igation, as 
well as the civil ſarron, © | | 


AG AtN, obligations civil ate either pure, conditional, or to a day; 
pure, where neither day nor condition is adjected to the performance, 
and in theſe action is preſently competent *; conditional, when the 
effect of the obligation is ſuſpended, upon the exiſtence of an uncer- 
tain event; in this caſe, notwithſtanding the condition, there is no 
place for reſiling ; and the creditor tranſmits the hope of the obliga- 
tion to his heirs; tho' he die before the condition exiſts “; which is 
otherwiſe in conditional legacies, for theſe become void by the lega- 


tary's death before the condition takes place, becauſe the perſonal o 


affection to the legatary, and not to his heirs, is regarded by the teſ- 
1 Nn dh n 


CoxD1TIONs are either poſſible, or impoſſible ; the firſt are ſuch 


as may naturally and legally happen: impoſſible, ſuch as either natu- 
rally or legally cannot come to paſs; for what is contrary to law or 
good conſcience, is in the judgment of law impoſlible. The rule in 


Allee, to « contraete is, that they are null, by addition of impoſſible or unlaw- 


ful conditions 4,” it _ thence preſumed the parties were not ſeri- 
ous ; whereas, in legacies, ſuch condition is void, and the legacy e- 


ſteemed pure: for the teſtator is preſumed ſincerely to intend - that 


the legacy ſhall be effectual, nemo præſumitur ludere in extremis ; as 


likewiſe in bonds of proviſion by parents, becauſe of the natural ob- 
ligation to provide children; this duty the parent is underſtood to be 
ſatisfying, by granting ſuch bonds, which therefore mult be effectual. 


OBLIGATIONS may likewiſe be ſab modo, where the end or de- 
ſign of the thing ſtipulated is aſcertained ; as; I promiſe you 100 J. 
payable at a day certain, that you may build me a houſe of ſuch 
dimenſions : the ſum is preſently payable, and the receiver may only 
thereafter be compelled to perform ©, which is otherwiſe in conditi- 


; 2 If the uſe or end for which the thing is given is 
chalf of the receiver, it is rather a council, than a quality 


purely in 
of the gift, and the applying it to any other uſe will not annul the 
grant. if is otherwiſe, if it relbeR the giver or a third party; for then, 
of the grant is not complied with, money 


the granter may inſiſt for ſecurity of 
before he make payment. 8 


theſe modal 8 (if I may fo call them) 
other party's performance, 


L. 31. ff. de 
obl. et act. 

I. 14. ff. de 
condit, inſtit. 


*L. 17. Hſin. 
ff. de condit. 
et demonſt. 
I. fin. cod. 
de his que 
ſub modo, 
&c. 


OBLIGATIONS to a day, are either to a day certain or uncer- 
tain; if it is uncertain that the day ſhall ever exiſt, then it has the 
| effect 


« Feb. 12. 
1677, Bel- 
ches. 


d Dec. 14 
1710, Smith. 
I. 75. ff. de 
condit. et de 
monſt. 

c Harcus, 
(bonds)Nov. 
25. 1686. 
Kelſo, July 
1687. Mur- 
ray. 

4 Jan; 17. 
1665. Edgar, 
Feb. 12. 
1677. Bel- 
ches. 

e Jan. 30. 
1730, Bell 
contra Da-; 
vidſon. 


ſon there was, that the 
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the effect of a conditional obligation; as a proviſion payable to a child 


at ſuch an age, the child dying before that age, the obligation is void 


thro' failing of the condition *: but it is otherwiſe, if it is con- 
ceived, failing the child, to a ſubſtitute, or if gtanted to a ſtranger, 
his heirs and executors ©; but which muſt be limited to the caſe where 
ſuch bond is for borrowed money, or other valuable conſideration, 
for otherwiſe the addition of heirs and aſſignies could not ſupport it, 
ſince, thro' default of the condition, it becomes void, and ſo could 


uncertain } 
how far theſẽ 
laſt are con* 
ſidered as 
conditions; 


not tranſmit to them more than in a bond of proviſion, where ſuch . 


addition does not avail, as appears from the forecited caſe of Belches. 
If it is certain the day ſhall exiſt, but uncertain when, as at the day 
of one's death, it is not a condition, but the performance is only de- 
layed 4 


. THE lords indeed abſolved a defender in an action upon a bond of 
proviſion, payable at the granter's death, tho' bearing heirs and aſſig- 
nies , the child having raw y wane the granter ; but the ſpecial rea- 

ond bore for the child's ſubſiſtence after the 
granter's death, which imported a condition of the child's ſurvival. 


A coxnDITION irritant or reſolutive is improperly termed a con- 
dition, becauſe the addition of ſuch clauſes does not ſuſpend the right 
or obligation, which preſently takes place, but is to be diſſolved and 
irritated, i. e. made void, upon the doing or not doing of ſomething. 
It is in the option of the party, in whoſe favour the irritancy is added, 
to take the benefit of it or not, as he thinks fit f, ſince he may re- 
nounce what is introduced in his behalf: theſe are frequent in re- 


verſions and failzies, of which I ſhall diſcourſe in their proper places, 


Ix contracts, the mutual confiderations or obligations are generally 
expreſt by way of conditions; but they are not properly ſuch ; they 
are indeed cauſes of each other, and, therefore, if the one party do 
not perform, the other may plead a liberation, cauſa data non ſecuta : 


and if in ſuch declarator of freedom, the defender fails in perform- 


ance, on or before a day limited for that purpoſe by the judge, deerce 
freeing the purſuer from the contract will proceed; or the party who 
is determined to ſtand to the contract may ſue the other for damages, 
occaſioned thro' his not implementing the contract upon his part; 
and, before performance of the counter- obligation, one of the parties 


may uſe diligence for ſecuring his intereſt, and, if the other party do 


1 I. 19. J. 55. 
ﬀ. de cond, 
et demonſt. 
I. 4. cod. de 
condit. inſer- 
us, 


not oppoſe it, may inſiſt in execution, by poinding, or otherwiſe ; 
and it is jus tertii to any other than him, in whoſe favour the coun- 
ter · proviſion is conceived, to object the non- performance, which is 
otherwiſe in conditional obligations. 
Poss1BLE conditions are diſtinguiſhed into potential, that depend 
n the power and will of the creditor or legatee burthened there- 
with; caſual, that han n an uncertain event; and mixed, that 
artly depend on the will of the party, and partly on a caſual event. 


he uſe of this diſtinction is frequent in practice; for in caſual con- 
ditions, or mixed, ſo far as they are caſual, the event muſt actually 
happen before the obligation be good *: but potential or voluntary 
conditions, and mixed, ſo far as they are voluntary, are held as per-, 


B b 


tormed, 
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are either po- 
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formed, if the party, on whom impoſed, did all he could in reaſon 
for their implement *: for inſtance, the condition 'of marrying — 
ticular woman is held as fulfilled, if the man did ſeriouſly court her, 
and ſhe refuſed, or if ſhe became a vicious woman, whom it was a diſ- 
credit to marry . | * 3 


' Ir the party, on whom a potential or mixed condition is impoſed, 


refuſe or delay performance, till 'tis become impreſtable, he loſes 
the benefit of the grant or obligation to which it is annexed . On 


the other hand, if he, whoſe intereſt it was, that ſuch condition ſhould 


not be fulfilled, hindered its accompliſhment, it is held as implement- li 


ed, the rule being, That quoties per eum flat, cujus intereſt conditio 
nem non impleri, quo minus impleatur, pro impleta habetur ; but, if a 
condition of that kind fail by mere accident, or by the death of the 
perſon to whom, or by whom it was to be performed, the grant or 
obligation becomes void *. | 


CoNDITIONAL obli : rly fo termed, are preſently 
binding and irrevocable, and only the effect is ſuſpended ; but ſome- 
times the obligation is only to be contracted upon condition, which 


affects the very ſubſtance of it: thus, an offer has an implied conditi- 


on of acceptance, whereby alone the conſent of the other party ac- 


cedes, and converts the offer into a contract, ſo that it is not binding, 
but ambulatory or revocable, till it is accepted, and therefore either 
revocation by the offerer, or death of either party before acceptance, 
voids it f. The ſame rule holds in mutual contracts; the one party 
ſubſcribing is not bound till the other ſubſcribe likewiſe. 


 AxoTnrR famous diſtinction of obligations in the civil law, from 
the cauſe of them, is into ſuch as ariſe, either, ex contractu, from a 
contract, or ſomething that has a reſemblance to it, quaſi ex contrac- 
tu; or from a delinquency, ex delicto, or ſomething that has a reſem- 
blance to it, quaſi ex delicto i. TY 


An obligation ex contractu, or ariſing from a contract, is where an 
expreſs contract is the cauſe of the obligation; that, quaſi ex contractu, 
is an obligation which ariſes from a preſumptive contract: it happens 
where, upon account of the deed of one of the parties, in behalf of 
the other, or of the connection of their intereſts, the law impoſes an 
obligation on them for their mutual behoof, as if a contract had real- 
ly interveened ; ſo that in theſe the law ſupplies the conſent of par- 
ties, which either thro' infirmity of age, abſence, or otherwiſe, 
could not be adhibited. | 


THESE are only reckoned five in the civil law, viz. negotiorum 
geſtio, or the management of the affairs of an abſent friend, Tutory, 


Adminiſtration of t ings in common, Entry of an heir, and Payment 


of what is not due b. But truly there are more inſtances of that kind; 
however, to hint at thele five ; in the firſt cafe, the law will compel 
the perſon abſent to reimburſe the manager, and the manager to ren- 
der a faithful account of his adminiſtration, as if they had covenant- 
ed to that purpoſe. In the ſecond, the obligations betwixt pupils 
or minors, and tutors or curators, are defined by law: for infants 

| ba | and 


june 27, 
1667. Allan. 


Z Tit. inſt. de 


oblig. quæ 
ex del. naſc. 


Tit. inſt. de 
* quæ 
quaſi ex con- 


tractu naſc. 
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and minors, not being capable to take care of themſelves, and their 
affairs, the law impoſes {tri obligations upon their guardians, for 
ſecurity of their intereſt. And in the third, where one of the joint 
proprietors lays out money or pains neceſſarily or profitably upon 
the common ſubject, he muſt be proportionally reimburſed, as if a 
contract had interveened betwixt them, and livewle may compel 


him to concur in a diviſion at his ſuit. In the fourth, an heir or ex- 


ecutor, entering to the predeceſſor's eſtate, is as much bound to the 
creditors and legatees, at leaſt to the extent of the ſubjects, as if he 
had contracted with them: and in the laſt, one that receives payment 
of what is not truly due to him, but erroneouſly paid by the other, 
is as much liable to refund or reſtore it, as if he had actually bor- 


rowed the money. I ſhall have opportunity to treat fully of theſe 


afterwards, in their proper places. 


Tit. inſtit. 
de obligat. 
quæ ex delic- 
to naſc. 

d Inf. tit. 10. 


© Tit. inſtit. 

de obligat. 
ur quaſi ex 
licto naſc. 


4 Tit. cod. 
de pœnis ju- 
dic. &c. 


e Grznw, 

de Ll. abrog. 

2 tit. inſtit. 
e oblig. que 

quaſi — 4 

licto, Bruce 

deciſ. 83. 


p. 1540. 


c. 4. 
* P. 1469. 
c. 26. 


OBLIGATIONS ex delicto, or ariſing from a delinquency, take 
place, where the crime or offence of one cauſes damage to another, 
which muſt be repaired by the offender to the perſon aggrieved *. 1 


- 


ſhall treat fully of reparation of damage, on that head, in a proper by 


title d. The offender is likewiſe liable to puniſhment ; but that 
longs to the criminal law. 


Tux laſt branch of this diviſion, is the obligation ſaid to ariſe 
quaſi ex delicto, or from a fact, which is not a delinquency in the 
roper ſenſe, but has an affinity or-reſemblance to it, and which the 
* conſtrues a crime to a certain effect for the publick good ©, I 
ſhall conſider theſe particularly here, as not having a proper oppor- 
tunity to do it elſewhere. | 


' THnesE improper crimes in the civil law were four; Firſt, where a 
judge, thro” unskilfulneſs or imprudence, pronounced a wrong ſen- 
ſence, he was faid [item ſuam facere, i. e. he behoved to defend it, 
as if the cauſe were his own, and was liable to ſatisfy the party inju- 
red his damage, at the diſcretion of the ſuperior judge ; but if he 
wilfully gave unjuſt judgment, through deceit, bribery or corruption, 
it was a real, and indeed an enormous crime: he became infamous, 


was ſubjected to baniſhment and reſtitution of treble the ſum corrupt- 


ly received, beſides indemnifying the perſon aggrieved *, 


By our law, and the law of all nations at preſent, a judge is not 
anſwerable for his erroneous judgment; and indeed it were moſt 
unreaſonable he ſhould, ſince all that is in his power is to give judg- 
ment according to the beſt of his knowledge and capacity : it is true, 
one is liable for damage happening thro his ignorance of what he 
profeſſes to know, as is the ah of tradeſmen; but which is different 
as to judges, thoſe being veſted with a public office by the govern- 
ment, which they may be compelled to accept. 8 


Bur if, thro' fraud, bribery or corruption, judges with us do 
not equal juſtice, they are liable in damages to the party leſed, and 
puniſhable with infamy, loſs of office, and incapacity of any public 
truſt*, A refuſal to adminiſter juſtice is likewife puniſhable by a tem- 
porary ſuſpenſion, and charges to the party grieved 8. pe 

| ND 
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AND if a judge aſſume n in a cauſe where he is no 


competent, he is anſwerable for all the conſequences, tho he err 
thro' ignorance ; becauſe he was ſo far from 
in ſuch caſe, that he ought not to have concerned himſelf in it; and 
where the injuſtice is groſs and palpable, it will be preſumed fraudu- 
lently done!. wry 2 | 


Ox the other hand, the character of judges ought to be ſecured 
from unjuſt attacks, and groundleſs accuſations ; therefore, any that 
complains of a judge as partial, and cannot ſufficiently prove it, is li- 
able to the ſame penalties that would have been inflicted on the judge, 
if the accuſation had been made good, beſides an additional arbitrary 
puniſhment for defaming the judge, ſuitable to his dignity and the 
offenders circumſtances, I ſhall ſpeak more fully of judges elſe- 


where e. 


Tur ſecond imptoper delinquency is, when any thing is thrown 
over or poured out, from windows of houſes, into the ſtreets, high- 
ways, or other common paſſage, whereby damage is done to thoſe 
that paſs by, the maſter of the mm is liable to repair it, as if it had 
been done by himſelf, becauſe he ought to have prevented ſuch da- 
mage : indeed, by the civil law double damage was due to the perſon 
aggrieved i, but that cannot take place with us, the private party 
having no more than redreſs of damage, in the caſe of real delinquen- 


cles, except where it is otherwiſe ſpecially provided by ſtatute, 


' A THIRD is, where there is any thing hung up or placed above 
common paſſages, which may, by the fall, do damage to perſons 
paſſing by ; the 4 that did it, or ſuffers it to be done, is liable 
to a definit penalty by the civil law; and no doubt by our law, upon 
a regular complaint, he will be compelled to take it down; but no pe- 


nalty can be due with us without an expreſs ſtatute, which we have 


not in this caſe: however, if it is not removed, when the party con- 
cerned is required by lawful authority, at the inſtance of perſons in 
the neighbourhood, he may afterwards be puniſhed. 


Tur fourth and laſt concerns damage done by the crimes of the 


maſter of a ſhip, or thoſe whom he uſes as his crew, which ſubjected 


the owners in double the value of the goods damnified to the mer- 
chant, or. by the ſervants in an inn or ſtablery to the paſſengers or 
lodgers: it inferred likewiſe double damage againſt the maſter, becauſe 
he ought to have employed honeſt ſervants . This takes no place with 
us as to the double damage; the owners are liable, jointly and ſeve- 
rally, (of which more hereafter) and the maſter in full damage to the 


party grieved, and the offenders are puniſhed according to the deme- 
rits of their crimes. | 


OBLIGATIONS, in the laſt place, may, from their original, fitly 
be divided into natural and conventional, or by engagement: under 
the firſt are comprehended ſuch as are purely 3 without legal 
remedy, (of which I treated in the firſt diviſion of obligations) as well 
as theſe that are effectual and ſecured by civil action; tho' theſe are 
derived from nature, yet as to ſome of them, in order to raiſe the ob- 


' ligation, 


ing bound to judge 
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and into thoſe that ate merely civil, as being void of natural 


or of him in who 


jon. they ſuppoſe à fact, either of the party againſt whom it lyes, 
gr Tp Fl favour the right is vince. oy +1 are theſe 208: hav 
husband and wife, parents and children, tutors and pupils; alſo thoſe of 
reſtitution er ence, and repatation on account of delinquen- 
cies; Of all which 1 
to conventional obligations of all 
our oon engagement. 4 


Obſervation upon the Law of England in relation to the Hremſes. 


- THO! the term obligation is for moſt part taken, in the common 
law of England, for a bond containing a 2 with a condition 
for payment of a ſum of money, or doing ſome fact; yet, in the large 
extent, it comprehends all obligations impoſed upon us, either by na- 
ture or our own conſent. And as their law does not give action upon 
many natural obligations, — for retutns of gratitude, or upon 
nude contracts, or naked promiſes*, the diſtinction of obligations 
into natural and civil, and of the natural ones into theſe that are pure- 
ly ſuch, as whereon no action can ariſe, and ſuch as are made effec- 
tual by a civil remedy, is well founded in their law. 


Civil obligations are diſtinguiſhed into ſuch as are founded in e- 
quity, and — an effectual action, and therefore are termed mixed; 
uity; and 


- tho' an action may be given upon them, yet a juſt defence lyes in bar 


Coke 6. 


rep. 30, 31. 
1. inſt. 208. 


© Coke 1. 
Inſt, 208. 


mine, the arrival o 
is paſt no demand can be made. 


thereof, as extorted by dureſs, or obtained by fraud, &c. and becauſe 
obligations are the grounds of action, therefore, in the Engliſh law, 
they are termed things in action. 


Err ru civil obligations are divided into ſuch as are pure, or 
preſently payable, thoſe that are payable at a day certain, and con- 
ditional ones, which are only due upon the exiſtence of an uncer- 
tain event, If no time is limited in the bond, the money is due preſent- 


ly ; but, in ſuch caſe of a pure obligation, the ſum is underſtood pay- 


je d of the 
following ti · 
tles. 


Il treat in the following titles; and next procecd 
kinds, thro which we are bound by 


1. The diſ- 
tinction of 
obligations 
into natural 
and civil, and 
of natural in» 
1 as 
uee ac; 
tion, and 
thoſe that do 
not, holds in 
the law of 


2. As Uke - 
wiſe of civil 
obligations 
into ſuch as 
are merely 
civil, and 
thoſe that 
are mixed. 


2, Civil obli- 
gations either 
pure, to aday 

or conditi- 
onal. Det 


able in a convenient time®, for the creditor non debet adire cum ſaccu, 


ought. not to accoſt the debtor for preſent payment, without previous 
notice; and therefore demand ought to be made, before the partycan in- 
curany forfeiture, or be put in mora, in defaultof payment, which is not 
neceſlary in an 3 tion to a day certain; for dies interpellit pro ho- 


Ir one owns himſelf debtor in a ſum, but that it is never to be 


paid, the obligation is good, and the ſokvendum or clauſe touching the 
non-payment. void, and the money is preſently due: the like holds if 
A owns himſelf debtor to B, to 

2 miſtake in the writer, and the 


e paid to A, it will be underſtood 


ditor ©, 


Ir two become bound in an obligation ſimply, without bearin 


_ Jointly and Seyerally, or words equivalent, as, We bind us, and each of | 
2s, they are not liable ſeverally for the whole debt, but only joint- 


was 0 - ly: 


the day is ſufficient notification, but till the day 


money ſhall be paid to B the cre- 


dum void. 


0 In caſe the 


olvendum in 
an oblifation 


differ from 


the ſubſtanti- 
al part of it, 


the ſolven- 


. Obligati- 


ons joint and 


ſeveral, how 


conſtituted. 
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6. age 
one's obliga- 
tion bear not 
heirs, or 
mention his 
heirs, but 
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the obligor, 
but ſingle ob- 
ligations for 
the obligee. 


11. The caſe 
of obligati- 
ons when the 


ceſſion ; but, in caſe of a corporation 


‚ thereby it becomes conditional, 
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ly: "bu if it contain the above words, the obligation is both joint and 


WHERE one binds himſelf without mentioning his executors, they 
are notwithſtanding bound; but if he binds himſelf, his executors 
and adminiſtrators, (leaving out heirs) the heir is not bound, except 
in bonds granted to the king. Again, if one binds his heirs, without 
mentioning himſelf, the obligation is void, becauſe the granter was 
not bound. | | 


A $0LE corporation, as a biſhop or parſon, cannot bind his ſuc- 
ceſſors, or take an obligation to them, for no chattel can go in ſuc- 
aggregate, it may go to the ſuc- 


ceſſors, for the corporation never dies. 


Ir the condition of the bond is to pay a ſum of money on a certain 
day, and no place is named, the debtor muſt, at 2 find out 
the creditor, if within the kingdom ; but if it is to deliver victual or 
the like, he muſt adjuſt with the obligee before the day, where he 1s 
to receive it, and 5 N Fr th | 


THE: condition of a bond is either wrote under it, or indorſed, and 
and, by performance of the conditi- 
on, the ty is ſaved :: but, in ſtrit propriety, a conditional ob- 
ligation is where the very ſubſtance or exiſtence of it depends upon an 
uncertain event; whereas ſuch conditional bonds are alternative obli- 

tions, whereby the ſum payable by the bond is due, in caſe the 
um in the condition, or fact thereby performable, is not paid or per- 
formed within the time limited. FE OPT. 


Bor, b 
payment of e ſum in a bond, has paid the principal and intereſt 
due by the condition or defeaſance, it is good payment to bar fuch 
action; or if, pending the action on ſuch bond, * bring in principal, 
intereſt and coſts, due in law and equity, the court ſhall give judgment 
to diſcharge him ?; and in general, by the common law, an obligati- 
on with a condition is taken moſt favourably for the obligor, for the 
condition is made for his benefit; but a ſingle obligation is taken moſt 
in favour of the obligee “4. 42 . 


IT is a general rule, ſubject to ſome few exceptions, that the obli- 

tion is faved, and the condition holden as performed, where the 
condition of the bond, recognizance, or other obligation, was poſ- 
ſible at the time of making 
be performed, the condition becomes impoſſible by the act of Gop, 
as by the death of the party who was to perform it, or to whom the 
ſame was to be performed, or by the act of the law or of the obligee; 


but, if the condition of a bond &c. was impoſſible at the time of mak- 


rigial- ing ir, the obligation &c. is ſingle b. 


thus, where a feoffment is made upon a condition ſubſ 
is impoſſible, the ſtate of the feoffee is abſolute : for * 


TRE caſe of a feoffee, under an impoſſible condition, varies ; 
ent, which 


ſpecial ſtatute, if the obligor, before action brought for 
l 


condition ; but, before the ſame can 
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if one be bound in an obligation to pay a ſum of money, with con- 
dition, that the obligor do go, from the church of St. Paul in London, 


to the church of St. Peter in Rome in three hours, the condition is 


void and impoſſible, and the re 
feoffment is made upon the like condition, that the feoſſee ſhall go 
to — aforeſaid, the ſtate of the feoffee is abſolute, and the con- 
dition f „ Aer 9 ba - 4 | 


Bur if one becomes bound to infeoff another in his eſtate, or 
to pay him a ſum of money, upon his performance of ſuch impoſſible 
condition, the obligation is void“; for this is a precedent conditio 
and a defect of performance prevents the obligation from taking of 
fect; whereas, in the former caſe; the fee was executed and ſettled in 
the feoffee, and could not be taken from him but by matter ſubſe- 

ent, vis. breach of the condition; and the bond was eſſectual, and 


d in the obligee, and the impoſſible condition annexed to it could 
not take the right from him. | 


Ir is a more difficult caſe, where a condition againſt law is an- 
nexed to a feoffment or bond, In reſolving it, a diſtinction muſt be 
made between a feoffment and @ bond; as likewiſe betwixt a conditi- 
on that contains the commiſſion of a crime, or malum in /e, as to kill a 
man; and a condition that is only an à maxim in law, or a pro- 
hibition of the law of the nation: for if a feoffment is made to one, 
upon condition that the feoffee ſhall kill ſuch a man, the eſtate is ab- 
ſolute, and the condition void, for this is likewiſe a ſubſequent con- 
dition; and the ſame would be the caſe, if a condition repugnant to 
the law, or the nature of the right, is annexed to the feoffment, as 
that the feoffee ſhall not alien, or on condition that he ſhall not take 


yy 0 $ are repugnant to the nature 
t 


pr fits of the land; theſe condition 
e right, and againſt lay e. 


A BOND granted to one, upon condition that he ſhall kill a man, 
is void, becauſe it were an encouragement to the commiſſion of 
crimes to ſuſtain it; but, if a bond, relating to a feoffment, were 
granted upon any other of the foreſaid conditions, which do not 
contain any thing that is malum in ſe or criminal, the bond is effec- 
tual ; for the feoffec may notwithſtanding alien, or take the profits of 
the land, if he will forfeit the bond that he has granted d. 


Ir the condition of the bond is to deliver any thing, or to ſtand 
to an arbitrement, Cc. this is collateral to the obligation, i. e, is 
not parcel of it, and a tender by the obligor, and the refuſal of the 
obligee is a perpetual bar againſt the obligation. But in a bond for 
a penal ſum, on condition to be void, upon payment of a leſſer ſum, 
at a day certain, being the ſum borrowed, a tender of the leſſer ſum 
at the day, and the creditor's refuſal, faves only the penalty ; but 
the principal ſum muſt be paid, for it remains {till a debt . 


AN obligation in a bond, to which a condition is annexed, is void, 
by the performance of the condition or releaſe of it. If the condition 


is uncertain or unintelligible, it is void, and the bond goods. Bonds 


that contain the buying or ſelling of offices are void b. Bonds for — 
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the double 
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ceſſive and uſurious intereſts®, and all bonds obtained for money, won 
at gaming, or betting on the ſides of the players, are void ®, 


BowDs, with a condition annexed, are frequent in England, but 
not much uſed with us: if ſuch caſes ſhould occur before our courts, 
touching bonds of that kind granted inEngland, our judges would no 
doubt follow their rules; but otherwiſe, as to a bond granted in Scot- 
land, or any other country, where the law of the place does not ob- 
ſerve ſuch rules, they would adjudge the fame void, if the condition 
annexed thereto were impoſlible at the time; the parties being there- 
by preſumed not to intend an effectual obligation, according to the 
principles of the civil law. This would hold likewiſe, if the obligati- 
on was clogged with a condition of committing a crime, which is 
deemed impoſlible in law. In a legacy the caſe would alter, for the 
condition would be adjudged void, and the legacy ſubſiſt, nemo præ- 
ſumitur ludere in extremis, the teſtator is underſtood to intend that 
it ſhall be made good; but if ſuch ſubſequent condition were annex- 
ed to the conveyance of an eſtate, which is termed in our law a re- 
ſolutive condition, I conceive the right would ſtand good; but, if 
the condition were precedent, or ſuſpenſive of the right till it were 
performed, according to the proper nature of a condition, no right 
could paſs to the diſponee ; which is conform to the principles of the 
law of England, above ſet forth, with reſpe& to conditions annexed 
to conveyances of lands. FOLD et 


ariſe from a contract, or guaſi contract; or from a delinquency and 
crime, or a guaſi delinquency, as they are termed in the civil law. 
Of the firſt, viz. ſuch as ariſe from contracts betwixt parties, I ſhall 
diſcourſe in the title concerning them. "Thoſe that are founded in a 
quaſi or preſumed contract, are ſuch wherein the law raiſes an obli- 
gation between the parties, as if a contract had interveened] as in the 
caſe of managing the affairs of an abſent friend, or negotiorum geſtio, 
'Tutory and Curatory, the Obligations againſt heirs = executors for 
payment of the debts of thoſe whom they repreſent ; of all which I 
ſhall treat in the proper titles. 


OBL1GATIONS from delinquencies are ſuch as intitle the perſons 
aggrieved, by the crimes of others, to their damages againſt the of- 
fenders, beſides the puniſhment due to the public; of which I ſhall 
likewiſe ſpeak hereafter. "Theſe founded on a gu delinquency, are 
ſuch as ariſe from the preſumed neglect of thoſe againſt whom the 
law gives an action for damages, on account of crimes committed by 
perſons with whom they have connection, of which various inſtances 


| occur in the law of England, tho' not in the ſame manner as in the 


20. The obli- 
garion, quaſi 
ex delicto, as 
a judge's giv- 
ing wrong 
judgment er- 
roneouſly, 
how far it 


takes place in 


civil law. 


THE firſt of theſe mentioned in the civil law, is that which ſub- 
jets a judge to the party's damage, upon a wrong judgment, given 
thro' ignorance or unskilfulneſs in the law, he was faid /item ſuam 
facere*, But this does not take place in the law of England, more 
than with us; the party aggrieved mult apply to the ſuperior courts for 
redreſs in the regular manner . But judges pronouncing corrupt judg- 
ment, 


OBL1GATIONs civil, in a large ſenſe, may be divided into ſuch as 
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ment, or receiving bribes for the execution of their offices, are in- 
dictable, and arbitrarly puniſhable for ſuch high offences. 


 IsHALL touch u n ſome of the guafi delinquencies that in the law 
of England are moſt conſidered. Thus, for example, the principal 


ſheriff is fineable for miſdemeanours of the under-ſheriff, in Making 


wrong returns, or the like; and the ſheriff is liable for the eſcape o 
priſoners, thro' the fault of the goaler put in by him *. 


Or the like kind is the obligation, by which the county or hun- 
dred is ſubjected to make up the party's loſs, by robberies committed 


within their bounds, — 4 they find out and apprehend the rob- 


ber: as likewiſe, that by which the adjacent towns are liable, for 
planting deſtroyed in their neighbourhood, if they do not diſcover the 
offenders in ſix months; and this laſt holds with us, by the Britiſh 
ſtatute e, which was the law in England before . And many other 
caſes of the ſame kind occur, where one is ſubjected to a fine or da- 
mages, on account of crimes or offences committed by thoſe whom 
they ought to reſtrain, or for whom they are anſwerable. 


OBLIGATIONS, in the large acceptation, may be divided juſtly, 
according to the laws of England, and thoſe of every other country, 
into Natural and Conventional ones: to the firſt we are liable, in 
obedience to the will of Gop, diſcovered by the light of reaſon, 
cleared and enforced by revelation ; and they are not only tounded 
in nature, but likewiſe moſt of them have the ſanction of the civil 
authority, and are ſubject to regulations, as to civil effects, according 
to the different inſtitutions of the ſeveral nations. I ſhall conſider 
them as they take place in our law, 'and in England, and then 
ceed to conventional obligations to which we are ſubje& by our own 
conſent. Theſe are likewiſe under the controul of the civil powers, 
who give or deny remedy upon them, as the preſcriptions of their 
own laws are obſerved or neglected. 


e. 
Marriage, and other matters relating thereto. 


ARRIAGE, as being the foundation of human race and ſo- 
ciety, and which commenced in the ftate of innocency, well 
deſerves the firſt place among natural obligations: it is founded in 
nature and the divine law, and cannot be diſſolved by the mutual 
conſent of parties ; nor does it receive the meaſure of its obligation 
from their arbitriment*. I ſhall, under this title, treat, 1. Of Spouſ- 
als and Contracts of marriage. 2. Of the Conſtitution of marriage it- 
ſelf, and the divers impediments to it. 3. Of Polygamy, Concu- 
binage, and Legitimation of children; and the conſequence of debauch- 
ing a virtuous woman, as to marrying, portioning, or anſwering da- 
mages. 4. Of the reſpective Intereſts and Obligations of married per- 
ſons during the marriage. 5. Of the ſeveral ways of its diſſolution. 
6. Of the intereſts of the married perſons, or their heirs and repre- 
ſentatives, after diſſolution of the marriage. | 
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SECT1ON I. Spouſals, and contratts of marriage. 


SPOUSALS ently preceed marriage, and is a promiſe or con- 
tract of marriage, to be thereafter ſolemnized. Theſe among the Ro- 
mans were by way of ſponſion or ſtipulation *, whence they had the 
name of ſponſalia, or Spouſals: but now conſent alone is ſufficient, 
which commonly with us is perfected into a contract of marriage in 
writing. By the civil law, Spouſals might be reſiled from, upon for- 
feiture of the earneſt >, Nor by the canon law are they abſolutely 
binding, the parties being rather to be admoniſhed, than compelled 
to fulfill even ſworn ſpouſals . With us, a promiſe or contract 
of marriage is not effectual to _ the parties to ſolemnize it; 
but the one may freely paſs from it without the conſent of the other 9. 
If the parties, after a contra& or promiſe of marriage, have catnal 
knowledge of one another, they will be obliged to adhere to each o- 
ther as man and wife, the contra@ thereby paſling into real marriage, 
in conſtruction of law: this we have from the canon law*. But, if 
the woman thereafter ' behave herſelf lewdly, the man will not be 
bound to adhere, ſince, even in the caſe of a marriage formally con- 
ſtituted, divorce would proceed upon ſuch ground; and therefore it 
were abſurd to declare a marriage to ſubſiſt between the parties, which 
the next day might be diffolved. "The woman's claim of marriage, 
in the caſe before us, is juſtly forfeited by her lubricity: for, where 
the marriage is only to be inferred from the promiſe and ſubſequent 
copula, tis ſuppoſed, that the woman conducts herſelf as wife to the 
man, whom ſhe claims for her husband; to which her ſubmitting to 
the embraces of another man is repugnant. K 


WHERE marriage is to be made out by a promiſe of marriage, and 
ſubſequent copula, the promiſe muſt be proved by the defender's oath 
or writing: for our law rejects parole evidence in promiſes of all 
kinds; and it were moſt dangerous to admit ſuch proof in a mat- 
ter of the greateſt conſequence, as the conſtitution of marriage is: 
but the copulation may be proved by witneſſes, which will be infer- 
ed from circumſtances ordinarly accompanying it; and a tranſaction 
between the man, and the friends of the woman he had got with 
child, to give her a ſum of money to repair the injury, may be proved 
by witneſſes 8. 


Ir either party die, before ſuch marriage is owned by open coha- 
bitarion of the parties as man and wife, it is a great queſtion if the 
marriage can be declared thereafter, in order to intitle the furviving 
ſpouſe, or the children, to the rights conſequential thereto b. If the 

receeding promiſe is conſtituted by writing, there ſeems no difficulty 


* 


both parties. If there is no ſuch writing, and one of the parties is 

dead, it would ſeem, that the children may obtain the marriage to be 

declared againſt the furviver ; in order to intitle them to legitimacy, 

and the rights competent to lawful children, fo far as concerns the 

ſurviver ; on a proof of the previous promiſe of marriage by his or 

= _ ; but which could have no effect as to the ſucceſſion to the 
eceaſed. * 
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WHERE a man grants bond for a ſum of money, payable to a 
woman, in caſe he ſhall not marry her *, action will be competent 


at her inſtance againſt him, for payment of the ſum, in default of 


his marrying her; unleſs ſhe behaved herſelf unworthily thereafter, 


of ſome other circumſtances occurred that might afford a good excuſe 
for his reſiling. Hence it would ſeem to follow, that if a contract 
of marriage contains a mutual penalty, in caſe of not perfecting the 
marriage, the party that reſiles, without juſt cauſe, may be liable to the 


other, who inſiſts for marriage, in the penalty. But the court of ſeſſion 


have found otherwiſe ; and therefore the rule is, That either party 
may reſile at pleaſure. Nor does the above precedent make againſt 
it; for where a man grants a bond, payable to a woman in the event 


of his not marrying her, this conditional obligation becomes a cleat 
debt, upon exiſtence of the condition. 


THe proviſions in contracts of marriage depend on the pleaſure of 
the parties. The ordinary form of contracts of marriage 1s, that the 
proviſion of liferent to the wife, and of the eſtate, or other proviſi- 
ons to the children, are ſettled in the firſt place. And, on the other 
part, the wife makes over her portion to the husband; and 'tis ad- 
viſable, that there ſhould be a clauſe, declaring that the contra& ſhall 
ſubſiſt, tho' the marriage ſhould diſſolve within year and day without 
a living child ; for otherwiſe, in that event, it becomes void. For- 
merly, a wife was preferred upon the husband's executory, for ſatiſ- 
faction of her proviſions, in ſums of money, or other moveables, in a 
contract of marriage ©; but now ſhe has no ſuch privilege, and is only 

referable as other creditors, according to her diligence %. It was 
ikewiſe thought of old, that contracts of marriage were fo far privi- 
leged, that they ought to be ſuſtained, tho' defeRive in the ordinary 
formalities of other writings. But the a& 1681 is general; nor hath 
there paſt any deciſion, ſince that act, ſuſtaining fuck privilege ; and it 
were of dangerous conſequence, ſince ſettlements of eſtates are gene- 


rally made in contracts of marriage, which therefore ought to have all 
the legal ſolemnities. 


By the civil law, none of the married perſons had intereſt by the 
marriage in the other's eſtate, unleſs covenanted in the marriage ar- 
ticles; and, where ſuch agreement was, the wife's tocher or portion 
returned to herſelf benark: + after diſſolution of the marriage ©; and in 
the mean time ſhe was ſecured in a counter remuneratory donation, 
called Donatio propter nuptias t; whereof the property was lodged in 
the wife, that ſhe might have immediate acceſs thereto, upon the diſ- 
ſolution of the marriage, in caſe ſhe could not recover from the huf- 
band her Dos or dowry brought by her to the husband ; but, during 
the marriage, ſhe did not enjoy the rents or profits of the one or the 
other, which were allowed to the husband, Ad ſuſtinenda onera matri- 
monii : and truly this Donatio propter nuptias is improperly called a 
donation, ſince the wife could reap no manner of benefit from it, 
other than to be ſecured in the return of her portion, to which this 
donation behoved to be commenſurated, and neither more nor leſs. 


ALL proviſions may be inſerted in contracts of marriage, that 
are not contraty to the eſſentials of it, or inconſiſtent with that 
ſtate 
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ſtate of life: hence, no proviſo in a contract of marriage can diveſt the 
tion as head of the family, or deprive him 
of his marital power over the wife. 


Bur, as to matters of civil intereſt, the parties may, by an ante- 


nuptial contract, ſecure their reſpective eſtates from falling under the 
communion of goods between husband and wife, or the wife's move. 
ables from being carried by the jus mariti; ſo that no more ſhall be- 
long to either party, during the ſubſiſtence of the marriage, or after its 
diſſolution, than what is expreſsly covenanted, and that each ſhall 
remain ſubje& to their own debts. The jus mariti, fo far as con- 
cerns the effects of the wife, is a civil intereſt, and ſo may be renounc- 
ed by the parties, while both are free perſons *. 


No can the creditors of the husband in ſuch caſe complain, when 
their debtor remains in the ſame condition; he is not bound to ac- 
quire to them by marriage, or otherwiſe, and he makes no fraudulent 
alienation, by ſuffering the wife to ſecure her own from falling to him 
by the marriage. 


In other countries, where communion of goods between man and 
wife, either univerſal or of conqueſt, takes place, it may be renounced 


before marriage * ; and nothing can hinder parties with us to do the 


like, 


IT is true, from ſome deciſions in former times, it would ſeem, 
that ſuch renunciation was impracticable; as if the right of moveables 
could not ſubſiſt in the wife's perſon, but ſtill behoved to return, jure 
mariti, upon the husband, as water thrown upon a higher ground“: 


but tliat is too ſubtle reaſoning to over- balance the expreſs compact of 


parties, and ſeems to be a begging of the queſtion; for, the jus mariti 
in the wife's moveables being renounced before marriage, it can 
have no effect. 


Ir had been found, even of old, that as to particular ſubjects they 
might be ſecured againſt the jus mariti, ſo that they ſhould belong to 
the wife, after the marriage diflolves by the husband's death, or even 
during its ſubſiſtence “; and why it might not have been ſo provided 
as to all her moveables, I cannot apprehend. 


AND now the eſtabliſhed law is, that the jus mariti, as to the huſ- 
band's intereſt in the wife's effects, and communion of goods between 
them, may be abſolutely renounced in an antenuptial contract of mar- 
riage ; ſo that the ſubtilty, wherewith our law ſeemed to be embar- 


raſſed on this head, is juſtly removed, by the later judgments of the 
court of ſeſſion *, 


WHERE one provides his eſtate, in his contract of marriage, to 
heirs whatſoever of the marriage, he cannot, in prejudice of his el- 
deſt ſon, or of his iſſue, diſpone or tailzie the eſtate in favour of his 
own ſecond fon, tho' ſuch proviſions are chiefly intended to debar 
the providing the eſtate to children of another marriage ; but a pro- 
viſion of the eſtate, failing heirs- male of the marriage, to certain per- 
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ſons b infers no proviſion of it to the heir- male ; ſo 
that, pofitus in cunditione non cenſetur pofitus in diſpofitione. 


Ir the heir of the marriage make up a title to 3 provided 
in the contract, by ſerving heir of proviſion thereto, the obligation has 
obtained its full effect; and therefore regularly he may alien the ſame 
at pleaſure, ſince he is under no obligation to the other children of the 


marriage; who, in the common caſe, upon his dying without iſſue, 
behoved to ſerve heirs at law to him, and ſo be liable to all his deeds, 


whether onerous or gratuitous, 


AN ordinary ſettlement of eſtates in contracts of marriage is to the 


heirs-male of the marriage ; which failing, to the heirs-male of the = 


man's body of any other marriage; which failing, to the heirs-female 


of the firſt ages. Now, if the firſt marriage diſſolve by the wife's 
death, leaving only daughters, and the man has a ſon of the ſecond 


. 


Leſly. 


marriage, who is ſerved heir of proviſion in the eſtate, and hath made 
up a complete title thereto; the queſtion is, if he can gratuitouſly 
fruſtrate the daughters of the firſt marriage of the proviſion of the eſtate 
in their favour : for anſwer, I apprehend he cannot; for the obliga- 
tion in behalf of the daughters of the firſt marriage ſtill ſubſiſts, and is 
not ſatisfied by the ſon of the ſecond marriage bis ſucceeding to the 


| .cſtate, and therefore he can no more diſappoint it, than the common 


father could. 


CoNTRACTS of marriage frequently contain proviſions of con- 
queſt, during the marriage, to the wife and children, or a proportion 
of it: conqueſt in ſuch proviſions has a quite different ſenſe from what 
it bears in queſtions concerning what falls to the heir of line, or to 
the heir of conqueſt: for it has been already obſerved *, that it is 
meant there of heritable rights that belonged to the deceaſed, other- 
wile than as heir to his predeceſſors. But here, conqueſt only denotes 
what is acquired by the induſtry of the parties, and ſo does not com- 
prehend gratuitous rights or ſucceſſions, unleſs they are particularly 
expreſled* ; this is moſt conſonant to the natural import of the word 
Conqueſt, viz. Qyod ex guæſtu venit*; and to the preſumed intention 


2 yr - ang for it is only in ſuch kind of acquiſitions that the wife or 
child | N A 


ren can act a part, or be aſſiſtant. 


Fok this reaſon, in countries where a ſociety of conqueſt takes 
place between husband and wife by law, it is underſtood in the ſame 
manner as with us, when contracted for betwixt the married perſons, 
and comprehends only acquiſitions proceeding from the induſtry of 
the parties :. Notwithſtanding a proviſion of. conqueſt to wife and chil- 
dren. of a marriage, the man remains ſtill fiar, 5 may diſpoſe of it for 
onerous or rational cauſes, may divide it among his children of that mar- 
Triage, even by unequal ſhares; and may thereout make ſuitable provi- 
ſions to a wife and children of a ſecond, if he has no other fund; but 
otherwiſe he cannot alien his conqueſt, provided to the children of the 
firſt, in favour of thoſe of a ſecond marriage; becauſe tho the chil- 
dren are heirs of proviſion therein, yet they are likewiſe creditors, with 
reſpect to ſubſequent gratuitous and fraudulent deeds, and may re- 
duce them on the act 16218, 7 ob pls 

| Ee 
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A CLAUSE, bearing all lands and heritages, will hend all 


rights whereon infeftment did, or might follow * ; but, if the husband 
had any right to the ſubje& before marriage, as a wadſet, the ſuper- 
veening right of reverſion will not fall under the | mari of conqueſt, 
but be underſtood a compleating only of the er right, and ac- 
crue thereto®. 4 N. 


WHERE a ſhare of the houſhold furniture is provided to the wife 


in her contract of marriage, or any other deed inter vi vos, and in liege 


pouſtie, it will be underſtood with heirſhip moveable included, tho' 


it is not ſo expreſt ©; that being till a part of the furniture, and the 
diſtinAion between it and the other furniture is only in the queſtion 
betwixt the heir and the executors. | | 


Provis1oNs, whether of conqueſt, or particular ſums to children 
naſcituri, muſt yield to ſubſequent onerous contractings of the father, 
and the children are liable to the extent of ſuch proviſions as heirs of 
proviſion, even tho inhibition is uſed on ſuch clauſes 9, becauſe that 
could not give additional force to the proviſion itſelf, but only ſecure it 
as it ſtood; however the cautioner for ſuch proviſions muſt be anſwer- 
able to the children for the ſame , which was otherwiſe of old: and tho 
a father cannot diſappoint his children of ſuch proviſions by gratuitous 
deeds, yet his parental authority intitles him to a diſcretionary power of 
diviſion of the ſame, but ſtill fo as not without juſt cauſe to exclude 
any of them . 


Tno' the children are creditors in ſuch proviſions, with reſpect to 
gratuitous deeds made in contravention thereof, yet this extends not to 
the ſubſtitutes, failing children; for the children only are in Obligatio- 
ne, in whoſe favour the proviſion, as binding, was made, the intention 
of parties being only to ſecure their intereſt ; but other ſubſtitutes are 
_ in De/iinatione, heirs by ſimple deſtination, and ſo may be diſap- 
pointed of their hope of ſucceſſion at pleaſure, as any other heirs by 
naked deſtination. 


Bur if one provides certain ſubje&s to himſelf and wife in conjunct 
fee, and to the children of the marriage, which failing, the one half 
to his own, and the other to his wife's heirs, he cannot, on failure 
of children, provide the fame in a ſecond contract of marriage, in 
diſappointment of his deceaſt wife's heirs t, who are heirs of proviſi- 
on 2 an onerous cauſe; the caſe would be otherwiſe as to a general 
clauſe of conqueſt. | 


Is the ordinary caſe, proviſions to children naſcituri create them 


children) 10. 
June 1724. 
Douglas. 


® Fount. 19. 


Jan. 1697. 
Laws. 


only heirs of proviſion, and creditors as to gratuitous deeds in pre- 


judice thereof; but they may be conceived in fo ſtrong terms, that 
the children, upon their exiſtence, ſhall become proper creditors, and 
may ſue implement againſt their father: thus, if one becomes bound 
to denude of an eſtate, in favour of the children of the marriage; or 
to make payment to them of particular ſums, at a limited time, or a 
certain age, which may happen in the father's lite ; they may do dili- 
_ gence for implement, and are preferable, as if they were mere ſtran- 
gers, and compete with other creditors according to their diligence ; 
and 
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72. 


x Cosf. Jan. 
1677-Baillie. 


Tir. V. Spouſals, and Contracts of Marriage. 
and ĩnh ibition uſed on theſe proviſions will cut off all ſubſequent deeds 


in their prejudice , as in the common caſe among ſtrangers. 


Ir the proviſion is conceived in favour of the heirs of the marriage, 
it will carry lands and heritage to the eldeſt ſon alone; but ſums of 
2 or other moveables will, in that caſe, go equally among all 
the children. If it is to children or bairns of the marriage, even lands 
will divide among chem all, and they will be ſerved heirs in the pro- 
viſion, and oblige the eldeſt ſon, as heir of line, to enter and denude 
accordingly *, as to their proportions, 


THE will of the parties, expreſt or preſumed, is the rule for inter- 
preting proviſions in a contract of marriage: thus, a ſum in a contract 
of marriage, being divided _—_ three daughters naſcituri, a fourth 
having ſuperveened, ſhe was found to have a proportional ſhare of the 


proviſion, it being the preſumed intention, that all of them ſhould be 
provided e. p 


In contracts of marriage, as in all other mutual deeds, the one 


| party is not bound, unleſs the other perform; and therefore the wife 


as right to retain her portion aſſigned to the husband, even in queſ- 
tions with the husband's creditors, till the husband ſecure her in the 
counter-proviſions in her favour, and, if he is incapable to do it, the 


right of the tocher returns to herſelf*. The like will hold, that reten- 
1673. Dick, 


tion of the portion is allowed till the proviſions to the children be ſe- 


cured, if the ſame are conceived in ſuch manner as to render them 


creditors in a proper ſenſe ; but otherwiſe, where they are only heirs 
of proviſion, the father's creditors would be preferable, tho' they 


were actually performed, and therefore, in that caſe, no retention 
is allowed on their account . 


Bur proviſions to children, in contracts of marriage or otherwiſe, 
are reducible, if the party was inſolvent, at the ſuit of prior credi- 
tors, on the a& 1621, becauſe, as to them, they are gratuitous ; and, 
on the foreſaid act, exorbitant proviſions in a poſtnuptial contract to a 


wife may be reſtricted by the court to what is ſuitable, the circum- 


ſtances of parties being conſidered ; but reaſonable proviſions to a 
wife, tho' made by the husband's father, or third perſon, when inſol- 
vent, will be ſuſtained, notwithſtanding the tocher was payable to 


the husband; for indeed they would be good, tho' the wife had 


brought no portion at all, marriage being a ſufficient onerous cauſe ; 


and therefore ſuch proviſions are not liable to challenge on the a& 
1621. In a — that the wife's portion ſhall be reſtored, (if 
there be no children of the 9 the condition reſpects the time 
of diſſolution of the marriage, and takes place tho' there be children 


that predeceaſe; and the condition (failing children of the marriage) 


does not exiſt, while the marriage ſubſiſts, tho the wife be ſuperannu- 
ated s. 


MARRIAGE ſettlements ought to be fair and open, free of all un- 
derhand dealing; and therefore all private covenants with the bride- 
oom, contra fidem tabularum, n part of the portion, ſaid 
in the contract to be given him with the bride; or made with her, 


quitting part of her proviſions, whether before the contract of marri- 
| age, 


derogating 
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age, but relating thereto,or thereafter, are deemed fraudulent and void; 
ſince advantage is thus taken of the , who muſt either comply 
with ſuch propoſal, or break off the intended marriage, after his or 
her affection and honour are engaged *, and which is conform to the 
laws of other nations b. | 


SecT1On II. Marriage, and the ſeveral impediments to it. 
MARRIAGE, which in the canon law is termed Spouſals de præ- 


ſenti, requires words importing a preſent conſent to that ſtate. It | 


is the conjunction of man and woman in. a conſtant and al ſo- 
ciety of lite . Marriage is perfected by ſole conſent; for copula or 
carnal knowledge is only the conſummation of it. 


IT is cither Solemn or Clandeſtine. A folemn marriage is that 
which is celebrated by a miniſter of the eſtabliſhed church, or one 
having the benefit of the toleration act, after due proclamation of 
banns. This ought regularly to be done three ſeveral Sundays, in 
the churches where the parties. frequent divine ſervice; but, if they 


vary to an epiſcopal meeting, it muſt be done in their congregation, 


and likewiſe in the pariſh-church where they reſide: and in caſe the 
miniſter of the church negle&, or refuſe to publiſh the banns, it is 
declared ſufficient, if done in the 2 congregation alone. When 
the parties reſide in different pariſhes, the banns muſt be publiſhed in 
both pariſhes. | 


Bur the public ſolemnity is only a matter of order, and not eſſen- 
tial to marriage; and therefore, by our law, not only a marriage ſo- 


lemnized by any miniſter or prieſt is good, but likewiſe cohabitation, 


as man and wife, ſufficiently aſcertains the marriage, not called in 
queſtion during their joint lives . | 


Bur, if ſuch cohabitation was interrupted before either party's 


death, the ſurviver, who did not enter a claim of adherence during 
the deceaſed's life, will find difficulty to- eſtabliſh the intereſts in the 


deceaſed's effects, conſequential to marriage, without a proof of actual 


marriage; or at leaſt a proof by writing, that the deceaſed owned the 


ſurviver for his or her ſpouſe : thus, one's writing a letter to a third 

pary, wherein he owned ſuch a woman to be his wife, and leaving 
er al 

to all the proviſions of law competent to his wife, as the terce, &c. * 

And it has been already ſaid, that a promiſe of marriage, with a ſub- 


ſequent coitus, will infer marriage, and an obligation to adhere. 


Theſe marriages, which are not ſolemnized according to the order of 
the church, are termed clandeſtine. | 


NoTw1THSTANDING that clandeſtine marriages are . equally 
binding with ſolemn ones, certain penalties are impoſed upon the 
arties, who thereby contraveen the order of law ; theſe are, impri- 
13 for three months, and a penalty upon the parties, with per- 


petual baniſhment, or other arbitrary puniſhment upon the perſon 


that ſolemnizes it ?. Of old, the parties loſt their reſpective intereſts 
of jus mariti and jus relictæ b, but that was afterwards altered i. Per- 


ſons reſiding here, who marry in * or Ireland, without procla- 


mation of banns in due courſe, are ſubject to the pains of clandeſtine 
marriages, 
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marriages, by the forecited act 1661. The witneſſes to an irregulat 
marriage are ſubject each in the fine of 100 J. Scots, and the parties 
clandeſtinely married muſt declare, when required, who was celebra- 
tor of the marriage, and who were witneſſes thereto ; with certifica- 
tion, that they hall be liable, each nobleman in 2000 J. a landed 
gentleman in 2000 merks ; any other gentleman or burgeſs in 1000 J. 
and every other perſon in 200 merks, in caſe of refuſal, and may be 
impriſoned till they declare the ſame, and alſo pay the ſaid penalties . 


TIT may be doubted, if the penalties on the parties, impoſed by 


this act 1698, are over and above thoſe mentioned in the act 1661, 
and for which the parties, by that act, may likewiſe be impriſoned 


till payment, the one having no dependence on the other. It 
would ſeem indeed, that, by the later ſtatute, the penalties therein 
cannot be incurred by the parties, if they diſcover the miniſter and 
witneſſes, but theſe in the act 1661 are ſimply due; but it were hard 
to ſuppoſe, that, in any caſe, both were exigible: and the truth is, 
no inſtances have occurred, where both have been exacted. The 
nalties in the foreſaid act 1661, belong to the poor of the pariſh, and 
the fiſcal has only his expences of ſuit thereout, The miniſter's, or 
kirk-treaſurer's diſcharge to the offender will not bar this action; but, 
to be ſure, the treaſurer's diſcharge, or receipt of the fines impoſed 
by the proper court, muſt be effectual . | 


CoNSENT of the perſons contracting is eſſential to marriage; and 
therefore furioſity or idiocy hinders perſons from marriage, becauſe 
they cannot give conſent, thro want of judgment; but ſuperveening 
madneſs will not annul a marriage already conſtituted . Multa impe- 
diunt matrimonium contrahendum, que non dirimunt contractum. Thus 
likewiſe perſons, not capable to conſent thro' non- age, cannot mar- 
ry; for which reaſon, ſuch as are under pupillarity, viz. fourteen 
in men, and twelve in women, are r y incapable to marry. 


THE canons in marriage of minors, or pupils, regard the ability, 
more than the age of the perſons, which they term, Si malitia ſup- 


pleat ætatem; fo that, from ability for conſummation, capacity of 


conſent to marriage is inferred: this will hold with us, who regard 
very much that law, in queſtions about marriage ; and, in this point, 
it is founded in nature, and the original inſtitution of marriage !. 


CoxsuMMATION by carnal knowledge, or at leaſt a ca acity of 27. Acapaci- 


it, being eſſential to marriage, if the man is impotent, or if the wo- 
man is, Ita arcta, ut mulier fieri non poſſit, as Ulpian ſpeaks , the 
marriage is void, ſince the end of it cannot be obtained. 


As to the conſent of parents, the conſent of the father (but not 
of the mother) was abſolutely neceſſary by the civil law *; but we 
follow the canons, which only require it as decent and reaſonable, 
but do not annul the marriage for want of it. 


IT was to ſecure the freedom of marriage, that the canon law, 
and laws of moſt nations in Europe, receded from the civil law, with 
reſpect to the neceſſity of the _ conſent to the marriage of _ 
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be obſerved. There is a natural gation upon 


and, for this reaſon, theſe clauſes are likewiſe in additional pro- 
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of nature, duty of their office, or deſign of the truſt undertaken; by 
them *: and, by the ſame rule, if ready money, 1 
ſideration, is given to procure ſuch conſent, it muſt be reſtored. 


WuIz ſuch conditions are allowable, they muſt be timely noti- 
fied to the party, before he or ſhe is married, A even betrothed : 
for one. cannot in juſtice ſuſſer for tranſgreſſing a law, or condition, 


of which he ignorant and, aſi fals, it is not decent nor ho- 


nourable to reſile, when the parties a g d due AnGe 
ther, and ſuch. conduct might have fatal effets, 
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does not annul the deed, but on e 
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D1FFERENCE in religion is no impediment to marriage ; ſo that 
not only may a proteſtant marry a papiſt, but a Chriſtian may inter- 
marry with a Jew, Turk or Pagan, becauſe marriage is founded in 


human nature, and has no dependence on religious differences. But, 
to/avoid diſcord on that accounk, or danger of apoltaly, it is more ad- 


viſable to abſtain from: end. + 73 5 
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who likewiſe declare marriages void, wy the rite is not ſolemnized 
duly; but we have ne fuch law; and marri NN — we and 
Pagans, or unbelievere, are plainly au Apoſtle, 
who only allows them to be diſſolved, if che net — 


Misr AE in the perſon, no doubt, annuls the marriage, unleſs it 
is homologated by the party after he is undeceived ; which was the 
caſe of the patriarch ; hut a miſtake in the fortune, or other quality 
or eixcumſtance not efſential to marriage, will not give w ground fog am 
nulling it; becauſe, tho' 'tis probable, if the party had truly known 
that — he or ſhe would not have martied, yet it was in- 
cumbent upon them to have yo ned inta theſe matters ; as when a 


man marries a woman, with whom he exported a portion, and ha 
pens to be dilappointed, 2255 


Bur the cals is difforept, when a man 


ignorantly marries a wo- 
child to another at the time; for then it wauld 
ſeem lawful for him to inſiſt, that the marriage may be declared vaid, 
2s being fraudulently contrafted an the part of the woman. This is 
tt the Moſaic law, the civil law, and that of ather Prote- 
countries at this day; and there is little doubt of aur fallowin 
theſe authorities, ſtrongly founded in the common ſenſe of man 


> 
; Kind 1; and the preſymption is, that if the man had known the con- 


dition of the waman, he would nat have married her: and, for the 


moſt part, it is not in the man's power to diſcover the matter before 


marriage, nor has ons ordinarly any ſuſplcion of that kind; 2 — | 
ter he 


he cohabit with her in conjugal ſociety, as man and wife, 
knews that cireumſtanee, he is underſtood to - the offence ; in 
ſame manner as in the caſe of adultery, 


en the innacent 
de gu the offender the dues of the marriage - bed, after knowledge of 
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t, he or ſhe cannot inſiſt for divoree. 
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MARRIAGE is likewiſe void, where the parties 227 tag near of kin, 
by blogd or affinity, do one angther, In order to diſcayer the pro- 


2 that is an impediment to marriage, we muſt conſider the 


and 1 of kindred. A line of kindred is a ſeries of per- 
ed from the lame common ſtock or parent *; it is either 
2 ht and direct Lips of aſcendents and deſcendents, wiz. parents 

ildren ; or the collateral line, where, the the parties ace de- 
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ſtion concerning the relation. between ſuch 


from the gne to the ſtock from whence both parties are 
then defcend from him to the other, to find out the degree *. 
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but the grandſon is diſtant from his grandfather, the common ſtock, 
in the ſecond degree; for, without computing him, there are two per- 
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- A DEGREE of kindred is the diſtance of relation, by blood or 
confanguinity, between two or more perſons, whether in the direct or 
collateral line. The rule in the civil law, to determine the degrees of 
relation in both lines, is one and the ſame ; namely, that there are ſo 
many degrees as there are perſons begotten, or generations, not rec- 
koning the common ſtock from whom all of them deſcended *. Thus, 
in the right line, the ſon is diſtant from his father or mother in one 

ree, becauſe there is only one generation, viz. that of the ſon ; 


ſons generated, viz.-the ſon and grandſon. 


AGAIN, in the collateral line, I am diſtant from my brother or ſiſ- 


ter in the ſecond degree of relation, becauſe, not computing the fa- 
ther, who is the firſt common ſtock, there are two perſons generated, 


viz. I and my brother or ſiſter ; but then I am diſtant from my un- 


cle three degrees; for, without computing the grandfather, the com- 


mon root, there are three perſons, viz. I, my father, and uncle; by 


adding another generation, I am diſtant in the fourth d from my 


uncle's ſon, my couſin- german, &c. In the collateral line, the par- 


ties are either equally diſtant from the common ſtock, as brothers, 
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couſins- german, &c. or unequally, where one of them is nearer in 
degree to the common ſtock than the other, as uncle and nephew, the 
uncle being in the firſt degree from his father, the common ſtock, and 
the nephew in the ſecond, from the ſame perſon his grandfather. 


WHERE one of the parties is brother or ſiſter to the parent of the 
other, he or ſhe is Loco —— in place of a parent, to the other: thus 
the uncle, or great uncle is regarded as a parent to the niece or grand- 
niece, in a queſtion about marriage * ; but among couſins, tho the 
one is nearer in degree to the common ſtock than the other, yet he 
is not eſteemed in place of a parent. 


KINDRED is either by the whole blood or half blood; by the 
whole blood, where both parties are ſprung from the fame common 


root, by both father and mother, and are therefore called german, 
as brothers-german, couſins-german, &; by the half blood, where 


the parties have the ſame father, but different mothers; as brothers and 
ſiſters conſanguinean, and their reſpective deſcendents ; or the ſame 
mother, but different fathers ; as brothers or ſiſters uterine, and their 
iſſue. Kindred by the father are termed Agnats or Conſanguinean, 
by the mother only Cognats or Uterine, from Uter the — 


Tut kindred of the husband are related to the wife in the ſame 
ee of affinity that they are to the husband in conſanguinity, and 


d 
| in like manner the kindred of the wife to the husband © ; but there 
is no affinity between the kindred of the wife and thoſe of the huſ- 


band, or on the contrary : hence it is termed Affinity, becauſe it ends 
at husband or wife, and does not extend to their reſpective relations; 
much leſs is the husband or wife concerned in thoſe joined in affini- 
ty to the other, that being only Affinity of Affinity: thus, a man is no 
relation to his wife's father-in-law, or to her brother's wife, 


e Kin- 


L. 10. 6 9. 
ff. cod. yy 
$ 7. inſtit. de 


o L. 39. pr. 
I. 35. ff. de 
ritu nupt. 


. | 
et ſeqq. br de 
d. ct af- 


I. 10, pr. 
eod. tit. 


L. 54. fl. 


| derjeu, mupt, 


* L. 14; 24 
ff. cod, 


*L. 14. 8 3+ 
ff. de ritu 


nupt. 


* 
* 


Tir. V. Marriage, and the Impediments to it. 117 
K1NDRED being founded in nature is the ſame, wherher it is by 
unlawful conjunction, or in the ſtate of marriage *: thus, one can no 


more marry his natural daughter than he can his lawful, and the ſame 
hibition extends to other relations; becauſe, tho' in queſtions a- . fam 


t ſueceſſion, a baſtard cannot ſucceed to his father, or any rela- 
tions on the father's ſide, nor he to them, on account of the uncer- 
tainty of the father; yet in marriage the relation by nature is re- 
ſpected, In contrabendis matrimoniis naturale jus et pudor inſpicien- 

m et; and in like manner as to affinity by unla w ful conjunction; 
thus, one cannot marry the relations, in forbidden degrees, of a wo- 
man with whom he committed fornication, more than if he had been 
married to here. nanny 41 15 


Tur canon law obſerves the fame rule, in computing degrees in 


the direct line, as the civil law does; but in the collateral line two 


degrees by the civil law make but one by the canon; and, where the 
parties are equally diſtant from the common progenitor, the rule is, 
that they are in the ſame degree of relation to one another that they 


are in to him; thus, brothers or ſiſters are related to one another 


in the firſt degree, 
are related in that manner to the common parent“; but in the 
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and couſins- german in the ſecond, becauſe they 


unequal collateral line, or where one of the parties is remoter from the 
common anceſtor than the other; the rule by the canon law is, that 
they are diſtant from one another in the ſame degree that the remot- 
eſt is from the common ſtock ; thus, one is related in the ſecond de- 
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ee to his nephew, becauſe the nephew ſtands in that degree of re- 


tion to the grandfather the common parent ; but by the firſt rule 


couſins- german are in the ſame degree; and indeed, at this rate, I am 
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no nearer to my grandnephew than my grandchild is, which ſeems 
abſurd. n 


Tux feudal law of the Lombards obſerves the computation of de- 
ces in the civil law* : but in this point we, in a great meaſure, follow 
that of the canons, which regulates matters of marriage very much; 
thus couſins- german are called Seconds in degree with us *; and a 


couſin- german is related to a couſin-german's child as Seconds and 
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Thirds, (according to the vulgar way of ſpeaking) and the children of 


couſins-german on both ſides are Thirds of kin: but as to the rule in 
the collateral line, where one of the parties is remoter from the com- 
mon parent than the other, we have no uſe for it, as to the lawfulneſs 


or unlawfulneſs of marriage on account of proximity; which is go- 


verned by quite other rules now, ſince the reformation, than thoſe pre- 
ſcribed by the canons ; tho' there is no doubt of our having obſerved 
the preſcription of the canon law in this caſe, to its full extent, in 
times of Popery. | 


Tk canon law introduced various 2 of marriage on ac- 
count of propinquity, ſo that collaterals in the fourth degree, accord- 
ing to their computation, could not marry * : but the Pope aſſumes 
power to diſpenſe with marriage betwixt collaterals in the neareſt de- 
gree, as ſhall afterwards appear. The civil law allowed marriage be- 


tween couſins-german *, 
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Tus judicial law of the Jews, contained in the eighteenth chapter 
of Leviticus, is made our law, by expreſs ſtatutes, as to the 


| ave 
 confanguinity and affinity, in which marriage is forbidden or allowed *. 


Tas prohibitions contained in this chapter, fo far as they are not 


o- 

puniſhed the Canaanites for tranſ- 
greſſing the ſame, as is declared in that chapter to have been the caſe, 
and that they were exterminated out of the land of Canaan on that 
account, ſince, where there is no law there can be no tranſgreſſionꝰ: 


but, whatever was the caſe of the Cananites, it was the poſitive law 


of the Jews, and is ſo as to us, by force of the ſtatutes. 


THEREFORE the rules, as to the lawfulneſs of marriage on this 
head, are, firſt, I hat marriages betwixt aſcendents and deſcendents, or 
perſons'in a lineal deſcent, as between a father and his daughter, &c. 
are unlawful in the remoteſt degree, being inceſt, contrary to the law 
of nature. Secondly, Collaterals, that ſtand in place of — and 
children to one another, cannot intermarry, tho' in ever ſo remote a 
degree: thus, one cannot marry his great grandaunt or nĩece ; nor is 
there any difference, whether the relation is by whole blood or half 
blood, lawful or unlawful conjunction. Thirdly, As to the other col- 
laterals, ſeconds in degree of kin, or couſins- german may marry, but 
none nearer*, whether they be whole blood or half blood only. 
F ourthly, The fame degrees are prohibited in affinity, as in conſan- 
guinity *. 3 | Eh 4-23-1107 


Br the civil law, affinity of affinity was an impediment to marriage 
in the line of aſcendents and deſcendents, but not in that of collate- 
rals: thus, one could not lawfully marry the widow of his ſon-in-law 
orfather-in-law, but he might the widow of his wife's brother *. This 
prohibition takes place in ſome countries“; but the canon law ex- 

reſsly permitted ſuch marriages ; nor can they be underſtood prohi- 
ited with us, becauſe there 1s nothing in the eighteenth chapter of 
Leviticus to that purpoſe ; and they are likewiſe allowed in ſome 
other Proteſtant countries *, | 

MARRIAGE,between perſons within the forbidden degrees of prox- 

imity, is inceſtuous, and not only null, but highly puniſhable, if the 
arties knew the relation. Betwixt aſcendents and deſcendents, it is 
inceſtuous by the law of nature and nations, whether in conſangui- 
_ or affinity ', and therefore cannot be diſpenſed with by human 
WS. 1 | | 


Bur in collaterals it was not eſteemed inceſt, contrary to the law 
of nature, by the civil law ®, and much leſs by the canon law: the 
Pope may grant diſpenſation to marry in the ſecond degree of conſan- 
guinity, and firſt of affinity, in the collateral line, at pleaſure ; and 
even, for | t conſiderations, he may diſpenſe with marriage in 


the firſt degree of conſanguinity.*;. ſo that we cannot imagine, that the 


church of Rome looks on them as torbidden by the laws of nature, 
otherwiſe thoſe diſpenſations were impious and void: and as to the 


Levitical 


=P. 1665. 


c. 14, 1. 


d Rom. vii. 
15. . 


e L. ule. ff. 
de ritu nupt. 


4 Lev. xviii,* 
125 13. 


eL. 53. ff. 
de ritu nupt. 
I. ult. c. de 
inceſt. nupt. 


12 1567. 


c. 15. 
t Dd. legib. 


EL. 15. 1.42. 
ff. hoc. tit. 
WLewen, cen. 
For. lib. 1. 
cap. 13.423. 
Cap. pen. 
ext. de con- 
ſan. et afſin. 
k Voet de ri- 
tu nupt. $23. 


IL. fin, ff. 
de ritu nupt. 
I. fin. cod. 
de incelt. 
nupt. 


mq. I. ult. ft. 
de ritu nupt. 


n Garc. de 
benef. par. 7. 
c. 15. Hg. et 
26. Rebuff. 


rax. cancel - 
— 415» 


p. p. 1567. 
C. 14 


e L. fin. ff. 
de ritu nupt. 


1 Craig, I. 2. 
dieg. 18. 
918, 19. 

* Rothens, 
dicto cap. 7. 
concluſ. 57. 
in fine, 


dP. 1503. 
c. 77. 


ex. ful e; and, by the law of England, if a man m 


'dren : ſuch bona 
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Levitical d 
Jews; and ſo cannot be obligatory 
as cohcerns the prohibitions of marriage, within the degrees prohi- 
bited in that law. AT I et COT 

By the ſtatute*, whoever commit the abominable crime of inceſt, 
by abuſing their bodies with perſons in ſuch degrees as are forbidden 


in the eighteenth chapter of Leviticus, are puniſhable with death. 
From theſe words of the ſtatute it is plain, that inceſt of every kind 


is capital with us, whether betwixt aſcendents and deſcendents, or be- 


tween collaterals, either in way of marriage or out of that ſtate ; but 
undoubtedly bona fides muſt be a ſufficient defence, vs, that the par- 
ties did not know the relation that was betwixt them ; and in the caſe 
of collaterals the law would be eſteemed ſevere, and no inſtance can 
be given of a capital puniſhment in that caſe: ſuch marriages were 
not only neceſſary in the original peopling of the world, but likewiſe 
thereafter practiſed by the patriarchs of old, without challenge. 


WHERE marriage is null by reaſon of conſanguinity, or other im- 
diment, it had no effect by the civil law, 
ren, for the iſſue was eſteemed unlawful *, without reſpect to the 
bona fides of the parties. 


By the canon law, the bona fides of either party was ſufficient to 
ſupport the marriage in favour of the children, ſo that ſuch as were 
reated before the marriage was declared void were eſteemed law- 
arry his ſiſter, they are 
husband and wife till divorce; and the children lawful ; and if the 
husband die before divorce, the wife is intitled to a dower 9. 


THE canon law is very much regarded with us in matters of mar- 


riage; and therefore it may be juſtly thought, that the bona fides 


of either of the parties will be ſufficient for legitimacy of the chil- 
es will be the more eaſily preſumed, if the marriage 
was publickly ſolemnized, than when it was elandeſtine . The 
learned Craig is of this opinion, and that mala fides cannot be induced 
but by ſentence of the proper court annulling the marriage f; and, 
as this is likewiſe the opinion of other feudiſts =, tis highly probable 
the ſame rule will be followed with us. As to the wife in fic caſe, 


if ſhe was holden and reputed lawful, and the marriage not challeng- 


ed in the husband's life, ſhe is, by expreſs ſtatute, intitled to a terce, 
and will bruik it, till it is found, by ſentence of the proper court, that 
ſhe was not lawful wife d. It may be thought, from the latter part 
of this ſtatute, that the widow loſes her terce after ſentence, finding 


that ſhe was not the deceaſed's lawful wife, tho' the * was not 
challenged in his life: but I conceive that this muſt be underſtood of 
the caſe where there was no actual marriage ſolemnized, but only co- 
habitation, which might have been in way of concubinage ; for if 
married to him, and the mar- 


ſhe was de facto his wife, bona fide 
riage not called in queſtion during the husband's life; it follows, from 


what is above ſaid, that ſhe is intitled to her terce, in the ſame man- 


ner 


ces, that law. cannot be conſideted as a law of nature, 
or a divine law univerſally. binding; but only a political law of the 
at this day, in any nation where it 
1s not expreſsly eſtabliſhed by the legal ſanction, as it is with us, fo far 


even in favour of the chil- 


50. The pu- 
niſhment r 

inceſt, by our 
law, how far 
bona fides of 
the parties 

ſaves from it. 


% 


51. Where 


marriage is 
null, by rea- 
ſon of con- 
ſanguinity,or 
other impe- 
diment, how 
far the bona 
fides of the 
parties ſup- 
ports it, in 
favour of the 
legal claims 
of the reſpec- 
tive parties, 
or legitimacy 


of the chil- 


dren. 


52. Polyga- 
my in a man 
not prohibit · 
ed by the Mo- 
ſaic law, but 
is by the ori- 
ginal and e- 
vangelical 
law, and ours, 
as it was by 
the civil law. 
Precontract 
with one, 
without car- 
nal know- 
ledge, does 
not invalidate 
marriage 
with ano- 
ther, 


53. The ſtate 
of concubi- 
nage, by the 
civil law; it is 
not counte- 
nanced by 
our law, tho” 
there is ſome 
veſtige of it 
in our old 
law books, 
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ner as the children to their legitimacy, and to ſucceed to their parents 


and other relations, tho there was a legal ; dy Conan 
guinity or otherwiſe, ſufficient to have annulled NOS - | 


SecT1ON III. Polygamy, concubinage, and legitimation of children. 


MARRIAGE being the ws 2 nction of one man and one woman, 


polygamy is thereby excl Polygamy is where a man marries 
more wives together, or a woman more husbands : this is contrary 
to the primitive inſtitution ; nor was it ever permitted any where as to 
more husbands, being contrary to the. principal deſign of marriage, 
viz, procreation, It was tolerated among the Jews by the Moſaic 
law, as to plurality of wives, and is elſewhere at this day ; but in the 
evangelical law it appears prohibited, which was likewiſe the caſe by 
the civil law *: and, by our law, the ſecond marriage de facta, when 
either party ſtands married to another, is not only null, but highly 
puniſhable in the offenders: but the innocent party, who knew not 
of the other's being married at the time, deſerves to be pitied, and 
not 


ſuch caſe may freely reſile from a contract of marriage, before mar- 
riage ĩs actually ſolemnized, as was above obſerved. 


CoNCUBINAGE is likewiſe an unlawful cohabitation or conjunc- 
tion. It is the ſtate of conjunction of a ſingle man and woman, at 
bed and board, without marriage, or intent of a perpetual ſociety of 
life: of this cohabitation it cannot be faid, FYhom God bath joined, 
let no man put aſunder, which is the characteriſtick of marriage; for 
it may be diſſolved at the pleaſure of either party * ; whereas marriage 
is a ſtate of conjunction for their joint lives. 


ONLY women of low condition, or mean character, were preſum- 
ed concubines, from cohabitation with an unmarried man ; eſpecial- 
ly enfranchized ſlaves were kept for moſt part as miſtreſſes. But if 


a man intended to live with a perſon of ingenuous birth, or good 
extraction, as his concubine, he behoved to make ſuch declaration 


before witneſſes, at the commencement of their intercourſe; for, o- 


therwiſe, he muſt either have owned her for his wife, or both muſt 
ſuffer as guilty of fornication *. 9 


; | THe ſtate of concubinage is not indeed ſo honourable, nor equal 


to the marriage ſtate in many inſtances ; but it was allowed by the 


civil law, and reſembled marriage in divers reſpe&s: thus, one could 
not have more concubines at one time, nor take a concubine when 
he had a wife, in the ſame manner as he could not more wives toge- 
ther f. The ſame prohibitions ly in the caſe of concubinage, with re- 
& to forbidden degrees, as in marriage ®: as ſuperveening madneſs 
oes not diſſolve marriage, ſo neither does it concubinage b. But a con- 
cubine differs from a wife, not only in point of dignity i and perpe- 
tuity, but chiefly in that the children procreated - concubine are 
not lawful, nor therefore heirs at law to their parents, but only may 
be legitimated by ſubſequent marriage between them *: and, among 
the Romans, thoſe only could be legitimated in that _— 
oNc u- 


niſhed. Precontract with one, without carnal knowledge, does 
not invalidate marriage with another, becauſe with us any party in 


* Mark x. 
11, 12. 

b L. 2. cod. 
de inceſt. 
nupt. 

© P, 1551. 
c. 19. 


4L. 1- pr. ff. 
de concub. 


e L. 3. pr. ff. 
de concub. 


f Tit. cod. de 
concub, 

No. 18. e. 8. 
No. 89. c. 12. 
95. 

£L. 56. ff. 
de ritu nupt. 
I. 1. $ 3. de 
concub, 

L. 2. ff. h. t. 
L. 41. G1. ff. 
de ritu nupt. 
k dd. Nov. et 
LL. 
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ConcuBtNAGE is not countenanced or tolerated by 


our law: 
however, I find mention of concubinage in burol#'ta 


8 ind this 


crimes, ulrat the wife is no oblige to reveal them wheteas the con- 
cubine is, or-otherwiſe' wilt · be eſteemed guilty, aud art and part or 
- accceſſary wich him 4 The veaſen of the diverſity affigtied is, that 
the wife has no power of herſelf, and cannot leave her husband; 


whereas the coneubihei may, at pleafare; remove from her thaſter, 
| and in ſuch caſe is bound to do 2; th 10 900k wig Rnd een 


ConaprrTariow with a cohcubine ls eenſurable with us as for- 
nication, nor is there any difference betwixt them; and the children 
procreated of a concubine, have no more privileges with us, than hel 
of a woman not kept in that tation.” Where Aman owhs Himſelf 
the father of a child, begotten bat of law ful wedlock, And thereaf- 


ter marries the mother; tis ia. lelumatlon ef the child to all ef- 
fects, as if ir had been lawfully bi 


begotten! Hence à ſon, legitimated 
in that manner, will have. the right of primogeniture, «ever! in pte- 
judice oh cildren, procreated by his father of 4 marriage interveening 
— his birth and the ſubſequent mitfiage of Ris parents“; be- 


— 
- 


cauſe the law, by a fiction, with reſpect to legitimation by ſubſequent 


marriage, ſuppoſes the parties to have been married at the time of the 
child's co 


are procreated of a woman, whom the father could marry at the time of 
conception; are capable of-legitimation: therefore, if 


at the time of-the birth the legitiation cannot proceed by ſubſequent 
marriage of the parents, for the child was begotten in adultery — 
ee Jute e DT M eee DONS eee 
By our law, martiage between the adulterer and adultereſs is ex- 
reſsly prohibited, in caſe ſentence of divotce*proceeded bet ixt the 
[awful pouſes on account of ſuch adultery, and the children of the 
adulterers are declared incapable to ſucceed them. But tho' no di- 
vorce had proceeded on aecount bf the adultery, yet I, computi 
the time of the child's c tion it appears 9 Heh 
either of the parties had a ſpouſe alive, it cantiot be lẽgitimated by 
ſubſequent marriage of its parents, being begotten in Adultery, as juſt 
ſaid. But the ſtatute does not annul the marriage between the adiilter- 
ers, where divorce had not proceeded betwixt the lawful ſpouſes on 
account of the adultery ; and penal ſtatutes muſt be ſtrictly conſtrued. 


Tu caſe-is different, where w marriage was mull froni the begin- 
ning, throꝰ impotency of one of the parties? fot, in ſuch cſe, it the 
party that is capable procreate children with another free perſon, in the 
mean time, before the marriage is declared void, they may be legiti- 
mated by a ſubſequent marriage of the 4 ; becauſe it appears 


from the event, - that both of them were free at the time of the con- 
ception. | | | bs 


Law has preſcribed no time certain, preceeding one's death, for 
ſolemnizing marriage, and therefore marriage may be celebrated at 


the point of either party's death, or the laſt minutes of their life, if 
H h they 


don; this, the of old doubted; wax at laſt ſettled in the 
civil law, as above. For the ſame reaſon it is, that only ſuch children as 


ny of the par- 
ties was then married to another perſon, tho both were free perſons 


difference made between a wife and a concubine, as to the man's | 


54. Legitima · 
tion of the 
children by 
ſubſequent 
marriage of 
the parents; 
it only takes 
place, where 


the you 

could la ” 

ly marry at 
time of 


conception. 


$6. if marri- 
age is null by 
the impoten- 
I of one of 
e parties, 
may children, 
procreated of 


the other, be 


legitimated. 


57. Marriage 
on death-bed 
good to in- 


title the ſur- 
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vivor, and they ſtill have their ſenſes, eſpecially, in order to legitimate children 
—_ procreated betwixt them?. | | 


58, subſe. SUBSEQUENT marriage of the parents, tho ding after the 
due of the death of the baſtard child, will have effe& in favour of 2 
parents, after children lawfully procreated of ſuch child; ſo that they will thereby 
the deathof become heirs to their 4 and grandmother, or pther relati- 
gitimates his Ons; becauſe it is held the ſame, as if it had prececded the concepti- 

children. on of the child ®, as is above obſerved. "By a 


adopt. I. 5. ff. 
9. The el. LEG1TIMATION, bythe reſcript of the emperor, might have pro- de gradibus, 
kin 9 ceeded at the deſire of — father, * would have enabled the chil- *. 
of legitima- dren to fucceed to him, in caſe he had no lawful iſſue, but had no 
tion. effect as to other relations. With us legitimation, by letters from .. le 
the ſovereign, for moſt part only capacitates the party to make a teſ- gg. c. 
tament !: 2 as to ey inter vi vos, he is capable to grant them with- * 
out it, and the father, or any other perſon, may create a baſtard heir nnr, 
of entail to his eſtate ; but ĩt were unreaſonable, that, by a grant from Berwickſhire. 
the ſovereign, ſuch child ſhould be enabled to fuccecd in prejudice of 
the lawful heirs, nor can'the king diſpenſe with the law which in- 
titles them to inherit. | 


60, If the in. Bur, where the intereſt of third parties is not concerned, the king 
— Ew may legitimate baſtards, in order that they may ſucceed to one ano- 
* ther, or be ſucceeded to, but not to qualify them to inherit to any 
may ſuch le- Of their relations, except their own lawful children dying without 
— iſlue. Thus, put the cafe, that there are ſeveral baſe ſons of tho 
baſtards to fame father, the king, by legitimation, may capacitate them to ſucceed 
- 6-65 IM to one another, or to their own lawful children dying without iſſue ; 
children, or becauſe ſuch ſucceſſion or legitimation is only prejudicial to the king, 
to ane ano- Who may diſpenſe with his own prerogative as effectually, as his ma- 
ther. jeſty might gift the eſcheat of 2 or ultimus heres, after it had 
fallen to any of the baſtard brothers, or their lawful iſſue. 


Tunis was the caſe of Andrew lord Evandale, ſometime high 
chancellor of Scotland, who, being a natural ſon of one ofour kings, 
obtained letters of legitimation in favour of himſelf, Arthur and Wal- 

ter Stewarts his two baſe brothers, to the above purpoſe. "Theſe 
are ſtil] extant in the public records , and, by virtue thereof, Alex- Ad. ann. 
ander, ſon of Arthur, 3 to Andrew, his uncle, in the lordſhip 473: 
of Evandale afterwards changed into that of Ochiltree. 


61. May let" LET TERs of legitimation ſufficiently inſtruct the baſtardy. The 
ters of "egiti- grant of legitimation generally contains a power to the baſtard to diſ- 
— — pone his heritage on death-bed, which, I conceive, is good, the king's 
of his eſtate 1ntereſt being only concerned: however, ſuch defence will not 
ondeath-bed. ſuſtained againſt the general declarator, but reſerved to the ſpecial de- 
clarator, whereby the ſubjects diſponed are ſued for . The import of King's ad- 
the general declarator is only to declare that the deceaſed was baſ- vocate, Feb. 


tard ; of the ſpecial,to recover the ſubjects that belonged to the baſtard. 169. 


62. Declar- PROCEss, for declaring one a baſtard in his life, is only competent 
3288 before the commiſſaries of Edinburgh, as being judges, in the firſt 


what court bi inſtance, 


2 Dec. 1 1. 
1679. Somer- 
vile. 


d Jan, 6. 
1680, idem. 
June 15. 
1670. Li- 

vinglton, 


©Exod. xxii. 
16, 17. 
Deut. xxii. 
28, 29. 


« Cap. 1. ext. 
de adult. 


© Voet. ad tit. 
de adulter. 


93, 4, 5. 


Feb. 1731. 
Ireland. 

© ſuly 1720. 
Caſtillaw 
contra Ag- 
new, Fount. 
July 15. 
1696, Heſ- 
lop, Decr. 
1742. Linen 
contra Ha- 


milton. 
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inſtance, to queſtions concerning marriage and legitimacy of chil- 


dren: but, after the reputed baſtard's death, a declarator of the baſ- 
tardy proceeds before the court of ſeſſion, at the inſtance of the do- 
natary, as all other deelarators of eſcheats do. | 


- In fuch 12 a general citation of all and ſundry, at the mar- 
ket-croſs of the head burgh of the ſhire where the baſtard lived, or 
at the market-croſs of Edinburgh, pier and ſhore: of Leith, if he re- 
ſided abroad, is ſufficient ; unleſs ſome perſons are particularized, who 
would be heirs, if the deceaſed was not baſtard, in which caſe they 
muſt be called by an incident diligence *. It is not incumbent on 
the party who appears as defender, in order to aſcertain the legitima- 


are they com» 
tʒ and 
who muſt be 
therein cited; 
and what is 


incumbent on 


the defender 
to prove. 


cy of the deceaſed, touching whom the queſtion occurs, to prove that 


his father and mother were lawfully married, unleſs the purſuer firſt 

prove, that he was reputed a baſtard in his life“; becauſe frequently 

it is impoſſible to prove actual marriage, and lawful marriage may be 

where it nevet was ſolemnized; as is formerly obſerved. 
; 

AccoRDING to the Moſaic law, if a man entice a virgin, not 
betrothed, and ly with her, he ſhall pay to het father a certain ſum, 
and take her to wife, without liberty to divorce her, all his life. If 
the father refuſe to give her to him in marriage, he muſt pay to him 
money according to the dowry of virgins ®. By the canon law, if a 
man debauch a virtuous young woman, and get her with child, he 
is bound Dotare aut ducere, either to marry her, or, if he will not, he 
muſt give her a tocher or portion, ſuch as may procure her a ſuitable 
husband, according to her condition !, that being to indemnify her 
or, if ſhe has a portion already, to augment it for the above purpoſe, 


TH1s takes no place where the woman is a widow, or was of an 
abandoned character, or had born a child before; for the obligation 
is laid on the man, on account of his deflowring the woman ; nor 
does it obtain where the man is married already, or otherwiſe inca- 
mo to marry the woman thro' conſanguinity ; becauſe ſhe has her- 
elf to blame, that ſhe ſubmitted to the embraces of one that could not 
marry her; and the man is not liable to the alternative of the portion, 
but where he may exoner himſelf by marrying the woman : or, if the 
woman refuſe to marry the man, he is free of any conſideration for 
the portion; or if, by her own confeſſion, or other wiſe, it is proved, 
that ſhe received a bribe or hire for proſtituting herſelf; or enticed 


the man, by coming into his bed, or the like; for then ſhe gives oc- 
caſion to her damage. 


Wr have not adopted either the proviſion of he A or canon 
law in the above reſpect; all that the woman can do, is to get the 
man ſubjected to one half of the expence of child- bed, and maintenance 
of the child; or, if ſhe is poor, the man will be liable for the whole, 
at the ſuit of the overſeers for the poor: but the woman, being equal- 
ly guilty, cannot, with us, regularly inſiſt for marriage, or other in- 
demnification /; however, if it appear that the man allured the wo- 
man to his embraces, with hope of marriage, tho' without an expli- 
cite promiſe, he will be liable in a ſum to her, in name of damages. 


SECTION 


63 4 What is 4 
man, who de- 
bauches a vit · 
tuous wo- 
man, liable 
to, by the 
Moſaic and 
canon law, 


64. How far 
the proviſi- 

ons of either 
of theſe laws 
take place 
with us, or is 
damage due, 
to the woman 
in ſuch caſe, 


—_— ——— — ne. — — — 


| 
| 
| 
| 
| 
| 
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| SxcTION IV. The reſdeffive intereſts of married perſons, during the 
; ] on Es marriage. * e ear 


66. The civil 
intereſts of 
married per- 
ſons; the jus 
mariti. 


67. The huſ- 
band, how far 
curator to 
his wife; 
deeds inter 
vivos by the 
wife, without 


parties divers rights and intereſts: thele are parti Aan Pale 
ai dion een 


a „ 


n a 43 232 . — — ; 
MARRIAGE being duly. there ariſe. to the reſpective 


ci- 
vil; amòngſt the firſt are the conjugal love and the 
married perſons ; the protection due from the husband to the wife 
from all injuries; the obligation to aliment᷑ and a gr; her ſuitabl 
with all neceſſaries; and obedience from the to the h 


Tu wife, on the other hand, muſt. yield obedjence to the huſ- 


band, and follow his domicil *;. and, whatever was her rank or de- 
cc formerly, by birth, or otherwiſe, ſhe participates of che huſ- „ 


d's dignity during the marriage, and.thereafter in her widowity *; 
under this limitation, with us, that a woman of noble deſcent, marry- 
ing a gentleman, 'retains the privilege of her birth; but, ing a 
— — whether of higher or inferior degree, follows Ag 
nity of | : 

Tux wife's ſubjection to the husband is founded in nature, and not 
a conſequence of the fall of man; for the wards, He ſhall rule over thee, 
directed by Gop to the woman on the fall, import only, that ſhe 
was compellable to yield obedience, which, in the ſtate of innocency, 
ſhe would have chearfully done of her own accord. Theſe mutual 


* 


precepts in the ſcripture. 1 


duties of husband and wife to one another are en forced by divers 


141 


THz chil intereſts of the reſpectiye married perſo ſons are ſuch as 


are founded in the political law ; and with us the husband's intereſt, 
termed jus mariti, is his power over the wife's perſon; his right and 
intereſt in her eſtate. and goods, and power of adminiſtration. of the 


AND, in the firſt-place, as to the wife's perſon, he is her curator, the 
wife, tho major, being always ſub cura mariti, or under coverture; and, 
if ſhe was minar at the time of the marriage, .havihg ather.curators, 
their power ceaſes, and is by the law transferred to the husband. It is 
on this grotind that the wife cannot ſubſcribe deeds inter vivos, with- 


© 4 4 : 18 „ - * 


bis conſent, Out the husband's concourſe to authorize her, even tho they reſpect 


void; but 
what if he is 
abſent, or fu- 


68. Perſonal 


diligenee for 
civil debts is 
not compe- 
tent againſt 
the wit, nor 
did her eſ- 
cheat fall 
thereon, 


only her own heritage, to take effect after diſſolution of the. marri- 
age 4; but, if the husband is furious, or abſent out of the kingdom, 
ſuch deeds relating to her own intereſt, to be effectual after the mar- 
riage is diſſolved, will be tho' the husband does not ſubſcribe 
Conſenter, the neceſlity of the caſe making way for this exception *, 
The like will hold, upon the ſuperveening of his forfeiture, or any 
other diſability f. 52-20 ens 


Tux wife being thus under the power of the husband, her eſcheat 
fell not upon denunciations for civil cauſes ſerved ere her, during 
the marriage :; nor is ſhe liable to captions for civil debt, while un- 
der coverture; for, the husband having the whole adminiſtration, ſhe is 


not ſuppoſed capable to pay or ſuſpend; but it would ſeem, that a 
regular denunciation, executed againſt a wife, and her husband for his 
intereſt, 
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intereſt, ſhould make the ſums bear intereſt, the ſtatute in that be- 
half being gencral. | 


Bu r, as to crimes, the wife has no protection, from the marriage, to 
her perſon, either as to incarceration or puniſhment ; but perſonal 
diligence will not proceed againſt her upon decrees for pecuniary fines, 
during the coverture, unleſs a free ſubje& belonging to herſelf is par- 
ticulariſed, out of which payment may be recovered * ; for, if it was 
otherwiſe, the husband would be obliged to pay the fine, in order to 
relieve his wife from perpetual impriſonment ®: nor can execution a- 
gainſt the goods in communion, or againſt her eſtate, enſue, on ſuch 
decrees, to the prejudice of the husband's intereſt, whom the law does 
not allow to ſuffer any damage by his wife's facts or faults*. 


IT is true, in the late times, husbands were ſubjected to fines im- 
poſed on their wives for certain ſtatutory crimes 4, but theſe acts are 
now juſtly abrogated *: and it is declared, by the Claim of Right, con- 
+ trary to law to fine husbands for the faults of their wives; and indeed, 
from the nature and deſign of puniſhment, none but the offenders 
ought to ſuffer, guilt being the only juſtifiable reaſon for puniſh- 
ment; upon the like ground, perſonal execution will go againſt a wife 
on letters of lawborrows, in caſe of her not finding caution in terms 
of the charge; for that purely concerns her refraining from injuries 
AS WAR Ra from her by the charger /, and her threats, or other of- 

enſive behaviour, give occaſion to the charger's taking out the law- 
borrows for ſecuring himſelf againſt her, 


PERSONAL diligence will alſo proceed againſt the wife, for perform- 
ance of facts proper to her in relation to her own heritage; as to divide 
lands at the inſtance of a co- heir, or any other perſon intereſted in 
the fame, with her pro indiviſo; or to receive adjudgers of lands hol- 
den of her, or to enter the heirs of her vaſſalss, 


II is likewiſe from the husband's power of adminiſtration, jure ma- 
riti, that the wife cannot ſuc or delend, without the husband for his 
intereſt h: but if the wife is under neceſſity to purſue the husband 
himſelf, or if he unreaſonably refuſe his 2 in other actions at 
the wife's inſtance, the court will authoriſe her i. | 


In any ſuit againſt the wife, her oath cannot be taken in pre- 
judice of the husband, without his conſent, but only in order to af- 
fe& her ſhare in the communion of goods upon her predeceaſe; 
or herſelf, when the marriage is diſſolved by the husband's death; 


nor is the husband bound to give his oath of calumny, that he has rea- 


ſon to diſtruſt his wife's oath x; but her oath is good againſt the huſ- 
band, in caſes where ſhe is expre/ly, or from the nature of the deeds 
tacitly, prepofita negotiis, having the charge of ſuch things, as in fur- 
niſhing to the "ur or the like!; or where action was commenced 
before the marriage, whereby the matter became litigious® ; or if he 
knew, before the marriage, that the woman was liable to the claim 
purſued for®; but this laſt may be doubted, for he knew likewiſe the 
privilege by law competent to him in that reſpe& ; et fraudem non 
facit, qui jure ſuo utitur*, he does no wrong that uſes his own right 
h 1 an 
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72. How far 
is the wife's 


oath good 
againf the 
husband. 
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and cannot be batted from the fame without his fault or conſent. Her 
oath will likewiſe be received to aſcertain the extent of the obliga- 
tion, if the * itſelf exiſted before the marriage, and is other- 
viſe inflructed biker oth, » ana 15 Oe 


"TaxxE are ſome deeds' againſt which the law ſecures the wife, 
even on es with her husband's confent : ſhe cannot perſonally 
herſelf, by granting bond with his conſent, more than without 
it, to affect her perſon ; nor will a judicial ratification upon oath va- 
lidate ſuch deeds, becauſe otherwiſe ſhe might be influenced to ruin 
herſelf : they are intrinſically null, and the Judges will, ex officio, re- 
— them b, fo that they cannot be the ground of diligence againſt 
perſon, or eſtate perſonal or real; for, as ſhall be elſewhere ſhown, 

an oath always ſtands or falls with the deed to which it is applied e. 
Bur if a wife divert from her husband who allows her an aliment; 
or if there is a ſeparation @ menſa et thoro, with which alimony is 
concomitant, or thereto fu ent, perſonal execution will proceed 
againſt her for payment of bonds, granted by herſelf alone, for things 
furniſhed towards her entertainment ; nor will the husband at all be 
1 and much leſs for furniſhings to her after an elopement with 

an adulterer. 


WHERE a wife is ſeparated from her husband, and has an eſtate 
of her own, excluſive of her husband's jus mariti, the debts contract- 
ed by her for maintenance will be effectual againſt her, and ſuch eſtate, 
whether ſhe has an aliment ſettled on her by the husband, or not; 
it being always proved, that the ſums in ſuch bonds were employed 
for her uſe*: a widow paying intereſt of bonds, ted by her 
during the coverture, ſubje&s her to ſuch bonds by homologation ,. 


Ir the wife paſſes herſelf for a perſon unmarried, and contracts 
debts, they will be effectual againſt her; becauſe the law does not pro- 
tect people in committing of frauds, it being a rule in ſuch caſe, that de- 


 Ceptis, non decipientibus, jura ſubveniunt * ; or, if ſhe ſets up a buſineſs by 


75. How far 
a wife's bonds 
for aliment, 
or furniſh- 
ings to the 
family, affect 
the husband. 


76. A wife 
may validly 
contract, or 


herſelt in her husband's abſence, ſhe will be liable to the furniſhers,. 

A wIrE's bonds however, in other caſes, granted for mainte- 
nance or furniture to herſelf and the family, do not affect her, but 
will be good againſt the husband, but the court will require ſome 
other evidence of the furniſhing than the bare writings: even after 
inhibition ſerv'd againſt the wife, the husband will be liable for neceſ- 
fary furniſhing to her, he being naturally bound to aliment her k. 
One may inhibit his wife at pleaſure, without ſpecifying any acts of 
extravagancy done by her, but he ought to abſtain frem unneceſlary 


reflections !. A wife's deeds, in all cafes where ſhe is & wpofre, or 


has the charge of any buſineſs, either expreſsly or tacitly, will bind 
the husband, and all her tranſactions ger theſe matters are good ® ; 
and it hath been already obſerved, that her oath is a good proof a- 


gainſt the husband in ſuch caſes. 
In deeds concerning heritage, a wite, being duly authoriſed by her 


husband, may effectually bind herſelf in favour of third parties, either 


by 


m June 3. 
1680. Bucha- 
nan. Jan. 2, 
1667. Ha- 
milton. july 


5. 1709. 
Ker. 


TiT. V. The reſpective latereſts of married Perſons. 1 25 


| by heritable bonds or diſpoſitions, and. the wattaridice therein will 
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' redeem after its diſſolution, 


affect her; and her perſonal bonds, qualified with a declaration, * that 
« jt ſhall only affect her ne will likewiſe be ſuſtained to that ef- 
fe. It is n ſuch caſes to cauſe the wife judicially ratify the 
deed upon oath ; but that is only neceſlary to ſecure the deed againſt 
reduction upon the head of force, in caſe ſhe was really compelled by 
her husband to grant it ; becauſe othetwiſe ſhe might reduce it upon 
that ground: but the deed is not null for want of a ratification *;. for 
reverential fear, leſt ſhe ſhould offend her husband, will not reſtore 
her againſt it ©, and the ratification bars all attempts to reduce the 
deed®, even where it was really granted by coertion: in this caſe the 
wife muſt ſwear before a judge, out of her husband's preſence, that 
ſhe freely granted the deed, and ſhall never call the fame in queſtion. 


Tux wife will not be reponed as non valens agere againſt decrees 


pronounced againſt her, and her husband for his intereſt, or againſt 
the expiration of legal or conventional Irritancies © ; becauſe ſhe may 
inſiſt to redeem ; and, if the husband refuſe his concourſe, the court 
will authoriſe her, as above obſerved : and indeed there is leſs ground 
in the common caſe to reſtore wives, than unmarried women; for 
wives have the advantage of their husband's advice in their affairs. 


Bu r, if the action lye againſt the husband kimſelf, the anſwer for 


the wife, that ſhe was non valens agere, diſabled to ſue during the cover- 


ture, is good to fave her the privilege, that by lapſe of time was expir- 
ed; as in the caſe of exorbitant rights made by a wife to her husband 
in their contract of marriage, when ſhe was minor, the guadriennium 


utile will not expire 24 ſubſiſtence of the marriage; but reduc- 
tion will be competent to t 


of the marriage, without counting the time of the coverture, during 
which ſhe was under diſability . This muſt likewiſe hold where an 
adjudication of the wife's eſtate is in the pom of the husband, that 
the legal will not run during the matriage, but the wife or her heirs may 

within fuck time as remained of the legal, 
when it came in to his perſon. The reaſon is plain; becauſe not only 
is the wife under curatory, and prefumed ignorant of her own affairs, 
and to truſt her husband therein; but likewiſe, if ſhe ſhould inſiſt in 
ations againſt him, it might break the peace of the family, which 
does not hold where the queſtion is with third parties. 


THE wife may validly make a teſtament, even without her husband's 
conſent, as a-minor may without his curators; for a teſtament infers 


no obligation on the teſtator, and can only take effect after the mar- 


riage is diflolved by her death. 


ALTHo' a wife is ſub cura mariti, and the husband is termed her 


' eurator, yet her caſe differs much from that of a minor having cura- 


tors. 1ſt, A wife is never reſtored upon the head of leſion, tho' her 
whole eſtate ſhould be diſponed by her, with conſent of her husband, 
to a ſtranger, for payment of her husband's debts ; but ſhe may inſiſt 
againſt the husband, or his heirs, for the value of the ſubject, as being 
2 donation to him, in as far as his debt was thereby paid, which is 


otherwiſe 


e wife, after its diſſolution, it ſhe inſiſt with- 
in the reſidue of the four years that remained at the commencement. 
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* oath excludes the wife's 
reduction upon the head of force, tho ſhe was actually compelled, 


which does not hold in the caſe of minors*. 3. A husband may take 


otherwiſe in minors. 2. A ratification 


rights from his wife directly to'himſelf, which a curator cannot, and 
ſo be autor in rem ſuam ©. It is true, fuch deeds are revocable by the 
wife as a donation, but in all other reſpects they ſtand good; tho it 
is moſt ordinary for a husband to take ſuch rights, in name of third 
parties, for his behoof, but which will not exclude her revocation. 
4. As the husband is not bound to make inventary of the wife's e- 
ſtate, ſo he is not liable for omiſſions, in both which he differs from 
an ordinary curator ; but, as to intermeddling with ſubjects not falling 
under his jus mariti, he or his heirs may be brought to account for 
them, unleſs it appears that ſhe intended to giſt them to him; in 
which caſe, if the wife does not revoke, her heir is excluded from all 
action againſt the husband, or his heirs. 5. By a proviſion in the 
contract of marriage, the husband's intereſt in the wife's eſtate, and 
his right to her moveables, jure mariti, may be excluded, in which 
caſe the principal effects of che curatory ceaſe; whereas a curator can- 
not renounce the adminiſtration to the minor, but upon his own ha- 


zard, if damage or leſion to the minor thence enſue. 


Tur husband's jus mariti properly takes place during the marri- 
age, bur, to prevent- impoſition and fraud, it has a retroſpe& : thus, 


bonds, or other gratuitous rights granted by a woman betrothed after. 


a ſingle proclamation of banns, tho' before the marriage, are null, 
both as to husband and wife who thereafter intermarry, even where 


the husband knew of the deed, and did not oppoſe the granting it 4; 
provided that the proclamation was made in the wife's pariſh church, vil 


whereby people are preſumed to have notice of the future marriage*, 
The fame rule holds in all gratuitous deeds, whereby the husband's 


intereſt, jure mariti, or by contract of marriage, is prejudiced*; but do 


onerous deeds, bona fi, granted by the wife, tho' after contract 

and proclamation of banns, but before marriage, are good s; unleſs 
they prejudice the expreſs proviſion made to the husband in their con- 
tract of marriage, for then the firſt intimation will give the preference; 
and marriage is an intimation as to things falling under the us mariti. 


Ir is the privilege of wives, that they may challenge the deeds 
done by them not authoriſed by their husbands ; but one may uſe the 
benefit introduced in his favour, or not, as he pleaſes; and therefore, 
from the example of minors not authoriſed , the contracter with wives 
is bound, if they are willing to ſtand to the bargain i, and ſecure him, 
by procuring the husband's conſent, or ratifying the deed in their wi- 
dowity, if they are ſole when it is challenged : thus, a wife, bound 

erſonally for her husband in a bond of K money, was al- 
E to wave her privilege of objecting the nullity of the bond, and 


to inſiſt againſt the aſſigny for the funds made over to him by the 


husband for her relief k. 


FRO marriage ariſes a Communion of Goods between husband 
and wife, and an univerſal ſociety as to moveables: but the husband, 


jure mariti, has the ſole adminiſtration, which cannot be renounced 


by him, ſo far as concerns his management of the family as its head 3 
ol 
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and indeed all the characters of an abſolute proprictor belong to him; 
he may diſpoſe of the goods at pleaſure, or convert them to heritable 
rights, which will entirely SEE the wife's intereſt, at the diſſolu- 
tion of the marriage: and therefore it may be juſtly ſaid, That what- 
ever falls under the communion of goods belongs to the husband, jure ma- 


proprietor of 
them during 


riti, in the ſame manner as if it had been get his. It is a legal 


aſſignation to all the wife's moveables, as after ſpecified ; needs no 
intimation, and fo is preferable to all the gratuitous deeds of the wife, 
not intimated before the marriage *. 


MoNEy or caſh, and all moveable goods of whatever kind, bygone 
intereſt of bonds, annuities, and rents of lands belonging to the 
wife; bonds not bearing intereſt before r or accruing to 
the wife, during the marriage, befbre the term of payment of inte- 
reſt, i. e. before the term at which the intereſt becomes exigible, 
fall under the jus mariti *; and for the ſame reaſon, when marriage 
is the term of payment of intereſt, the bond likewiſe falls to the 
husband, jure mariti ©; but the principal ſums in bonds bearing in- 
tereſt are eſteemed heritable, as to the husband's jus mariti, 


are with reſpe& to the wife's jus reli . 


83. The ſub- 
jects that fall 
under the 

communion. 


as they 


ALL 'hetitable bonds, belonging to the wife, ate excluſive of the 


| husband's right as to the ſtock; but the bygone intereſt, and 


profits, and ſuch as accrue or fall due during the marriage, belong 
to the husband, jure mariti: bills which bear intereſt only by ſtatute, 
fall under the jus mariti *, thoſe not being conſidered as a ſtock, or 
fund of money, but intended to anſwer daily exigencies, in com- 
merce, or otherwiſe. 


Tuo bonds granted or aſſigned to a wife, during the marriage, by 


third perſons, fall to the husband with the foreſaid limitation ; yet, 
if they are eſtabliſhed as an aliment to the wife f, or granted with ex- 
preſs proviſo, excluding the husband's jus mariti, they will not fall 
under it, nor be ſubject to the husband's creditors ; becauſe one may 
qualify his own free gift as he pleaſes, 


Money levied on the wife's heritable bonds, or the price of her 
lands fold during the marriage, do not become the husband's ; it will 
be underſtood, as done in the courſe of ordinary adminiſtration, and 
not in order to make a gift to her husband“; but, if the wife does 
not inſiſt to have the money re-employed, but ſuffers the ſame to re- 
main with him and his heirs till her death, it would ſeem, that her 
repreſentatives can have no action for the ſame ; for it will be under- 
ſtood, that ſhe intended thereby a donation to the husband, and that 
the ſame ſhould be carried by his jus mariti; eſpecially if, with her 
knowledge, the money was employed for the husband's benefit; and, 
where her heritable bonds are made moveable by a charge, it will not 
make them fall under the husband's us mariti, the preſumed inten- 
tion of the wife being to recover the lame for her own behoof, 


THE law reſerves to the wife, free of the jus mariti or communi- 
on of goods, her Paraphernalia, f. e. her wearing cloaths and jewels, 
but not the repoſitories that contained them i. The husband's jus 

KK nariti 
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mariti is ſo very ſtrong and effectual, that any renunciation of the 
husband thereof, in behalf of the wife, or any other for her behoof, 
during the marriage, will not avail, becauſe that very conceſſion or 
grant to the wife, or her truſtee, would be a donation revocable. 


A ConDITIONAL debt due to the wife, whereof the condition ex- 
iſted only after diſſolution of the marriage, falls not under the jus mari- 
ti, not being effectual during the communion; nor will a bond — 
ed to her as a recompence for a gown, on her renouncing her liferent 


of lands ſold by the husband; nor a TR containing medals, purſe- 


pennies, or even ſome guineas, gifted by the husband for that pur- 
poſe, theſe being eſteemed of the nature of Paraphernalia - 


AVI cannot effectually pledge her cloaths, or other neceſſa- 
ries for her apparel or ornament, in ſecurity of a bond granted by 
herſelf, to which the husband is not liable, becauſe that were to his 
prejudice who muſt provide her; but ſhe may for the husband's debt, 
to which he cannot object. This is founded in our old law, where- 
by a wife could not x well her cloaths without her husband's con- 
{ent ©. —_ 11 . 


Ir the wife is altogether unprovided in a liferent, and the husband 
inſolvent, the lords of ſeſſion will oblige him, or his creditors arreſt- 
ers, to find caution for the intereſt of bonds due to the wife, falling 
under his jus mariti, tor a proviſion of liferent to the wife, in caſe ſhe 


ſurvive before they ſhall be allowed to levy ſuch bonds . Hoc æqui- 
tas ſuggerit, licet jure deficiamur ; as the law ſpeaks in the like caſe. 


MoxnEyY lent by a wife is preſumed to be the husband's, unleſs a 
fund belonging to her, excluſive of his intereſt, is particularized, 
whence it proceeded : but, even where the husband's money is lent 
by the wife, the debtor may repay it to her, unleſs he is interpelled 
by the husband; for he is not prejudiced by ſuch payment, the mo- 


ney being in the ſame caſe as before the loan*. 


Funps, even voluntarily ſecured to the wife by the husband 


himſelf, for a ſeparate alimony, will not fall under the commu- 
nion, or the jus mariti, nor be affected for the husband's debts *: 


but, in that caſe, prior creditors might queſtion the granting of 
ſuch rights, upon the act of parliament 5, if the — was inſol- 


vent at the time. A bond by a husband to his wife, for a ſeparate © 


aliment, may be recallcd in time coming, if he is willing to cohabit ®, 


provided that the ſeparation was voluntary, and not by ſentence 


upon his cruelty. 


92+ The huſ- 
band ſimply 
liable for ſuch 
debts of the 
wife as would 
belong to him 
jure mariti, 
were they due 
to her. 


FroM the communion of goods, there naturally ariſes a commu- 
nion of debts, and, how far that is extended, is the next enquiry. 
There is no doubt, but the wife's moveable debts, or ſuch as bear 
intereſt, where the term of payment of the intereſt was not come 
before the marriage, will affe&t the husband; tho' they far exceed 
the particulars of the communion, and in the ſame manner, durin 
the marriage, as if they were his own debts; becauſe ſuch debts due 
to the wife will fall to him without limitation i. There is a diverſity 
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as to the wife's marriage cloaths ; the husband is only ſubſidiarly li- 


able for the ſame, after diſcuſſing her father, who is primarily ſub- 


"; 


jected thereto * ; unleſs they were taken off by the husband himſelf, . 
for then he is liable on his own contract, tho' he was minor at the 


time, and the bride's father ſolvent b. 


As to the queſtion, How far the wife's heritable debts affect the 
husband, undoubtedly the bygone intereſt, and in time coming dur- 
ing the marriage, will be againſt him, as is juſt obſerved: but 
ſuch bonds, as to the ſtock, if they were due to the wife, not falling 
under the communion, cannot affect the husband jure mariti, when 


due by her; for the jus mariti can never ſubject him to other debts, 
than of ſuch kind as would be carried thereby. | 


NoTw1THSTANDING that the husband cannot be liable, jure 
mariti, for the wife's heritable debts; yet, if he has got from the 
wife, tho' in a contract of marriage, and as a portion, a general 
right to all her effects, he will be ſab; 


jet even to her heritable debts, 
ſo far as exceeds a reaſonable portion® ; for Bona cujuſque ſunt, que, 


deducto ere alieno, ſuperſunt ; or, if he ſo obtains right to particulars 
that did not fall under the jus mariti, he may be liable upon the act 
of parliament; if the wife thereby became inſolvent, and the husband 


by the marriage was /ucratus, that is, if he got more than a ſuitable 


portion, he will be liable to the wife's creditors, to the extent of the 
overplus ; after diſcuſſing her own proper eſtate that falls not under 
the jus mariti ©, and that even after diſſolution of the marriage. 


TRE proviſions of law in favour of husband and wife, or the con- 
—_—_— proviſions in their contract of marriage, are the ſtanding 
rules for determining their reſpective intereſts in one another's means 
and eſtates ; and therefore donations by the husband to the wife, or 


by the wife to the husband, are revocable ; leſt the one, by too much | 
fondneſs, ſhould be empoveriſhed, and the other enriched, and be- 


cauſe the denial of ſuch gifts might occaſion diſcord /; but a deed in 
behalf of the husband's children is not ſubject to revocation &*, 


A DONATION is what, without a valuable conſideration, is gra- 


tuitouſly ron or promiſed ; for, if there is an equivalent conſidera- 
tion, or if the gift is remuneratory, the deed will fubſiſt ®; but, if 


there is exceſs on either ſide, it may be ſo far revoked, as a ſimple 
gift *; whatever diminution is made from proviſions in the contract 
of marriage, is eſteemed a gift to the party who is the gainer, even 
tho' the right paſſed over to the other, depended upon an uncertain 
beyond thele in the 
contract, are underſtood to be gratuitous *, WOT Ts eff a 


BuT a ſubſequent agreement between the ſpouſes, equally onerous 
on both ſides, is irrevocable by either, without the other's conſent, 
notwithſtanding that the proviſions in the contract of marriage were 
thereby receded from, to the prejudice of extraneous heirs, and the 
whole effects provided to the longeſt liver, failing heirs of the mar- 
riage 1; becauſe, in ſuch caſe, there is no donation upon either ſide, 
the chance being equal, who ſhould be intitled to the goods, by being 


the 
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11 An laſtiture of the Laws of SCOTLAND.” Boot l. 
the ſurvivor. The preſcriptions of the tivil law, on this head, have 


been, in a great meaſure, anciently received into ours :; from which, 
and many other inſtances, we may obſerve, that our law copied very 
much after that excellent law. e 4b AR 


Tux law takes ſuch care of the wife's ſecurity, that ſhe is not al- 


lowed to prevent it by her own 6ath ; for, tho ſhe ſhould . of 
ly ratify a gift to her husband, yet ſhe may ſtill revoke it: theſe judicial 


ratifications being only introduced in behalf of ſtrangers, to exclude 


hinder the wife to revoke rights to ſtrangers, in payment or ſecurity 
of the husband's debts, in order to intitle her to the equivalent from 
the husband, or his heir; and if it was otherwiſe, the law would be 
caſily eluded ©. A wife, even after judicial ratification, may reſile 


before delivery of the deed, which alone makes it effectual . 
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— of 
marriage, or 
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viſion, are re- 
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the husband. 
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nations re- 
voked, either 
expreſsly or 
tacitly, how 
far by con- 
tracting po- 
ſterior debts. 


100. Donati- 
ons implicite- 
ly revoked b 
the — 
ſubſequent 
adultery. 


101. The do- 
nee's prede- 
ceaſe to the 
donor voids 
the gift by the 
civil law; 
but does it 
infer a nullity 
dy our law, if 
the donor die 
without re- 
voking it. 


RI Gurs provided or granted on either ſide, even by a poſt-nuptial 
contract of marriage, when the proviſions are ſuitable and reaſonable, 
are not ſubje& to revocation * : but a right made over by the wife, 
not in a contract of marriage, where ſhe gets no renumeratory provi- 
ſions, will not be ſuſtained on pretence of a portion, even tho there 
was no other given, and fo it is notwithſtanding revocable . But, 
on the other fide, a proviſion granted by the husband to the wife, 
tho' not in a marriage- ſettlement, will be ſuſtained againſt any revo- 
catioh t, ſo far as it is ſuitable; nor will it in that caſe be liable to any 
reduction, at the inſtdttte of the husband's prior creditors, on the act 
1621 *; becauſe the husband is naturally bound to provide his wife, 
whereas the wife may give a portion or not, after marriage, as ſhe 


pleaſes; and whatever ſhe gives, without a reciprocal conſideration, is 


a free gift revocable. 


SUCH donations are revoked, not only by expreſs deed, without 
judicial reduction, but likewiſe tacitly, by the donor's deeds incon- 
ſiſtent therewith *; and even the husband's poſterior debts will be 
ſufficient to evacuate a donation to the wife, after diſcuſſing his other 


eſtate !; becauſe ſuch gifts are in effect ambulatory till the death of # 


the donor, but the heir has no intereſt to quarrel them. 


THERE is an implicd revocation, where the donatary or grantee 
is guilty of adultery, and no reconciliation interveened ; becauſe ſuch 
high ingratitude is ſufficient to preſume, that the donor revoked the 


grant, founded on the ſuppoſition of the ſpouſe's fidelity to the mar- 
riage vow u. | 


By the civil law *, the donee's predeceaſe ſimply voided the do- 
nation; but, if both died at the ſame time, the donation ſubſiſted, 
becauſe the grantee did not predeceaſe; but, with us, it would ſeem, 
that there is no room for ſuch queſtion: for, by the civil law indeed, 
the donation betwixt man and wife was void, unleſs confirmed by 
the donor's . without revocation. But by our law it is not 
void originally, but only revocable; and therefore, tho' the receiver 


predeceaſe the granter, it ſtill ſubſiſts in the perſon of his or her heir, 
unleſs the donor who furvives recal it, being to the receiver or gran- 


tee, 


egation of force, as above v, but cannot validate ſuch deed ; or 
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tee, and his or her heirs, and the ſurvivot's not revoking it, is a ta- 
cit confirmation of the fame. | | 

Tux revocation of ſuch gift has effect, not only againſt the gran- 


tee, but likewiſe againſt all ſingular ſucceſſors in the right, by the ma- 
xim, Reſoluto jure dantis, reſoluitur jus accipientis *. Walk 


SECT10N V. Diſſolution of marriage by death, and the intereſts con- 
ſequent thereon. 


MARRIAGE is intended a perperual ſociety, but it is diſſolved di- 
vers ways: according to the form of ſolemnization, and the intent of 
marriage, the married perſons are joined together till death them part ; 
ſo that diflolution by death of either party comes firſt to be conſi- 
dered. Tho' marriage is thus diffolved, the affinity betwixt the ſur- 
vivor and the relations of the deceaſed till remains, and therefore the 
prohibition of the ſurvivor's ſecond marriage with any of the relations 
of the deceaſt ſpouſe, within the forbidden degrees of affinity, takes 
place. From the nature of the thing, affinity is only contracted by 
carnal knowledge, tho” it has been already obſerved, that marriage 
may be conſtituted without it; accordingly, by the canon law, one 
may marry the ſiſter of his deceaſed ſpouſe, if ſhe died before his car- 
nal knowledge of her. | 


Tux ſurvivor may, without doubt, marry again e; and tho', by the 
civil law, in caſe of a ſecond marriage, there being children of the firſt, 
ſeveral proviſions were introduced in their favour, and that the wife 
was fordid, under ſevere penalties, to marry within a year of her 
firſt husband's death, termed Annus luctus ; yet we follow the canon 
law, which allows marriage at large without any penalty, even upon 
a woman's marrying Intra annum lufFus*; and the time of forbearing 
is left to every perſon's diſcretion, and is only a matter of decency. 


GREAT inconveniency however may happen upon the wotnan's 


precipitant remartying ; for, in caſe ſhe bring forth a child, which, 
according to the courſe of time, gat be either the firſt or ſecond 
husband's, the queſtion is, who ſhall be reckoned the father. By 
the law of ſome countries, the child may be heir to which of them 
he pleaſes; and, according to ſome doftors, he ſhall. inherit to both; 
. in the opinion of others, the reverſe muſt take place, viz. that, 
becauſe of the uncertainty which of the husbands is the father, the 
child ſhall be excluded from ſucceeding either to the one or the other *: 
but none of theſe deciſions is founded in reaſon, and the laſt mention- 
ed is injurious to the child, who, at that rate, would be barred from 
the ſucceſſion to his father, without any fault of his own ; wherefore 


*tis more conſiſtent with the nature of the thing, and the principles of 


the civil law, that the child ſhould be deemed in that caſe the ſecond 
husband's, in whoſe time it was born s, Pater eſt quem nuptiæ demon- 
Arant; he occaſioned the uncertainty by anticipating the marriage, 
and therefore mult own the child, ſince, by computation of ns he 
might have been the father. 
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-.Uroy the death of the husband, where the widow affirmed her 
pregnancy at the time, great precautions were uſed amongſt the Ro- 
mans to prevent a ſuppoſititious birth*; and our law was no leſs cir- 
cumſpect in preſcribing divers ſolemnities to guard againſt ſuch ſubor- 


nation, : ſuſpitions of that kind® : theſe expedients may be fol- 
lowed at this day, by the parties intereſted in the ſucceſſion to the huſ- 


band, upon applying to the judge ordinary for that purpoſe. 
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WHzERe the proviſions to take place on diſlolution of the mar- 
riage are not ſettled by the partics, the proviſions of law are ; if the 
wife is heireſs, and infeft as ſuch, the husband, after her death, will, 
during his life, have right to the proſits of her eſtate, conſiſting of 
lands, tithes or annualrents, conſtitute by infeftment, (burgage tene- 
ments not excepted ©) by virtue of the courteſy of Scotland, if there 
was a child born of the marriage, that was heard cry, in evidence of 
its life. This right extends not to lands acquired by the wife on ſin- 
gular titles, nor to ſuch whereof ſhe had only the right of apparency, 
and died without making up titles ; the husband, in 3 by the 
courteſy, is liable to the current intereſt of * as well as re- 
al debts due by the wife, reſerving to him relief againſt her repreſen- 
tatives in any other eſtate . It is called the Courteſy, as being a be- 
nefit to the husband's proviſion of law, as effectual as if he had ob- 
tained a right of liferent from his wife, and been thereupon infeft. 


TRE wife likewiſe, without any proviſion from her husband, has 
right to a terce or third of her husband's lands during life, in which 
he was infeft at his death, whether conqueſt or heritage, lands, an- 
nualrents or tithes; it does not extend to burgage tenements, to 
rights without infeftment, to ſuperiorities, nor to reverſions e, nor to 
the manour- place, tho to inferior manſion-houſes it does f. By our 
old law of the majeſty, one could not provide his wife in a jointure 
beyond the extent of the terce, (called Rationabilis Tertia s): but there- 
after the caſe came to be ruled quite otherwiſe, ſo that, before the ſta- 
tute®, a liferent of lands, granted to the wife in her contract of mar- 
riage, or other writing, before or after marriage, did not exclude her 
from the terce of the remanent lands, unleſs it was expreſsly renounc- 
cd; but now, in caſe of ſuch proviſion, ſhe can claim no terce, if it is 
not exprelsly reſerved : courteſy and terce come afterwards more ful- 
ly to be conſidered i. By our antient law, if a wife eloped from her huſ- 
band with another man, ſhe loſt her dower, tho' no divorce had in- 
terveened k; and I can ſee no reaſon why the ſame ſhould not hold at 
this day, the woman, in ſuch caſe, having divorced herſelf by evi- 
dence of fact, which requires no interpoſition of a judge. 


AFTER diſſolution of the marriage by death, the communion of 
goods takes no longer place; and the husband's intereſt or zus mariti 
ceaſing, he cannot be liable for the wite's debts, to which he was 
only ſubject for his intereſt ; wherefore, if execution has not fully 
proceeded for payment of thoſe debts of the wife, during the ſubſiſt- 
ence of the marriage, he is not liable after its diſſolution!; nor will 
even an arreſtment be ſufficient to fix him or his heir, unleſs there was 
a decree of furthcoming thereon *; but the wite's ſhare in the com- 
munion of goods may be affected, by confirming executor creditor to 
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her in common courſe; and as to the queſtion; if the husband Pcing 
lucratus, is thereby liable, it has been above diſcuſſed. If the husban 

ſuffered himſelf to be denounced, and his eſcheat gifted, during the 
marriage, for his wife's debt, his eſcheat would have fallen thereon, 
and might have been declared after diſſolution of the marriage; for 
he ought to have paid or ſuſpended , but otherwiſe denunciation 


would not have ſubjeRed'him *, and eſcheat on ſuch denunciation is 
now taken away ©. 


Uron diſſolution of the marriage by death, the intereſts of the 
reſpective parties in the communion of goods come to be aſcertained : 
the wife ſurviving, her intereſt in the moveables is termed 40 relictæ; 
which is regulated according to the ſtate of the husband's family, and 
the nature of the rights or — — that make up his eſtate at the time 
of his death; for tho' the husband, during the marriage, is dominus 
actu, proprietor and adminiſtrator of the whole ſubjects that are in 
communion ; yet the wife has intereſt and right habitu, or a claim, 
founded in the conſideration of law, to a ſhare, which takes effect 
upon diſſolution of the marriage, as to all the moveables belong- 


ing to them at the time; but was in Abeyance during the coverture, 


to uſe the language of the law of England in caſes of the like kind. 


Ir the husband had no children, either of that or a former marri- 
age, unforisfamiliated, the wife's ſhare is the half; but, if there was any 
child or children in family, it is only the third of the goods in com- 
munion at the time of the husband's death: as to the other two thirds, 
one of them is termed Dead's part, which the deceaſed might freely 
diſpoſe of by teſtament; the other is the Legittim, and falls to the 
children; and neither it, nor the relict's ſhare can be affected by the 
deceaſed's teſtamentary deeds, or on death-bed*. 


THe children are ſaid to be forisfamiliated, when they have got pro- 
viſions from their father in ſatisfaction of their legittim, otherwiſe 
termed the Bairn's part of gear, and the wite's ſhare is regulated ac- 
cordingly : a liferent proviſion to the wife of all the moveables ex- 
cludes her from any ſhare of the ſtock, at leaſt ſhe cannot take both. 


ALL the husband's effects that are moveable when the marriage 
diflolyes, and ſuch as fall under the communion of goods, or jus ma- 
riti, by the ſame reaſon, fall under the diviſion, in a queſtion about 
the jus relictæ, or wite's ſhare ; but heirſhip moveable (tho' the hus- 
band was living) was of old ſet apart, for that the wife's executors 
could be in no better caſe than herſelf if ſhe had ſurvived; the rule of 
law being, that, if the wife predeceaſe, her executors will have the 
ſame intereſt as herſelf would have had, in caſe ſhe had furvived. But 
as to the ſetting a- part the heirſhip moveable, in a queſtion betwixt the 
husband and the executors of the wife, the court of ſeſſion has receded 
from the foreſaid rule; for there can be no heirſhip moveable while 
the party is alive, and therefore they have right to the wife's propor- 
tion, without any deduction of heirſhip s. 


In this diviſion, the debts of the husband bearing intereſt are 
not computed to diminiſh or burthen the executory ; becauſe the wite 
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deduted, has no intereſt in ſuch, when due to the husband* ; but, otherwiſe, 
the bie even gratuitous deeds, granted bona fide, if not on death-bed, will af- 
ſhate in the fect the executory in prejudice of the wife; but ſuch deeds as appear 
communion. to have been granted in defraud of her right, will be void upon the 
head of deceit b. | 
114. On te Tp the husband predeceaſe, and leave heirs or executors anſwer- 
nustand's able for his debts, the relict's jus relictæ, in queſtions with them, is 
ow far the not to be affected with ſuch debts due by the deceaſed, whereof ſhe 
huxhand's would have no ſhare were they due to him“; but, in ition 
<a le with creditors, the widow can have no claim where the deceaſed left 
goods in more debts than effects; for, he being abſolute proprietor of the 
common. goods during the marriage, the ſame muſt be ſubjected to payment 
| of his debts after its diſſolution. | | 
' 115. on the Ix the wife predeceaſe, her neareſt of kin have right to her ſhare 
wite's prede- in the communion of goods in her right; and the husband, in ac- 
fir tek. counting for the ſame, cannot affect it with any other of his debts, 
band's debts, than of koch kind as would fall under the communion were they due 
—— 2 to him; but to be ſure, his creditors, without diſt inction, may affect 
herſelf. the moveables, in the fame manner as if the marriage ſtill ſubſiſted-; 
rovided their debts were, bona fide, contracted before its diſſolution; 
ht as to ſubſequent contractings, the wife's ſhare cannot be ſubject- 
cd thereto. 5 
THE expences of burying the wife is a privileged debt only upon 
her own ſhare in the communion of goods; but neither comes it off 
the whole head of the moveables in communion, nor can it be ob- 
truded to the husband's creditors affecting his executory *. 
116. The Tut wife has likewiſe a claim againſt the repreſentatives of her 
hs wie husband, the executors in the firſt . and thereafter the heir e, 
of all family for aliment to berſelf and family till the next term after his death; and 
accounts; 2* for mournings on his account, in caſe the husband's quality required 
the family till it; as likewiſe, if the relict is delivered of a poſthume child, the ex- 
next term; nce of the child's birth is due to her out of the husband's execu- 
_ le pf tory /; ſhe has right to demand, in the laſt place, to be relieved of all 
child-bith. debts taken on for furniture and aliment, or proviſion for herſelf and 
the family during the marriage ; for only the repreſentatives of the 
husband, and not ſhe, are liable in ſuch caſes s. 
117. What's Bur, in caſe the marriage diſſolves within year and day without a 
diſſolution of Iiving child that was heard cry, then all things return upon both 
the marri- ſides, as if no marriage had interveened ©; unleſs proviſion is made a- 
2 gainſt it in the contract of marriage, declaring that it ſhall ſtand good, 
withoutaliv- notwithſtanding ſuch diſſolution ; for then Pa&a dant legem contrac- 
ing child. tui, the articles covenanted muſt be the rule. 
118. If the TH1s being the public law, ignorance of it cannot afford bonam f- 
wilecontinu- dem, and therefore will not be ſuſtained againſt reſtitution of bygones. 
caſe to poſ. Thus, a wife ſurviving was found liable for many years bygone poſ- 
—_ e ſeſſion of rent ſhe had uplifted, upon an infeftment in lands, purſuant 
the liable for to a proviſion in the contract of marriage, the husband having died 
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within the ycar of ſolemnizing the marriage, of which no living child 
exiſted *, . 


Bur tho the contract becomes void, yet the wife may retain her 
liferent till the portion is repaid, and as to third parties intereſts the 
contract ſubſiſts d. The day is added to the year, that it may be cer- 
tain the year is run, therefore the day being begun after the year, the 
proviſions by law or paction ſtand good, and the return of the por- 
tion takes no place. 


Bor in this caſe, and that of the courteſy, where it ſeems to be 
required that the child ſhould be heard cry, 'tis only meant, that 
there ſhould be a clear proof of its being born alive ; which, if other- 
wiſe made out, is ſufficient, for the child might have life without cry- 
ing, which is founded in the nature of the thing: for our lawiers men- 
tion the child's crying, only as an inconteſtible proof of its being born 
alive; but tho! that evidence ſhould not in ſome inſtances take place, 
nothing can hinder a proof of the life from other circumſtances. 


Ix caſe of ſuch diſſolution, without a living child, the portion re- 
turns to the contracter, and not to the wife or her repreſentatives, 
unleſs ſhe was the granter; and the husband, or others that contract 
for him the liferent to the wife, are free from their obligation. And 
if an eſtate was diſponed by a father to his ſon, in contemplation of 
the ſon's marriage, the right becomes void by ſuch diſſolution z nor 
do any proviſions by law or pation, in behalf of husband or wife, 
take —— more than if marriage had never been ſolemnized between 
them; but deeds done, between either of them, and third parties, re- 
main effectual, tho contained in the contract of marriage. 


As to the jocalia, or preſents given to the new married couple by 
their friends, theſe, being abſolute gifts after the marriage, 40 not 
return to the donors by ſuch diſſolution of the marriage, but divide 
equally between the parties and their repreſentatives; unleſs it clearly 
appear on whoſe account they were given, as being things only pro- 
per for the wife, or the like, in which caſe they remain with the 
party for whom they were intended by the donor ©. 


Tu x husband, in ſuch caſe, is likewiſe intitled to reſtitution of what 
he laid out for the wife, in relation to her debts before marriage, as for 


1 of her marriage cloaths; or on her account, after its diſſo- 


ution, as for her funerals; but not for neceſſaries, or other furniſh- 
ings, made to her duting the ſubſiſtence of the marriage /; nor would 
it ſeem, that the husband or his repreſentatives can get back the pre- 
ſents made to the wife before marriage ; becauſe they are given on an 
implied condition of the marriage, and become abſolute gifts when its 


ſolemnized ; nor are they ſubje& to revocation, not being conferred 
during the marriage. 


As is above mentioned, the nullity of proviſions in a contract of mar- 
riage, by its diſſolving within the year, without a living child, may be 
revented by the parties renouncing the proviſo of law in that behalf. 
his, concerning the intereſt only of the ſpouſes, may be effectually 
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paſt from; and, by the ſame rule, all the proviſions of law may be 
renounced, and conventional ones ſubſtituted in their] lace: but the 
inſerting particular proviſions will not exclude the wife from her jus 


reliclæ; for theſe proviſions, as other debts, will be taken off the 


whole head, and the remainder divided, in caſe any be: therefore the 
maxim, Provifio hominis tollit proviſfienem legis, holds not with us in 
this caſe; ſince, if it is not otherwiſe declared by the proviſion itſelf, 
both will ſubſiſt, ſo far as they are compatible: only, by ſpecial ſta- 


tute , the terce of lands takes no place, where the wife has a life- 
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rent proviſion out of them, as above obſerved ; which cannot be ex- 


tended beyond the caſe in the ſtatute, i. e. the terce of lands, be- 


fore which the above rule took place, even as to it. 


Ir the wife is provided to a half, or third of the houſhold-furni- 
ture, or other proportion of moveables, ſhe has not thereby a right 
of property in them ; but only a perſonal right, and is preferable, ac- 
cording to her diligence, for the value of the ſubjects, as other credi- 
tors: this is the wite's caſe now, in all perſonal proviſions in contracts 
of marriage, tho anciently ſhe was preferable to all creditors, upon 
her husband's executory, for ſuch proviſions *; as I formerly took 
notice, 10 A | | 1 


WHERE, by the ante-nuptial contract of marriage, the commu- 
nion of goods, jus mariti and jus relictæ, courteſy and terce are ex- 
cluded, and the parties ſecured each in their own effects, (as T have 
ſhown may be done) then the wife returns to her own portion and 
eſtate after the diſſolution of the marriage; with allowance always of 
the rents and profits, or intereſts falling due, during the marriage, 
to the husband, for the maintenance of the family: or, as the law 
terms it, Ad ſuſtinenda onera matrimonii, as was the caſe of the wife's 


Dos among the Romans ©; but thoſe likewiſe may be ſecured from 


the husband's creditors, in the perſon of truſtees, to that purpoſe, be- 
fore the marriage. * _ * | | 


4 


SECTION VI. Divorce and ſeparation ; a menſa et thoro. 


Tuo' it is the deſign of marriage, and the wiſh of parties entering 
into that ſtate, that it ſhould continue for their joint lives ; yet, where 
the one party is guilty of deeds inconſiſtent with the nature of matri- 
mony, the law gives relief to the innocent perſon: therefore, by the 
dictate of our SAVIOUR, founded in the primitive inſtitution 4, di- 
vorce may be obtained, upon a proof of adultery, at the inſtance of 
the party injured. To actions of this kind the commiſſars of E- 
dinburgh are the only judges *, and, ſuch ſentence of divorce being 
pronounced, the bond of marriage is thereby diſſolved; and, by ex- 
preſs ſtatute *, the adulterer and adultereſs are diſcharged to inter- 
marry, which is conform to the civil laws. ange, 1 1 


HENCE it follows, that even the guilty perſon may marry with 
any other than the adulterer or adultereſs, after divorce. This re- 
ceives a limitation in ſome Proteſtant countries, that the offender 
cannot marry, while the innocent party remains unmarried, who per- 
haps may be reconciled to the offender *; but this forbearance does 

not 
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ſecond marriage, other than by the forecited ſtatute. 
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W1LFULL and malicious deſertion is likewiſe a juſt cauſe of di- 
vorce, by the apoſtolical ſentence*, founded likewiſe in the nature of 
the matrimonial ſtate; and the method of obtaining it is preſcribed by 
expreſs ſtatute >; namely, that the deſerter, after four years wilful 
abſence, without a reaſonable cauſe, may be decreed by the judge 
ordinary to adhere; and on his or her default, being thereupon de- 
nounced, and alſo excommunicated-by. the church, the commiſlars 
may thereafter proceed to a ſentence of -divoree; on an action to be 
raiſed before them; and, to prevent fraud, the purſuer muſt ſwear, 
that the ſuit is not carried on by colluſion, ee. 

IT is a good defence againſt divorce for adultery, that the purſuer 

good like pr th, for he or ſhe 4 the 1 of 
that law againſt which they offend ; and, as to the intereſt of private 
parties, compenſation of crimes takes place , tho both are ſubje& to 
puniſhment at the ſuit of the publie. 


IT is likewiſe a moſt relevant defence, againſt an action of divorce 
for adultery, that the purſuer admitted the offender into conjugal ſo- 


ciety and embraces, after he or ſhe knew of the criminal fact i; it 


imports a full reconciliation, in the ſame manner as if the injured 
party had expreſsly forgiven the offender, or remitted the injury. 


Taz husband who entertains his wife, after he knows her guilty b 


of adultery, may ſeem chargeable with the like crime, as lenocinium, 
which is equally puniſhable with that of adultery itſelf *; but that 
crime is only committed, where the husband allows of his wife's pro- 
ſtitutions, and receives hire for them, whereby he becomes an ac- 
complice with her ij; but, in caſe of a reconciliation, expreſsor impli- 
ed, it is underſtood, . that the offender repents, and is toretrain from 
the vice in time coming. If the husband was guilty of expoſing his 
wife to leud company, whereby ſhe was enſnared to the crime of a- 
dultery, it would bar him from a divorce on that head, it being a 


kind of lenociny in him, and preſumed done of deſign. 


Di voxc E is granted for wilful and malicious deſertion, as above, 
but not where the husband is abſent about his lawful affairs, or in o- 
bedienc to a ſentence of baniſhment: if the wife, in ſuch caſe; upon 
a falſe rumour, in appearance well founded, of her husband's death, 
marries another, ſhe-1s not liable to the pains of adultery s; but it is 


in the husband's option, - at his return;-to inſiſt either for havin 


his wife reſtored, or to have his own marriage diſſolved, allowing her 
to remain with her new husband «. 


Ir is a malicious deſertion, ee to ſome learned authors, if 
the one party, tho cohabiting, obſtinately refuſes the other the rights 
of the marriage- bed i; for that ſuch perſon is guilty of deſerting the 
conjugal ſociety and conjunction, which is the only reaſon that di- 
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wilful abſence and deſertion; but ſuch ground 


Aon the Jews, divorces were permitted with unlimited free- 
dom *. And among the Romans, even after rhe empire became Chri- 
ſtian, they were allowed for various cauſes, beſides the above *. Vo- 
luntary divorces, termed bona gratia, by mutual bills of divorce, were 
likewiſe authoriſed by the civil law, in all caſes, to prevent the fatal 
effects, where inveterate hatred hath ariſen betwixt married perſons : 
it was then thought, that as marriage was conſtituted by conſent of 
parties, it might be diſſolved by their diſſent *. But with us marriage 
is eſteemed a divine contract; and therefore, as it cannot at all be vo- 
luntarly diſſolved by mutual conſent, ſo neither can it judicially, for 
other cauſes than adultery and wilful deſertion, warranted by the ſa- 
cred oracles, and founded in the nature of things. 


Di vokcx being obtained, the innocent party retains all the bene- 
fit that he or ſhe had before the divorce, and enjoys the proviſions, 
conventional or legal, as if the perſon e or offender, was 
naturally dead. On the other hand, the offender loſes all benefit 
that otherwiſe by law or paction might accrue, thro' diſſolution of 
the marriage ©, 


A woMan divorced for adultery, marrying, or openly cohabit- 
ing at bed and board thereafter with the adulterer, is by youu ſta · 
tute declared incapable to alienate, directly or indirectly, her lands, 
tacks, or other heritage, in prejudice of her heirs at law, all which 
deeds are null by exception :; ſo that, according to the purview of this 
act, even onerous purchaſers thereafter are not 2 there is no doubt, 
this diſability was to prevent ſuch woman's diſponing her eſtate in 
prejudice of her children with the husband from whom ſhe was di- 
vorced; however, even extraneous heirs have the benefit of it. 


Tur canon law does not allow of divorce, even upon adultery, 
becauſe with them marriage is a ſacrament; but in ſuch caſe, as like- 


wiſe upon the husband's maltreatment, a ſeparation from bed and 


board is granted, which does not diſſolve the bond of marriage. 
Wirz us ſuch ſeparation may likewiſe be obtained before the 


commiſſars, upon account of the husband's cruelty or maltreatments, 
and thereupon the wite will get modified to her a ſeparate alimony 
out of the Pan's eſtate, or otherwiſe be allowed to live on her 
own induſtry, The lords of ſeſſion frequently grant ſeparate aliments 
in ſuch caſe, without any previous ſeparation by the commiſlars ; and, 
ex officio, will reſtrict the husband's creditors to their current intereſts, 
ſo as to afford a fund for the wite's aliment . 


IN thoſe cafes there is always hopes of reconciliation and cohabi- 
ration, which would put an end to the ſeparate aliment. If the wite 
deſerts the husband without ſuch ſufficient cauſe of departure, he 
may obtain a divorce againſt her, upon malicious deſertion, but will 
by no means be liable to aliment her, the wife being, by all laws, 
bound to cohabit with her husband. 

Is 
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Ir is only in the caſe of marriage which had become effectual that 
divorce, properly ſo called, can take place; but as it may happen to 
be ſolemnized betwixt perſons not capable of matriage, or where the 
marriage is otherwiſe void, it is therefore neceſſary that ſuch marri- 
age be diſſolved, or rather declared null, becauſe truly, and in the eye 
of the law, it was no marriage: thus it is declared void on account 
of prior marriage of either party ſubſiſting, conſanguinity, impotency, 
and want of conſent, through idiocy or any other of the reaſons above- 
mentioned: in this caſe matters regularly are regarded, as if no mar- 
riage had been ſolemnized ; and therefore both parties return to their 
own, as before the marriage, with exception as above, in favour of 
the children procreated in the mean time, in the caſe of bona fides. 


Sve n declarator is only competent before the commiſſars of Edin- 
burgh, who, in the caſe of idiocy of either of the parties, may cog- 
noſce it, in order to a nullity of the marriage*, tho” it may ſeem that 
it could only be done upon a brieve of idiocy, by an inqueſt before 
the ſheriff; and accordingly the commiſſars, on examination of the 
man before themſelves, and a proof of acts of idiocy, found him a 
natural fool ; and thereon a the marriage from the beginning, 
notwithſtanding the woman had brought forth a child; and the lords 
of ſeſſion affirmed their ſentence b. | 


Obſervations upon the law of England, in relation to the premiſſes. 


IN England, for the more ſure performance of marriage articles, 
truſtees are commonly named, in whoſe perſon eſtates are veſted, and 
truſts are raiſed for the behoof of the wite and children; and all rea- 
ſonable ſettlements to the wife and iſſue of the marriage, without in- 
tent to defraud creditors, are good by the law of England, as well as 
by ours; and all under-hand agreements to defeat the marriage articles 
are ſet aſide as fraudulent *, or, as we term it, Contra fidem tabularum 
nuptialium : thus, a father denied conſent to his ſon's marriage, un- 
leſs he would give bond to pay 100 /. to him, which he pretended he 
wanted for a proviſion to his younger children, and the ſon, ra- 
ther than the match ſhould go off, complicd ; but, on a bill in chan- 
cery, brought by the ſon and his father-in-law, the ſon was relieved '. 


SPOUSALS are either contracts in præſgenti, or in futuro: the firſt, 
as, Nu and I are man and wife, &c. amounts to actual marriage, which 
the parties cannot diſſolve by releaſe, more than if they had been ſo- 
lemnly married ; and if either of them lye with any other thereafter, 
it is adultery : however, if they cohabit before marriage, in facie ec- 
cleſiæ, they are puniſhable by eccleſiaſtical cenſures ; and, in order to 
intitle the wife to dower, and the iſſue to inherit, the marriage muſt 
be celebrated according to the law of the holy church ; but if a wo- 
man, after ſuch contract, marries with another man who is ſeiſed of 
lands, and dies, ſhe ſhall be endowed, becauſe ſuch marriage was not 
void, but voidable only by reaſon of the precontract; wherefore ſuch 
contract, without the prieſt's bleſſing, makes no complete marriage, 
tho' it may be enforced in the ſpiritual court ©. 
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A conNTRACT in futurd, as, I will marry you, may likewiſe be en- 
forced in the ſpiritual court, but it may be releaſed by the parties, 
and if either party marry another perſon, ſuch marriage diſſolves the 
contract; but it hath been reſolved, that an action lyes at com- 
mon law, for violation of ſuch executory contra, or to the 
party complainant ; but, by bringing ſuch action, the remedy in the 
e court is virtually relcaſed ; for now, in licu of performance of 
the contract, the party ſhall receive damages *. 
the remedy to compell the party to marry, which can only be before 
the commiſſary court, is competent upon a contract in futuro, unleſs 
thereafter the parties have carnal knowledge of each other, whenee 
marriage may be inferred ; nor regularly does any aftion of damage 
lye againſt the party who refuſes to ſolemnize the marriage. 


Tux age of conſent to marriage is the fame by the law of Eng- 
land as by ours, vis. fourteen in men, and twelve in women; but if 
the woman is married before that age, and be nine years old when her 
husband dies, the marriage is held good to the effect of endowing the 
wife; and where the parties are under the age of conſent at their mar- 
riage, they may difagree when they arrive at it; and if the one is 
under the legal age, the other who is paſt it may diſagree, when the 
infant attains that age, becauſe both muſt be bound, or have an equal 


election of difagrecing ; if they agree at theſe ages, there needs no 


new marriage, for they were husband and wife in law at firſt, and if 
they once give conſent after coming to that age, they cannot after- 
wards diſagree ®. 


THERE is no doubt a lunatic in his Jucid intervals may marry : but 
there is a ſpecial ſtatute voiding the marriage of lunatics, put under the 
chancellor's charge, and committed by him to truſtees, till they are 
found of ſound memory, in manner preſcribed by the act: but, o- 


therwiſe, even an idiot from his nativity may take a wife, and they 


are Baron and Femt, their children legitimate, and the wife is endow- 
ed *: but a marriage by Dureſs is void for want of conſent, tho ſolem- 
nized in facie eccle/ie, and the parties are not Baron and Feme *; and 
it would ſeem that, for the fame reaſon, the marriage of idiots ought 
to be deemed void, which is the deciſion of the law of Scotland. 


TRE conſent of parties undoubtedly is requiſite, but the conſent 
of parents is not regularly neceſſary to marriage; however, by ſpecial 
ſtatute in England, none ſhall take away, or cauſe to be taken away, 
any maid, or woman child unmarried, poſſeſt of lands or goods, with- 
in the age of ſixteen years, (tho it be not againſt her own will) with- 
out conlent of her father and mother, or of ſome perſon appointed by 
her father, by deed or will, her guardian, under penalty of two years 


| impriſonment ; and if ſhe be deflowered, or married againſt the will of 


her father, if he 1s alive, or of the mother having the cuſtody of ſuch 
maiden, if the father is dead, the offender ſhall ſuffer five year's im- 


priſonment. 
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ſuch woman 
child, above 


the age of 12, 


AND if any ſuch child, above the age of twelve years, and under 
the age of ſixteen, do conſent to ſuch marriage, her next of kin, to 
whom the inheritance ſhould deſcend after her death, ſhall, from the 

time 


By our law, neither 


4 Swinb. ibid. 


v Littl, ſect. 


36. 


Coke ib. 


P- 33, 79» 


© 5 Geo. II. 


4 Bacon's a- 
bridgment, 
(marriage 


and 


P. 5 


divorce) 
75» 


e Coke 1. inſt, 
31. Danver. 


abr. 


ah 
me. 


vol I. 
98. tit. 
n and ſe- 


Trr. v. Obſervations on the Law of England, &c. 143 
or aſſent, enjoy all ſuch lands, &c. as the 


time of ſuch agr | 
faid woman child had in ion, reverſion ot remainder, at the 


time of the aſſent, duting the life of the faid woman child *, 


A PROMISE by a woman to a man, or by a man to a woman, to 
marty him or her within a ſhort time, is good to found action 

the caſe, for damages againſt the party 
is a conſideration, being a preferment, and the loſs of it a tem- 


BRoCAGE bonds, or bonds granted for a ſum of money, to pro- 
cure a marriage to a man, are, in equity, always ordained to be ſet 
aſide and cancelled : thus, where a bond of 500 J. granted by one, 
payable three months after he ſhould be married, to a certain lady of 
great fortune and honour, had been ſuſtained by the court of chance- 
ry, becauſe there was no circumvention ; but the decree was reverſed, 
on an appeal to the houſe of lords, ſuch contracts being of dangerous 
conſequence *©, 


WHEREVER a father, mother, or other guardian, inſiſts u 
Fg gain, or ſecurity for it, on the marriage of the child, it is ſer a- 
ide by the court of chancery, as of the nature of a brocage bond, and 
of more miſchievous conſequences ; and it is a ſettled rule, that if a 
father, on the marriage of his ſon, take a bond from the ſon to pa 
him ſo much, it is void, being done by coertion, while he is under 
the awe of his father*: thus [kewiſe a mother, who had conſider- 
able intermeddling with her daughter's effects, inſiſted on a bond from 
the intended husband, to give her a releaſe after the marriage ; this, as 
of the nature of a brocage bond, was decreed by the court of chan- 


cery to be ſet aſide © I doubt not but ſuch bonds would likewiſe be 
found void by our law. 


Ir a portion is given by a father to his daughter, in caſe ſhe ſhall 
marry with conſent of certain friends, it is due, tho' ſhe marry with- 
out ſuch conſent ; that condition being underſtood to be added in fer- 
rorem only, to make her more careful, but it would not defeat the 
portion; and tho' the portion be reſtricted to a leſſer ſum, upon non- 
obſervance of the condition, yet the whole is due f. 


IN this laſt caſe of a reſtriction, if one gives in legacy for a portion 
to his daughter 3000 J. but that if the marriage be without conſent 
of her mother, then her brother to have 500 J. of it; on the daughter's 
marrying without her mother's conſent, the court held not this a clauſe 
in terrorem only, but that the 500 J. was well deviſed over, and an 


intereſt veſted in the brother ; who in this caſe muſt be conſidered as 


a perſon the teſtator had in his eye as to what proviſion he was to have, 
and what the daughter was to have; ſo that, where the ſurpluſage is 
limited over, the condition is good 5, | 


ConDI1TIoNs, againſt marrying generally, are void in law“; tho' 
the condition of marrying with conſent be void, yet the party, to intitle 
him to the portion, muſt marry, for that part of the condition is not 
unlawful, 
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Tuo a ſettlement be executed after marriage, yet, if the portion is 
paid at the ſame time, it will be as effectual as a ſettlement made be- 
fore marriage, and ſo it has been always holden *, | 


Ox may ſettle a proviſion upon his wife in full of all jointure, dow- 
er, or third, which ſhe might claim out of his real or perſonal eſtate, 
and ſhe ſhall be hereby barred from all further claim ; and if one co- 
venants to give his vile 6501. without ſuch proviſo, and die inteſtate, 
leaving 2000 J. perſonal eſtate, ſhe is well ſatisfied of her 650 l. by 
having a moiety of the 2000 /. by the ſtatute of diſtribution, and ſhall 


not come in firſt as a creditor for 650}. and alſo for a moiety of the 


2000 J.“ In this laſt, the wife would be intitled, by our law, to the 
650 l. and her legal ſhare of the reſidue likewiſe, unleſs there was a 
clauſe that it ſhould be in ſatisfaction of the ſame. 


In the caſe of a condition precedent, if it is not performed, the por- 
tion is not due; as where one by marriage contract was to have 4000 J. 
portion with his wife, if he made a ſettlement within three years ; the 
wife died within a few months after the marriage, the ſettlement not 
made, he brought his bill in chancery for the portion, but it was 
diſmiſſed e. 


A BOND being given by a man to a young woman, reciting that ſhe 
had agreed to marry him, and conditioning that he would marry her 
within twelve months, and to pay 500 J. in caſe of failure to marry 
her ; he did not marry her, and, upon a bill brought by her, the 
court of chancery decreed the 500 /. in favour of the woman's execu- 
tors, ſhe having predeceaſed the judgment; ſince the defendant could 


not ſhow that he had requeſted her to marry him, and that ſhe had 


refuſed 4. 


MARRIAGE, by the law of England, as well as ours, is good be- 
tween perſons felated, without the degrees forbidden in the eighteenth 
chapter of Leviticus ; but, tho both laws agree as to this general rule, 
yet they differ a little in the application of it, with reſpect to the pro- 
hibition of marriage in the collateral line. The rule there is, that mar- 
riage in the fourth degree is lawful ; which rule we obſerve, with this 
difference, that if one of the parties is in place of the parent of the 
other, (loco parentis) viz. in the ſame degree of relation to the com- 
mon ſtock as the parent of the other is, they cannot marry by our law, 
tho' they be diſtant from one another in the fourth degree : thus, one 
cannot marry his great aunt, or his great uncle's widow, (more than 
he can his aunt) tho' ſhe is related to him only in the fourth degree; 
becauſe ſhe is in place of his parent, viz. his grandfather, both being 
in the fame degree of relation to their great grandfather, the firſt com- 
mon ſtock, which is conform to the civil law; but ſuch marriage is 
allowable by the law of England, in reſpect that the parties only are 
related in the fourth degree *; but one cannot marry his aunt, as be- 
ing diſtant only in the third degree, The degrees are computed in 
England in the fame manner as by the civil law, which is faid to be 
conſonant to the Levitical law. ' he law of England is the ſame 
with ours, in holding the prohibition in affinity to be carried as far 
as that touching conſanguinity s. | 
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MARRIAGE between parties in the forbidden degrees is not void 
by the law of England, but only voidable by ſentence in the ſpiritu- 
al court; for if a man takes his ſiſter to wife they are baron and fe- 
me, or man and wife; till a divorce; and if the husband die before di- 


vorce, the children are legitimate, and his widow. ſhall be endowed, in 


the ſame manner as if ſhe had been his lawful wife, as ſhe was his wife 


de facto. This regard is had to marriage celebrated according to the 


rites of the church of * 7-3 betwixt the parties, and not brought 
under challenge in their lifetime, and which cannot be done after 
the death of either of the parties; but, in the caſe of inceſt, the ſur- 


vivor ma ee againſt in the ſpiritual court, in order to ec- 
cleſiaſtical cenſures . | E220 


THE computation of degrees of relation, being, by the law of 
England, according to that of the civil law, and which is deemed to 
be conform to 2 is, that couſins- german are in the fourth 
degree, and may marry. They reject the rule in the canon law, 
whereby the relation between the parties is computed according to 
the diſtance of the remoteſt from the common ſtock b. 


Ir a man of the age of eleven years, and a woman of ſixteen, con- 
traſt matrimony, which is ſolemnized, it is a lawful marriage, not- 
withſtanding that the parties may reſile; and it hath been obſerved 
above, that if the wife be but of the age of nine years at her huſ- 


band's death, ſhe ſhall be endowed, tho' dower never accrues but on 
a marriage in right *. 


IN a ſuit for inceſt before the eccleſiaſtical court, for marrying the 
firſt wife's ſiſter, by whom the defendant had iſſue, and the ſuit was 
brought after her death, a Prohibition was granted to ſtay the pro- 
ſecution, as to declaring the marriage null, and baſtardiſing the ile; 
but with liberty to the court to proceed as to puniſhing A inceſt*, 


In caſe of marriage in England between diſſenters, s the 
oaths directed by the ſtatute) ſolemnized before witneſſes in their 
own congregation * ; in a ſuit before the eccleſiaſtical court, againſt 
the perſons marrying, for incontinence and fornication, a Prohibiti- 
on was granted, that the law might be tried upon a demurrer . 


Ir a parſon, or any other clergyman of the church of England, 
marries, or knowingly ſuffers any other miniſter to marry a party, in 
a church or 8 to him belonging, without publication of the 
banns of marriage, or without licence . the ordinary; he forfeits 
100 l. and the perſon ſo married 10 J. and the pariſh-clerk, aiding and 


aſſiſting, 5 J. one moiety to the king, and the other to him that will 
ſue for the ſame 8. 


Bur, if the marriage is ſolemnized by one in orders, it is good, 
notwithſtanding ſuch irregularities. A clandeſtine marriage of that 
kind is in the ſame caſe, as every clandeſtine marriage with us, v2. it 
has all the effects of a regular marriage, and only infers certain fines. 


IRREGULAR marriages ſolemnized by a diſſenting teacher or mi- 
niſter, or marriages in reputation, as among the Quakers, &c. are 


0 only 
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only allowed to be ſufficient to give title to a perſonal eſtate; and, 
whether a woman is ſuch a man's wife, is triable by a jury before the 
temporal judge * ; becauſe the lawfulneſs of the marriage is not in if- 
ſue, or the point to be tried, but only the fact, whether a marriage 
was contracted between the parties or not, or whether the parties 
lived in a married ſtate ; fo that the legality of it does not come in 
ſtion, which can only be tried by the biſhop's certificate upon the 
flue, Acroupled in lawful matrimony or not, on a writ of dower, ap- 
peal or baſtardy *, which is rarely put in practice. | 


Tux intended wife's contracts, tho' legally executed, will be ſet 
aſide in equity; when they appear to have entered into with an 
intent to deceive and cheat the husband, and are in derogation of the 
rights of marriage; as where a widow made a deed of ent of all 
her eſtate, and married a ſecond husband who was not privy to the 
ſettlement ; but if it was of part only of her eſtate to certain perſons in 
truſt for her children by a former husband, the deed is good, provided 


rational. Our law, for the ſame reaſon, annuls the deeds done by 
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of marriage, 
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a woman, after proclamation of banns, to the prejudice of her fu- 
ture husband's intereſt. 


THz conſequences of marriage, by the law of England, between 
the parties, are, 1. The husband and wife are accounted one perſon 
in law; and therefore all agreements between them before marriage 
are extinguiſned by the marriage; and he cannot make any deed or 
— in her favour, or contract with her during the coverture ; but 

may covenant with others for her behoof, and he may give to her 
by deviſe or will; becauſe it does not take effect till the marriage is 
diflolved, vis. after his the teſtator's death: but the wife ſeized of 
lands in fee cannot deviſe them to her husband ; becauſe, ſhe being 
under his power, the law intends it to be done by coertion ; and for 
the ſame reaſon, viz. their being one perſon, they cannot regularly 


be witneſſes for or againſt one another. In this cafe we agree with 


the Engliſh law, for preventing cauſe of diſcord between the partics, 
but in the other particulars there is a diverſity ; for deeds between 
man and wife are not void, but only revocable if gratuitous, and o- 


therwiſe irrevocable. 


29. The huſ- 


band has ac- 


tion of da- 
mages againſt 
perſons guil- 
ty of adulte- 
ry with his 
wife; ſhe can- 
not contract 
without his 
conſent. 


30. How far 
a man liable 
for aliment 
and furniture 
to his wife 


and family, 
taken on by 
her. 


2. Tuk husband has power of the wife's perſon; wherefore he 
may bring an action of battery, committed upon his wife, or for car- 
rying her away, and detaining her: he may alſo have an action againſt 
a perſon for having criminal converſation with his wife, tho' ſhe con- 


ſent to the adulterer; for this is a matter in which ſhe cannot aſſent, 


by reaſon of the injury to the husband, and his intereſt in her ©: nor 
can a wife contract without the husband's conſent: if the wife play 


and loſe her husband's money, he may recover it; and whatever obliga- 


tions are granted to her for ſums of money accrue to him, 


A MAN is liable for the neceflaries furniſhed to his wife and fa- 
mily, and to make good her con tracts touching the fame. If a hul- 
band forbid a particular perſon to truſt his wife, he is not liable there- 
after for things furniſhed by ſuch perſon: as to a prohibition in ge- 
neral not to truſt his wife, as by putting her in the Gazette, a 4 

ike, 


© xVern. 405. 
2 Vern. 17. 


d Rae. new 
abr. (marri- 
ape) 581. 


© Bac. ibid. 


Coke 1. 
inſt. 112. - 
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like, it cannot amount to a legal notice *: and if the wife has a ſe- 

te maintenance, known to the merchant or tradeſman, the huſ- 
band is not liable for furniſhings to her: ſuch neceſlaries, to which 
the husband is liable, muſt be only accarding ta his quality and cſtate; 
and after an elopment, while ſhe lives with the adulterer, he is not 
chargeable for — In all which our law is the ſame. 


Bur notwithſtanding that a wife is under the husband's power, 
yet he has no privilege to uſe her with cruelty ; yea, if he threaten 
to maim or to kill her, ſhe, upon complaint to a juſtice of peace, 
may oblige him to find ſecurity for the peace © ; as no doubt a wife 
may by our law likewiſe, | 


3. By the marriage the husband hath power over the wife's e- 
ſtate ; and therefore, if it is not otherwiſe ſettled in marriage articles 
with truſtees for the wife before marriage, the husband gains a free- 
hold in right of his wife, if ſhe is ſeized of lands in fee; and he may, 
with his wife, make a leaſe of twenty one years, or three lives of his 
wife's eſtate . He gains likewiſe a chattel real, as a term for years, 
Sc. belonging to his wife, and may diſpoſe of the ſame by grant, dur- 
ing his life, or by ſurviving her, but otherwiſe it remains with the 
wife; for he cannot diſpoſe of it by his laſt- will; but where the wife 
is out of poſſeſſion during the coverture, or has only a poſſibility, 
or is poſſeſſed of a chattel real only as executrix, the husband cannot 
have it, tho' he ſurvive her . None of theſe hold by our law, for the 
husband has only the profits of his wife's lands or leaſes, belongin 
to her during the marriage, except in the caſe of the courteſy, as ſhall 
be mentioned. | | 


4. THE husband, by the marriage, has an abſolute gift of all the 
chattels perſonal in the wife's boſleſſion, in her own right, whether 
he ſurvives his wife or not; and therefore a will made by a feme ſole is 
eountermanded by her marriage /; but perſonal goods which the wife 
has, as executrix or adminiſtratrix, are not given to the husband by 
the marriage, tho' he ſurvive hers, 


AND as to perſonal chattels that are choſes in action, or debts due 
to the wife by obligation or contract, the husband ſhall not have 
them, unleſs he and his wife recover them, but they remain with the 
wife and her exccutors b. | 


Ir a bond is made to a wife, during the coverture, conditioned to 
ber money to her, the husband alone may bring an action upon it: 
ut if the wife is guilty of uſury in the lending, the objection is ſuf- 
ficient, in ſuch action, to diſcharge and avoid the obligation Civiliter, 
tho' not to charge the husband Ciminaliter . 


By our law, the husband has not only right, by the marriage, to 
all the moveable goods of the wife, but likewiſe to bills owing to her, 
and to bonds not bearing intereſt at the commencement of the mar- 
riage, or when they accrue to the wife, if that happens during the 
marriage, whether he ſurvive her or not. As to bonds granted to a 
wife during the marriage, our law is the ſame as the Engliſh, 1 
As 
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band's cruel- 
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37. How far 
treſpaſſes or 
crimes com- 
mitted by the 
wife affect the 
husband. 
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able in com- 
mitting 
crimes in 
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with the huſ- 
band. 


29, How far 

action lyes a- 
gainſt the huſ- 
band or wife, 
for the wife's 
debt, during 

the marriage, 


40. Upon the 
wife's death, 
the husband 


not liable ſor 


her debt. 


41. Other 
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annulling 


ecution ſhall go only 
lord Coke and others *, 
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As to judicial acts, the wife is diſabled to bring any action, with- 
out her husband's concourſe, for recovery of her eſtate, or even for 
any wrong done to herſelf; but if the husband is condemned to per- 
petual exile or baniſhment, which is a civil death, ſhe may ſue, and 
may be impleaded as if ſhe were ſole. And, by the cuſtom of Lon- 
don, a wife may be ſued, if ſhe is a ſole merchant or trader, viz. 


| where the husband does not intermeddle: and tho'- the husband is 


named in the action againſt ſuch wife, yet, if judgment is given, ex- 
againſt the wife, according to the opinion of 


Bur regularly a wife cannot be ſued or impleaded without the 
husband; and in actions upon the caſe for ſcandalous words, treſpaſs, 
Sc. by the wife, the husband muſt be made defendant with her, and 
execution muſt be awarded againſt them both: but a wife, for her 
own crime, muſt be indicted without her husband, and ſhe only ſhall 
be party to the judgment, and fined and committed till payment. 


This laſt is the rule with us, as to all ſcandals or treſpaſſes, as well 
as higher crimes by a wife, that the husband cannot be ſubjected to 
damage, or any forfeiture on her account, ever ſince the 


repeal of 
the act in king James VIT's reign, ſubjecting the husband to fines 
for the wife's irregularities. | 6-4 


Bx the law of England, if the wife ſteal by compulſion of her 
husband, or with him, he is liable to the felony, and ſhe is not: 
but this privilege will not excuſe her in treaſon, robbery or murder; 
and the husband's preſence, or even bare command, would not ex- 
cuſe the wife from the guilt of theft, either by our law, or that of 
England . 


THE husband is liable for the debt of the wife, during the mar- 
riage, to the greateſt extent; becauſe, by the marriage, he acquires 
an abſolute property in her perſonal eſtate, and this is the caſe, whe- 
ther he get a portion with her or not. Where action is brought a- 
gainſt husband and wife, upon the wife's bond, they both may be 
arreſted, but ſhe ſhall be diſcharged upon common bail; for no man 
of ſubſtance can be ſuppoſed to undertake for a wife, who has no 
property of her own 4. The husband is likewiſe liable, by our law 
univerſally, for moveable debts of his wife during the marriage ; and 
the wife 1s further privileged, that no arreſt or caption can go againſt 
her upon her own 8 or for any civil cauſe. | 


IF the wife was in debt before marriage, the husband and ſhe muſt 
be ſued for it, the wife living: if the vile die, the husband ſhall not 
be charged for the debt of the wife after her death, unleſs the credi- 
tor had got judgment during the coverture * By our law the huſ- 
band, in fach caſe, is free, if the creditor has not affected his goods 
for the ſame during the marriage; and a decree will not avail to reach 
the husband, after the wife's death, for her debt, unleſs he can be 
ſubjected upon ſome other ground than the marriage. 


OTHER grounds for declaring marriage void, beſides that of their 
being within the Levitical degrees, as perpetual impotency, or the 


defect 


* Coke t. 
inſt. 132. 
3 Cro. 139. 


b Coke 9. 
rep. 72. 11. 
rep. 61. 62. 


© Bac, new 
abr. (baron 
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357. 
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ſions of law, more than if they ſtill cohabited ; but dower may 
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defect of conſent in either of the parties, or where it is by compulſi- 
on, or where one of the parties was married to another who tis {till 


in life, take place in the law of England, in manner above related ; 


and a virgin of good reputation and fame, having been induced by 
one, pretending himſelf to be a ſingle perſon, to marry him, when in 
truth he was married to another at the fame time, was found intitled 
to an aQion upon the caſe againſt him for damages , fince ſhe there- 
by loſt her virginity, and became of leſs credit*. Such actions for 
damage would ſeem competent with us in the like caſe, ſince it is al- 
lowed to a virtuous woman, enſnared by a man into his embraces, 


with a proſpect of his marrying her, tho' without an expreſs promiſe. 


By the law of England, divorce for adultery. does not annul the 
bond of marriage, but only = ng the parties a menſa et thor, in 
which they follow the canon law ; but the parliament, in ſuch caſe, 
frequently voids the marriage, on proper application by the innocent 
party, as in divers inſtances has happened*. As a divorce or ſepara- 
tion @ menſa et thoro may be obtained by reaſon of adultery of any 
of the parties ; ſo it may likewiſe, on the husband's cruelty or threats 
of death; but ſuch divorce, not diſſolving the marriage, does not de- 
bar a wife from her dower, nor exclude either party from the prove 

e loſt 


in caſe of a witg's elopement with an adulterer, and remaining with 
him; unleſs the husband is thereafter reconciled, and cohabits with 
her: if ſhe be raviſhed ſhe ſhall not loſe her dower, unleſs ſhe there- 
after conſent to remain with the raviſher*.. A wife divorced a men- 


ſa et thoro may ſue for alimony, either in the chancery or ſpiritual, 


court, and judgment ſhall be obtained for the lame, 


except in the 
caſe of elopement with an adulterer *, IP ; 


Ir there be a ſeparation for adultery the iſſue born afterwards are 
reſumed not to be the husband's, unleſs ĩt appear upon proof, that the 
usband, after ſuch ſeparation, did cohabit with the wife *, 


As to the legitimacy of a child born after the husband's death, the 
uſual time of birth js nine ſolar months and ten days; but it may be 


P p haſtened 


I ſhall here touch on the nature of ac- of the above denomination, yet we have 
tions upon the caſe, ſince I have frequent the ſame thing in effect; for ations of da- 
occaſion to mention them : the original mages are — to the parties grieved, in 
of them ſeems to be, that no general acti- all caſes where there is an injury; and the 
could well be framed before - hand to re- uer ſets forth in his libel (called in the 
dreſs wrongs; and, the ways of injuring, and law of — his declaration or count) the 
methods of deceiving being ſo various, it ſpecies fa&ti, or the circumſtances of the 
was thought reaſonable that eyery perſon caſe, and concludes damages ; and the judg- 
ſhould be allowed to bring a ſpecial action es determine whether it is relevant or not, 
upon his own caſe : nor is it any objection i. e. whether theſe be ſufficient matter to 
that an action upon ſuch grounds was never infer ſuch concluſion. This is introduced af- 
brought before; for as, wherever an act of ter the example of the civil law, whereby 
parliament gives a right, the common law actions called pre/criptis verbis, or in factun, 
gives a remedy ; ſo where the common law were allowed, ſetting forth the particular 
tives a right, or makes a thing an injury, the caſes in defect of actions of known names 
— law gives a remedy or àn action 4. or forms ()))). 

Tho', in our law, we have no actions 


(@) Bac. (actions on the caſe) 44. (5) L. 1. et 2. fl de pref, verb, et in fact. act. 
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| haſtened or prolonged a few days by accident; and therefore a child 
has been allowed legitimate, tho born nine months and twenty days af- 


ter the death of the husband ; but, if a wife immediately after 
the husband's death, and hath a child nine months and eleven days 
after his death, it was adjudged the ſecond husband's, becauſe it was 
born one day after the 6 time; if it be born at the end of nine 
months and ten days, the father is doubtful, and ſome have faid that 
the child might chuſe his own father. | | 


Uro a divorce à vinculo matrimonii, on account of marriage or 
precontract by one or both of the parties with ſome other perſon, im- 
potency, 2 or affinity, as within the Levitical degrees, the 
marriage is abſolutely diſſolved, as void from the beginning; the con- 
ſequence of which is, that the wife cannot be endowed, and the 


children are illegitimate, and cannot inherit; for the cohabitation, in 


ſuch caſe, is holden as if there never had interveened any marriage 
between the parties. I have related in the foregoing title what I 


apprehend to be our law in this caſe. 


SENTENCE of divorce muſt be given in the ſpiritual court in the 


life of the parties; but ſuch ſentence may be reverſed after the death 


of the parties i. 


' WHEN marriage diſſolves by the death of any of the parties, ſeve- 
ral rights accrue to the ſurvivor. 


1. Ir one marries a wife ſeiſed of lands in fee, and has iſſue by 
her, born alive, he ſhall be tenant for life by the courteſy of England, 
of which I ſhall diſcourſe in its proper place l. 


2. Ir a husband, ſeiſed in fee, or for life in the right of his wife, ſow 
the lands, and his wife die before ſeverance, he ſhall have the corn. 


3. CHATTELS real, as a term of the wife, or a leaſe for years, 
are a gift in law to the husband, if he ſurvive her; and the ſame is the 
caſe with other chattels real, as an eſtate by ſtatute merchant, ſtaple 
and elegit ; he ſhall likewiſe have all chattels real that are of a mixt 
nature, partly in poſſeſſion, and partly in action, as rents in arrear 
incurred before the marriage, or during the coverture ; but of things 
merely in action, as bonds or other obligations made to the wife, he 
can only claim them as adminiſtrator to her, if he ſurvive here. 


Ix the wife ſurvive her husband, ſhe ſhall, 1. be endowed of the third 
part of the lands whereof he was ſeiſed in fee; of which likewiſe in 
the forecited place. 2. She ſhall have her Paraphernalia, or neceſ- 
fary apparel for her body: under Paraphernalia are included pearl 
necklaces, gold watches, Gc. if they were uſually worn by the wife, 
and were ſuitable to her quality. 3. She ſhall have her term or leaſe 
for years again, if the husband has not altered the property, or made 


a diſpoſition of it in his lifetime; as likewiſe her other chattels real 


in poſſeſſion, free of all burdens impoſed on them by him: Chattels 


real, of a mixed nature, as rents, Sc. will alſo return to the wife; 


and the Choſes in action, or debts due to her, remain to her, unleſs 
they were recovered during the marriage. | 
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. Ovx law varies but little with reſpe& to the courtely and dower, 
and the wife's Paraphernalia; but, as to the | 


perſonal eſtate or chattels, 
the wife has the third in caſe of children, and the half if there is 


none, of the whole moveables in communion between husband and 


wife; by which is meant, in our law, all ſuch moveables belonging 


to the husband, either in his own or his wife's right, after deducting 


the debts affecting them. 


CHILDREN born out of lawful wedlock are baſtards. Baſtardy 
is diſtinguiſhed into general and ſpecial ; R_ is the baſtardy tried 
by the biſhop, which muſt not be of a baſtard legitimated (by the 
rules of the church) by ſubſequent marriage; this always concerns 
a point collateral to the original cauſe of action. Special baſtardy is 
always tried by a jury of twelve men in the temporal courts, and is 
twofold ; firſt, where the baſtardy is the material part of the iſſue; 


by the ſpiritual law, as theſe born before marriage of the parents“. 


No man can baſtardiſe another after his death, who carried the re- 


| Foe of legitimate during his life ; which is only true of baſtard 


ignee, viz. one born before the eſpouſals of the father and mother, 
who afterwards marry ; for ſuch is Mulier, or deemed lawful by the 
laws of holy church. 


Turxz is properly, by the law of England, no legitimation of 


children born before marriage, by the ſubſequent marriage of the pa- 


rents ; as there is by our law, in conformity to the civil and canon 
laws; but by the rules of the church, conform to the canon law, ſuch 
children are holden as legitimate; and an application was made by the 
* — in England to the parliament, for an act to alter the law tem- 
— in that reſpect; but the anſwer given them unanimouſly was, 
olumus leges Anglia mutare, que hucuſque uſitatæ ſunt et approba- 
— ed and approved, muſt not 


* * 


Ar the ſame time, as the caſe of children born before marriage is 
moſt favourable, the law of England provides; that if a man have a ſon 
before marriage with the mother, called Baſtard Eignee, and another 
ſon with her after marriage, called Mulier Puiſne, (i. e. melior, as is 

7 of lands; if ſuch baſtard entereth,claiming as 
heir to his father, and dieth ſeiſed, leaving iſſue, ſuch iſſue becomes law- 
ful; and the Mulier, or ſon born after marriage, making no entry upon 
the baſtard Eignee during his life, is forever barred ; even tho' the Mu- 


lier was within age at the time of his brother's dying ſeiſed; ſo that the 


law prefers legitimation before the privilege of infancy*: and, where time 


is limited by the law for pleas and actions, infants are included, unleſs 


ſpecially excepted; for they are ſuppoſed to conſent to the eſtabliſhed 
law, to which they are obliged for protection during minority . The 
reaſon aſſigned for the above privilege, in favour of a ſon born be- 
fore marriage of his parents (which holds likewiſe in favour of a 
daughter, when the father dies leaving no lawful fons, in a queſtion 
with the other daughters born after marriage, or with collateral heirs) 


is, that, by the law of holy church, he is Mulier or a lawful child, (tho 


by 
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by the law of the land he is a baſtard) and ſo hath colour to en- 
ter as heir to his father; and therefore this takes no place with re- 
ſpect to other baſtards of a woman that was never married to their 

—— (2546; 05554343 1 ; $3 | 


53. What if TT is conſiderable on this head, that if the baſtard Eignee die, leav- 
rn pans ing iſſue in venter ſa mere, or 2 child in the womb, and the Mulier 
glad, leav- enters, and then the ſon is born, this ſon of the baſtard Eignee is 
ing a child in forever excluded o; becauſe there was no deſcent before the entry of Lit!) et 
the womb, the Mulier ; and ſo the law of England differs from the civil law, 
lier enter be- which, for the benefit of the infant, reſpects a child in the mother's 
forethebirth. womb, in the fame condition as if it were born ; and this is likewiſe 
the law of Scotland. 5 | 4 


54, Ha man's Ay further, the legitimaey of children is much favoured by the 
= — law of England in — reſpe& ; for, by their common law, if the 
ben he is in husband is within the four ſeas (which is the juriſdiction of the 
England, or king) ſo that by intendment of law he might come to his wife, the 
wichin the | iſſue born of her ſhall be deemed his; and no proof ſhall be admitted 
brings forth that the child is a baſtard, except an utter impoſſibility that the huſ- 
—.— — 2 band could be the father of it; and if a child is born within a month, 
ber marriage, Or even a day after marriage, between parties of lawful age, it is legi- 
the husband timate, as being deemed the husband's ; for the child at that time is 
1 one with the mother, and, by taking the mother, he takes the child 
along with her : but our law would not be fo indulgent to a wife, Bac. new 
unlels the husband owned cohabitation or carnal knowledge of her ge). 
before marriage; and as to the husband's being within the tour ſeas 
at the time 2 tion, we do not regard it; for tho he was in 
Britain at the time, yet if he was at ſuch diſtance from his wife that 


he could not be the father of the child, it will be found an adulter- 


ous baſtard. 
- TI T. VE 
Obligations between parents and children. 
| 1. Parental RENTAL power is moſt natural, and is in a great mcaſurc 
8 owing to marriage, which aſcertains the father, in whom it is 


ture, and by chiefly veſted: it comprehended all authority, and was ſupreme and 
| — ring abſolute; till, by erection of government, moſt of it devolved upon the 
five, bat now ſovereign power of each nation; the paternal power was ſtill, notwith- 
much limit- ſtanding, moſt extenſive among the Romans“, and elſewhere. By the * Tit. inft. 
ny law of the twelve tables, a father had the power of life and death over 2288 
government his lawful children, and might ſell them into ſlavery for bread to him- his qui ſui, 
decade at ſelf; the dictate of that law being, in lileris ſuſtis, patri jus vitæ, necis, d dieni ju. 
venundandigque, poteſtas eſto ; but this exorbitant power was moderated „Tab. 4. 
by ſubſequent conſtitutions of the emperors* ; and it is much limited c. 2. et ibid. 
and reduced with us, and almoſt every where at this day. Goth, 


Ir is the authority which parents have over their children while 

in family with them; when the children are emancipated and foriſ- 

| familiated, or have ſet up families of their own, the parents do not 
= leem to have any civil authority over them; but the duty of Mar 
| ſtill 


2 p. 1661. 
c. 20. 


b March 17+ 
1624- jord . 
Touch. 1 


«Tit, inſt. 

quas per- 
nas cuique 
acquiruntur. 
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ſtill to reverence and reſpect their parents, according to the dictates of 
nature, remains. And, by expreſs ſtatute with us, © CRETE the 
« age of ſixteen, that beat or curſe father or mother, ate to be put to 
« death without mercy” . This authority extends to Alf children in 


family, even natural of unfawful, which the parents æñtertain as their 


own *: it comprehefids moderate correction for domeſtie mĩsbehavi- 
our; but, if the crime is attrocious, it belongs to the magiſtrate to 


inflict the puniſhment ©. | 


„ nnen 59976 Fe! 


TH1s oeconomical juriſdiftion belongs to the father, as head of 


. the family; but honour and reverence is due from the children to 


both parents, as the fifth commandment of the decalogue preſeribes, 
and the law of nature enjbins.. * ir An A r Ke 


F 44 


 HI>* 3} 


| * 
Tuls authority of the father concerns chiefly the children, while 

in Nonage; but even aftet they 
ſubjection to himſelf as head of the family, and has right to their 
ſervice for their entertainment, if they are not able otherwiſe to re- 
compenſe him; but he cannot, in virtue of this power, detain them 
in his family againſt their own will, aft —_— at which 
age they have a power of living whete Fi pleaſe, in the ſame man- 
ner as other minors under curators; and in no caſe can the father 
pretend any intereſt in the rights belonging to the children, tho grant- 

ed to them by himſelf, as was the law among theRomans 4,” 

+ Ya ©4557 194 IN; Meeren 


0 * e, , 


are of Full age, he may command 


THe parental power, as above, is moſt conſpicuous in the father, 
during the minority of his children; for he is both tutor and curator U authority, 


to them, and on that account is termed their adminiſtrator in law, 
without any cognition or ſolemnity : while they are pupils, He acts 
for thein as tutors do; and, after their pupillarity, he conſents with 
them, as curators with their minors e: by this rule it ſeems plain, that 
a father cannot act for his ſon, an idiot, after his pupillarity, that be- 
ing a particular Kind of tutofy introduced by expreſs ſtatute ; there- 
fore he muſt either ſerve tutor by brieve, if he is neareſt agnat, or 


obtain a gift of tutory, before he can ſubſcribe deeds for ſuch ſon. 


'Tho' the father is veſted with the office by nature itſelf, and of 
courſe finds no caution, nor makes up inventary before he admini- 
ſters; yet, upon j 

him to find caution, before he uplitt his childrens money 


Ir appears to have always been our law, that children after their 
pupillarity could not have choſen other curators, and rejected their 
father from the adminiſtration 8. And this is ſtill pliner from the 
late ſtatute, which allows the father in lege pouſtie to name curators 
to his children, who will have power to officiate without the chil- 
drens conſent b, but which formerly he could not do. | 


6 pi ** » 


o 


* 
* 


7 19 44 * d > 


Tur father's being lawful adminiſtrator, and thereby curator, has 
the effect of voiding all deeds done by the children in their minority, 


to which they are riot authorized by him nor ean he be autfor in 
rem ſuam, or authorize. them in deeds to his oπ¼n advantage 4, more 
than a curator : but his caſe differs from theirs in this reſpect, that as 
he neither makes oath, nor finds caution, nor makes inventary, fo 


24 


neither 


1 


juſt cauſe emerging, the lords of ſeſſion will ordain 


* 
. 


* 


2. The paren- 


during the 
mikiorkty of 
the children ; 
the father 
tutor and 
curator to 
them, or their 
adminiſtrator 
in law ; how 
he differs 
from ordina- 
ry tutors and 
curators, 


3. Can the 
children 
chuſe other 
curators. 


4. Deeds 
done by mi- 
nors, without 
their father's 
conſent, void; 
he cannot be 
auctor in rein 
ſuam; he i 
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not liable for neither is he liable for omiſſions, ſince he has power to name others 


omiſions. with that quality -; but, as to actual intromiſſions, he is accountable 
s other curators, and in the ſame manner, for intereſt of their ef- 
fs bd after a reaſonable allowance for their aliment and education; 
for he is not preſumed to maintain them ex pretate, when they have 

rents, or intereſt of their own money to ſubſiſt on ©. 
5. How far IT is the duty of a father not only to maintain his children in his 
more bonds own life, but alſo to give them competent proviſions to ſupport them 
ire after his death. Bonds of proviſion to children will be effectual a- 
2 gainſt the heir without delivery, or a diſpenſing clauſe ; but a diſpoſi- 

one in 


Ci ene; tion of the eſtate to the heir, poſterior in date, but prior to the deli- 
of the other; very of ſuch bonds, will not ſubje& him as ſucceſſor, t1tulo lucrativo, 


are they ef- o/f contrattum debitum ; becauſe, while the bonds are in the father's 
— ei power, the debt is not effectually contrafted *: more bonds of provi- 


tors, or good {ion being granted to a child in family, without relation of the one 


| navy de- to the other, they will be all due; the caſe is different, where a por- 
1 tion is contracted with a daughter in her N ſettlement, which 
will be preſumed in ſatisfaction of former proviſions, or other claims 
againſt the father. Rights, taken in the name of children under 

age, are preſumed acquired by the father's means *. 
6. Rights, Ric urs granted to children will be underſtood in implement of 
prantec © the proviſions contracted in the marriage articles to them when naſci- 
— turi, and both will not be due; for, in theſe caſes, the deſign of the 
underſtoodin father is evidently to exoner himſelf of the prior obligations; as other 
1 debts they affect either heir or executor; and, where they bear to be 
ons in his in ſatisfaction of the legitim, if all the children have accepted ſuch 
contract of bonds, there is-no legitim due; but, if any one of the children has 


Wwakrlage⸗ not, the whole legitim will belong to that child; for the mind of the 
father is intended to have been to leave the whole entire to ſuch child 
or children as are unprovided, or have not accepted bonds of provi- 
ſion in ſatis faction of the ſame 6; nor will — to children 2. 
cituri exclude them from the legitim, unleſs fo expreſſed . 


7. Bands of 
proviſion not 
reſumed de- 
ivered at the 
date; but, if 
delivered, not 
revocable. 


Box Ds of proviſion, containing no faculty to revoke, being deli- 
vered by the father are irrevocable, and diligence done thereon will 
compete with other creditors i; but the delivery is not e to 
have been at the date, in reſpect they ate not commonly delivered, 
and are good without delivery, (which is not the caſe of other bonds) 
but it muſt be evidenced by regiſtration or ſeiſin on the bond, or even 
by witneſſes * ; which being proved, prior creditors may only que- 
ſtion ſuch bonds, upon the ſtatute 1621, if the father was inſolvent 
at the time of his delivering the ſame. 


MARRIAGE, by the laws of moſt nations, liberates children from 
the power of their father u; but did not by the civil law, nor, to all 
effects, does it by ours; becauſe a minor remains ſtill under the power 
of his curators, even after marriage, to whom the father, as 4 
ſtrator in law, is equal. Indeed, women by marriage become ſubject 
to the power of their husbands, and conſequently are liberated from 


that of their father or curators. 


8. How far 
marriage is 
an emanci- 
pation of the 
children, 


IN 


e Newt.decif, 
107, June 
29. 1680, 
Young. 

f Jan, 15. 
1662. Grant, 


t Feb. 27. 
1671. Mac- 
Gill. 

k Hume de- 
ciſ. 67. 


i Nov. 20. 
1667, exe- 
cutors of 
Trotter, 
July 16. 
1678. Mur- 
ays. 
& Jan, 10. 
1668. Glen- 
corſe. Nov. 
14. 1676. 
Inglis, Dirl. 
deciſ. 106. 
172. 
p. 1621. 
c. 18. jan. 
6. 1677, chil- 
dren of Mouſ- 
wall. 


m Lewen cen- 


ſura, lib. 1. 
cap. 9. 5 10. 
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* Arg. Dec. 
13. 1677. 


Mr. of Mor- 


dingtoun. 
b Nov, Leo- 


e 1 Tim. v. 8. 


f jan. 13. 
1666. Dick. 
Feb. 13. 
1677. Fraſer. 
July 23. 
1678. Thom- 
ſon. 

20 Geo. II. 


P. 1491. 
c. 25. 


I Feb. 23. 
1666. chil- 
dren of earl 
Buchan. 


In ſome views likewiſe the marriage of ſons is conſidered as 'an 
emancipation. Thus, the grandfather is not adminiſtrator in law to 
his grandchildren, after their father's death ; nor can he name tutors 


or curators to them ; and they have no title to the legitim, that would 
have been due to their father, had he ſurvived. | 


Ix the father ſuffer his children to manage eſtates or negotiations 
by themſelves, the effects of his power ſeem to ceaſe, fo far as con- 
cerns thoſe ſeparate managements* ; that being, in a manner, a tacit 
emancipation, and which was conform to the later civil law of the 
Romans b, and is the law of moſt nations at this day*. By attaining 
the years of majority, children are free from the power of their fa- 
ther as to civil effects with us, in the ſame manner as other minors 
from that of curators, which was not the law of the Romans 4. 


WHEN the father, thro' ſome natural defect, or otherwiſe, is in- 
capable to authoriſe the children; they ſeem to be in the ſame ſtate as 
if he was naturally dead, and conſidered as other minors, to whom 
tutors or curators may be given, as the law directs. | 


NoTw1THSTANDING that children, by ſeparate negotiations, 
and by marriage, are underſtood in ſome views to be emancipated, as 
above; yet, as to certain effects, they are ſtill regarded as of their 
father's family; particularly as to the legitim, or filial ſhare, vulgarl 
called with us their Bairn's part of gear, to which they have till 
right; unleſs they have renounced it, and they are then faid to be 
forisfamiliated, even tho' they (till remain in family with him. 


IT is by nature the duty of parents to maintain and educate their 
children, according to their own ability and the childrens capacity, 
leſt they incur the apoſtolical ſentence of being worſe than infidels *: 
but, as to aliment, it will be ſufficient for the father, that he is will- 
ing to take them home to his own family, unleſs he was guilty of 
maltreatments; for, in that caſe, a ſeparate aliment will be allowed 
them during their nonage, or other incapacity to earn their bread . 


Bu r, if the claim of aliment is not founded on the law of nature 
only, but on a civil obligation, the offer to receive the party into fa- 
mily will not be admitted. This is the caſe of a liferenter of lands, 
and was the caſe of a wardatar before the late ſtatute *, with reſpect to 
the aliment of the fiar, to whom by ſtatute a reaſonable ſuſtenance 
will be allowed, if he has not other funds l. | 


Tux immediate parents are, in the firſt place, liable to the ali- 
ment of the children, but, in default of them, the remoter. As to 
lawful children, the father is obliged alone, during the marriage, to 
maintain them, where he is ſole adminiſtrator of the wife's eſtate, 
whereof the current profits belong to him, and her moveables like- 
wiſe, by his jus mariti ; but, if the wife has a ſubje& excluſive of the 
husband's right, ſhe muſt contribute proportionally towards the main- 
tenance of their common children, and, in default of the father, ſhe 
is ſimply liable. | 


Tux 


Thegrand- 
ther not ad- 
miniſtrator 
in law to his 
dchil- 
n. 


10. If the fa · 
ther ſuffer his 
children to 


— 
elves, 
is it an e- 
mancipation. 


11. What if 

the father is 

incapable to 

authoriſe his 
children that 

are minors, 


12. The chil- 
dren, tho' 
underſtood 
emancipated 
to certain 
eſſects; yet, 
as to the le- 
gitim, are ſtill 


as in family. 


13. The duty 
of parents to 
aliment and 
educate their 
children. 


14. In the 
caſe of ali - 
ment, is the 
offer to re- 
ceĩve the par- 
ty into family 
ufficient, 


15. Theim- 
mediate pa- 
rents liable, 
in the firſt 
place, for the 
childrens a- 
liment ; how 
far is the mo- 
ther ſubjected 
during the 
marriage. 
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16, How far 
are the repre* 


ſentatives of: 


the parents 
liable to 
maintain the 
Children. 


and is equally 
obligation to a 


17. Parents 
not bound to 
conſtitute 
ions to 
kbeir daugh- 
ters; or to 
look out for 
husbands to 
them, wit 
us, tho' by 
the civil law 
they werel ! 


18. Natural 
children in- 
titled to ali- 
ment from 
their parents 
— 


19. What if 
the man de- 
nies, on oath 
that he is the 
father, 'or 
proves that 
the woman 
vas a prolti- 
tute. 


0. Children 
liable to ali- 
ment their 
parents re- 
duced to po- 
verty. 


1 


to maintain the children, being enforced: by the civil ſanction, founds 


the other muſt undergo the wh e, till they 


"Txt repreſentatives of the father and mother are-likewiſc liable 
to the alimient of the children, firſt thoſe of the father, and, in de- 
fault of them, the repreſentatives of the mother *; for the obligation D. nt 
July 23. 
action againſt the parents, which deſeends upon their repreſentatives, . We- 
good againſt them as other obligations are; but the 

iment is only during the minority, or other incapacity 

of the perſons to ſupport themſelves.” + wy | 


* the civil law 4 father was bound to conſtitute 
a 


might 


. 
ons co 


dL. 19. fl. 
de ritu nupt. 


 NaTVRAL children or baſtards, even thoſe which are the iſſue of 
adulterous or inceſtuous embraces, are intitled to aliment from their 
parents :; according to the canon Jaw, and dictates of nature, it is e- 
qually incumbent on both, if they are able; and if the one is not, 


cap. 5. ext. 
de eo qui 
duxit in mat. 


are capable to do for c. 


themſelves or labour for their bread. ; | | 
Ir the man. denies on oath, that ever he had carnal knowledge of 

the woman; or at leaſt about the time that, by courſe of nature, the 
child mult have been conceived ; or proves, that others had the like 
correſpondence with her; or that ſhe is a whore; he is not liable for 
the child's aliment; for the woman, by her own viciouſneſs, has 
rendered the father uncertain ; and therefore ſhe alone is juſtly ſub- 
jected to the maintenance of the children, who, in that 1 are 
termed vulgo guefiti, and, as to legal effects, have no father d. Le 23 


I is plain, that, by the law of nature, children are bound to re- 
lieve and ſupport their parents who were the inſtruments of their be- 
ing, and took care of them in their tender years; for tho' comman- 


ly « Children: do not lay up for the parents, but the rA the 


children,“ yet, incaſe of neceſſity, the parents mult depend upon * 2 Cor. xii. 
their children, and the children are naturally bound to maintain them, 4. 
and our law enforces the natural obligation . Broun of 
| 2 
22. 
A digref- bie 


1710. 


* Gen. iii. 19. 


d 2, The. iii. 
10. 


« Sup, tit. 2. 


4p. 1491. 
c. 25. 


e July 25. | 
1705. Ayton. 


f Jan. 16. 
1712. Lyon, 
t July 14. 
1627. Noble. 


> Spotſ. 
p- 211, July 
1731. Moors. 
Fount. Jan. 
27. 1710. 
Sandilands 


Sup. tit. 2. 
* L. 3. c. de 
infant. expoſ. 


1 17. Oftob, 
1739. 


in this digreſſion. | 


Tir. VI. A Digreſſion touching Aliment, Ge. 137 
A argreſſion touching 


the aliment of other | perſons, beſides 


parents and 
; and erection of pariſh ſchools. | 


THE fruits of the earth were intended, by the great Cibaror, for 


1. What op 
the ſuſtenance of man, and all other living creatures thereon ; but as, o fanden 


fince the fall of man, upon occaſion of which it was curſed, theſe 
are for moſt part produced by the induſtry of man, and, «By the ſweat 
« of his face,” as the divine hiſtorian informs us ſhould be the caſe *, 
and rience ſhews; the inference, by the great Apoſtle, is unavoid- 
able, That he who does not work ſhould not eat >: and therefore all per- 
ſons who have not ſubſtance of their own, and are able, ought to be 


put to work, idleneſs being the bane of human life, and introducto- 


on the ſtate of perſons , 1 
had occaſion to treat of rogues, vagabonds, and ſturdy beggars, how 


ry to all manner of vice. In diſcourſi 


they are to be reſtrained and puniſhed, and likewiſe to touch upon 
the relief of the poor, which I ſhall not repeat: but there are divers 
perſons beſides parents and children, whom others, in reſpect of cer- 
tain circumſtances, are bound to ſuſtain ; which, with the erection 
of pariſh ſchools for the education of youth, it is proper to conſider 


I $HALL therefore, in the firſt place, ſubjoin ſome obſervations 
upon thoſe others liable in aliment. The ſuperior formerly, who had 
the lands in ward, was, by expreſs ſtatute *, bound to give a reaſonable 
ſuſtenance to the heir in theſe lands, if they had no other fund where- 
upon to ſubſiſt ; which the lords of ſeſſion have extended to liferenters 
of the ſubje&*; but liferenters of lands, and not of bonds or moveables, 
are thus burthened ; and if the heir poſſeſs by ſingular titles, and not 


as heir to the predeceſſor from whom the liferent flows, he has no 


right to an aliment from the liferenter 7. An offer by the liferenter 
to receive the heir into family will not be ſufficient, as above :; be- 
cauſe the heir has a proper right founded in the ſtatute; and the ſame 
was the caſe of the wardatar ; tho' of old the wardatar, was preferred 
to the cuſtody of the pupil's perſon, in competition with the tutor, and 


. conſequently might have maintained him in family. Aliment is not 


due to the heir after he has fold the eſtate b, for, to preſerve it in his 
family, the law allowed him the aliment. . 

INFANTS expoſed are to be ſupported by the public, as other im- 
potent poor people, or children that are orphans, or whom the pa- 
rents, thro' poverty, cannot maintain: each pariſh - muſt take the 
charge of their own poor, as is elſewhere obſeryedi. Infants expoſ- 
ed among the Romans were reputed free-born, nor had the perſon 
that ſaved and educated them a claim as patron over them“. 


To preſerve, maintain and educate children expoſed, and prevent 
the ——— murdering them at the birth, his majeſty was graciouſ- 
ly pleaſed; by his royal charter i, to eſtabliſh an hoſpital, called The 
foundling hoſpital, for the maintenance and education of ſuch chil- 
dren, or thoſe that are deſerted by their parents, purſuant to an act 
of parliament, with divers valuable privileges. I he governors of the 
corporation may employ the children in any ſort of labour or manu- 


factury, or ſea ſervice; the males till they attain the age of twenty 


R r years, 


to an aliment 
are conſider · 


ed in this di 


2. The ſupe- 
rior, during 
the ward ſor · 
merly, and 
the li ter 
of lands, how 
far obliged to 
maintain the 
heir, 


3. Infants 
expoſed, how 
to be ſupport- 
ed; among 
the Romans 
ſuch reputed 
free-born. 


4. The — 
al hoſpital; 
for infants 
expoſed or 
deſerted by 
their parents. 


| ſervants to any husband-man, or as mariners to any maſters of 


7. In what 
caſes the wife 
intitled to a 
ſeparate ali- 
ment, 


8. How far 
the debtor in · 
titled to ali- 
ment from 
his creditor 
who incarce- 


rates him, 


85 What pri- 
oners not in- 
titled to the 


act of grace. 


10. How far 
the priſoner 
bound to diſ- 
pone to the 
creditor, on 
tting the 
neſit of the 
act. | 


11. Can one, 
ſet at liberty 
on this act, be 
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years, and the females till they be married or attain the age of 
twenty- one years; or to bind them apprentices, or place them out as 


all We 
foreſaid age. | * 


THrty who are liable to maintain any perſon muſt Iikewiſe reſtrain 
him from doing miſchief (if he is furious) to himſelf or others; and 
is anſwerable for the damages done by him, cither thro' want of 


ke or their default, who may further be puniſhed, if they are 
1 culpable in their duty *. 


hire, for the uſe of the hoſpital 


* \ 


or may be let to work for 


As the ſentiments of nature ſtrongly ſuggeſt, ſo, by the civil-law 
of the Romans, brothers and ſiſters are bound to ſup 


when become poor®; but we ſeem not to have enforced, by a civil 


- ſan&tion, any ſuch-law with us: where the brother is heir to his fa- 


ther, and the other children minors*, altogether unprovided, or other- 
wiſe incapable to ſuſtain themſelves “; or till the time that their pro- 
viſions bear intereſt, he, as any other heir, is liable to maintain 
them, according to the condition of the children, and circumſtances 
of the eſtate devolving on him, as was above mentioned, 


IN caſe of cruelty or maltreatment by the husband to the with ſhe 


has good action for a ſeparate aliment, even without procuring _ 
ouſly a ſeparation from her husband before the commiſlars, as I for- 


— * 


merly obſerved; but if the defender deny the purſuer to be his wife, h. 
the marriage muſt be firſt tried before the commiſſars, and declared 


by them *, 


Ir the debtor has nothing whereon to maintain himſelf, and is 
impriſoned by his creditor in execution for the debt; then the credi- 
tor, after intimation of the debtor's depoſing thereon, muſt, within 
ten days, find ſecurity for his aliment, as it is taxed by the magiſtrates, 
not being under three pence each day ; or otherwiſe the magiſtrates 
muſt ſet the priſoner at liberty, or maintain him themſelves . | 


THis act only concerns impriſonment for civil debts, but not for 
crimes or damages modified on account of delinquencies ; or for facts 
performable by the priſoner, as delivery of writings in his poſſeſſion, 
or the like ; for the act intended only to favour unfortunate debtors, 
who have it not in their power to ſatisfy their creditors, and is juſtly 
called the af of grace. | 


IT was once found to be in the magiſtrates option to oblige the 
priſoner, before they ſet him at liberty, to grant a diſpoſition to the 
creditor, upon oath, of all his effects, for the ſecurity of the debt, or not®; 
but the magiſtrates of Edinburgh always exact ſuch ; it being unrea- 
ſonable, that leſs ſecurity ſhould be given to the creditor in this cale, 
than when he inſiſts for ſuſpenſion on juratory caution ; and therefore 
I conceive the rule to be, that ſuch diſpoſition ſhould always be grant- 
ed, if inſiſted for. n 


ONE being ſet at liberty on the act of grace cannot be ſummarily 
impriſoned at the inſtance of the ſame creditor thereafter, but only 


by 
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by warrant of the lords of ſeſſion, cauſa oguita *; but any other creditor 


may apprehend the debtor, and commit him to priſon ; for he may 
comply with the terms of the ſtatute by maintaining bim. 


Tux lords will likewiſe modify an aliment to a perſon who is ſu- 
ing another ; where it appears that the purſuer has uncontraverted 


nds of prevailing, and that the defender is in poſſeſſion of his all, 
nd which will be allo 


edo, being a partial decree till a final one is recovered. 


ALIMENT cannot regularly be granted, unleſs there be a proper 
action intented for that effect; and which is ſummary, and only 
— before the court of ſeſſion , being a matter of eminent 
juriſdiction; only the aliment of po riſoners is ſummarily ob- 
tained without ſuit, the neceſlity of the thing requiring diſpatch, 


ALIMENTS lawfully conſtitute cannot be effectually arreſted by 
creditors; becauſe otherwiſe the end of them cauld not be attained ; 
and therefore they are perſonal, and ſaid inbærere ofibus of the par- 
ty to be maintained; but the current aliment may be affeRed for fur · 
niſhings during that ſpace, but not for þygones ; and the overplus of 
fees, falaries or penſions, beyond what ſhall be eſteemed by the lords 

ſufficient for the party's ſuſtenance, may be arreſted : thus, the arrears 


. of a ſoldier's pay, but not his ſubſiſtence money, will fall under ar- 
reſtment 


Bur theſe privileges do not belong to the modification granted by 
way of aliment to a debtor during the dependence of a ſuit at his in- 
ſtance ; for that is not properly an aliment, being out of the party's 
- own funds: thus, the act o 24 © bears, that it is not to be grant- 
ed, unleſs there appears to be a free ſuperplus ſum uncontravertedly 
belonging to the purſuer ; it is therefore an interim decree for a part, 
till the determination of the ſuit for the whole claim, and conſequent- 
ly is ſubject to arreſtment, in the ſame manner as the party's other ef- 
es. bf the ſame nature is the aliment authoriſed by the ſame act 
to the common debtor, where there is a ſuperplus rent of the ſub- 
ject in queſtion over all the intereſt of the debts due to the compet- 
ing creditors : it is likewiſe plain, from the nature of the thing, that 
ſuch modification does not require a ſeparate action to conſtitute it. 


I $HALL next proceed to make ſome remarks upon ſchools, and 
the education of youth. It is the buſineſs of parents, tutors and cu- 
rators, and others, to whoſe care infants or perſons in nonage are 
committed, to take care of their education, according to their circum- 
ſtances and capacities ; and, for the more convenient educating of 
them, ſchools, by ſtatute, are to be ſettled in every pariſh*. This 
act is almoſt in the very ſame terms with an ordinance by one of the 
reſcinded parliaments t; by it the ſchools are to be eſtabliſhed, and a 
ſchoolmaſter appointed, by advice of the heritors and miniſter of the 
pariſh : hence it would ſeem, that the heritors, or major part of them, 
muſt concur with the miniſter, the heritors for themſelves, and the 
miniſter for the body of the people. 


; THE 


wed in the firſt end of what ſhall be recover- f. 


bo . 


can only be 
before the 
court of ſeſ- 
lion. 


14. Are ali- 
mentary 
funds arreſ- 
table ſor paſt 
or current 
maintenance: 
how far fees 
or penſions 
arreſtable. 
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16. Public 
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every pariſh, 
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ty Armor 
Cool 


to be | 
built, and the 


Tux ſchoolmaſter is to be provided, and the falary ſettled by the 
heritors, or major part of them, ata meeting for that purpoſe ; the ſa- 
is not to be under 100, nor above 200 merks,. beſides the ordinary 
caſualities belonging to the ſchoolmaſter, as reader and clerk to the 


1 church ſeſſion: it is to be rated on the heritors, conform to their valu- 
ſchoolmaſter ed rent, and they are to have relief of the one half from their tenants; 


removeable 
at pleaſure. 


18. Pariſh 
Schools, how 
ſar inconve- 
nient to huſ- 


bandry. 


19. Poor 
children al- 
lowed to be 
received into 
ſervice for a 
limited term, 
in order to 
their being 
maintained 


and educated. 


are perhaps juſtly diſappointed of their expectation, they 


and the providing of ſchoolmaſters is declared a pious uſe, to which 
. the vacant ſtipend may be applied. e 


Ir the heritors ſhall not conveen for the above purpoſe, or do not 


agree among themſelves, the presbytery, within whoſe bounds the 


pariſh lyes, may apply to the commiſſioners of ſupply of the ſhire; 
who, or any five of them, are empowered to ſettle the ſchoolmaſter 
and falary, and proportion it among the heritors, as above; and be- 
cauſe the proportions payable by the reſpeRive heritors muſt be ſmall, 
it is juſtly declared, that if two years ſhall run on unpaid, the defi- 
cient heritor ſhall be liable in double of ſuch arrears, and in all time 
thereafter, till the ſchoolmaſter is completely paid. Any who think 
themſelves aggrieved in proportioning the falary, can only apply for 
redreſs, within year and day of its 1 inted. If, when the 
ſchool is eſtabliſhed, and the ſalary ſettled, the heritors and miniſter 
of the pariſh do not agree in placing a ſchoolmaſter, after due inti- 
mation from the pulpit, the presbytery may do it*, 


A SCHOOLMASTER wb > is not removeable at the pleaſure 


ol thoſe who ſettled him, unleſs it is fo n in the ſettlement, 


for life b. 


5 


but may for juſt cauſes, tho he was place 


Pants ſchools are much complained of by a noted author *, as 
withdrawing from the husbandmen their ſervants and day-labour- 
ers; becauſe many perſons, educated in theſe charity "= Yau ſet up 
for other buſineſs, of which they are often incapable ; and, when they 
me a 
burthen to the public ; whereas, if they had not got ſuch education, 
they would have plied to the ſervice of husbandry; and that in ma- 


ny places there is great want and ſcarcity of ſuch ſervants : but, to 
prevent ſuch inconveniency, theſe charity ſchools may be limited to 


teaching only to read and write; which is neceſſary to 2. r of all 
conditions, in order to be inſtructed in the principles of religion and 
the affairs of common life; and indeed generally our pariſh ſchools 


have ſuch ſmall funds for the maſter's appointment, that there is no 


danger of the childrens attaining better education there. 


For the maintenance and education of the children of poor 
le, and to render them uſeful to the commonwealth, it is provid- 

oY 4s l 
ed by ſtatute -, that any of the lieges who are able may inſiſt to 


have them delivered up to them for that purpoſe: this is done in 


borovs by the magiſtrates, and in the country by church ſeſſions; 


if they are under the age of fourteen, the conſent of their parents, 
living within the pariſh, muſt be obtained, and if they are above that 
age, their own conſent. The receivers of ſuch children, their heirs 


or aſſignies, are intitled to retain them in their ſervice till their age of 
| thirty 
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oy years, and, during that ſpace, to reap the benefit of their la · 
r. 5 be. 


THE maſters of ſuch children may either educate them at home, 


and put them to all kind of ſervice, or ſet them to apprenticeſhips in PP 


the country, or abroad, as they ſee cauſe. Thoſe ſervants are utidet 
ſtrict diſcipline, for their maſters may puniſh them for their miſde- 
meanours, as they judge reaſonable, according to the degrees of their 
offences, death, demembration and torture being excepted, and may 
recover them from all perſons that detain them. 


Hencr we may infer a rule for oeconomical government, or fa- 
mily diſcipline, vis. that fathers, or other heads of families, may pu- 
niſh their children under ae, and ſervants, for crimes and miſdemea- 
nours, according to their offences, with exception of death, mutilation 
or torture, And indeed torture is not a lawful puniſhment, even for 
e to inflict, being contrary to an article of our claim of right, 
and an expreſs Britiſh ſtatute. 


To prevent the growth of Popery, it is ordained by expreſs ſtatutes *, 
That children under popiſh parents, tutors or curators, muſt be deli- 
vered up to their proteſtant relations at their ſuit ; and, if they inſiſt 
not, the king's advocate may proſecute ſuch action without their con- 
currenee, to have them committed to fit perſons for their education. 
The lords of ſeſſion are impowered to modify competent aliments out 
of the childrens own, or parents eſtates, to the perſons to whoſe care 
they ſhall be intruſted : and, for preventing the ſeduction of youth to 
Popery, it is provided 12 the foreſald late ſtatute, That no Papiſt ſhall 

overnor, chaplain, ſchoolmaſter, pedagogue, tutor, curator, cham- 
berlain or factor; and all ſuch commiſſions and offices, conferred on 
Papiſts, are declared void, and the employers are made liable in 1000 
merks, toties quoties, and the perſons employed in 500 merks. Eur- 
ther, all Papiſts are diſcharged to teach any art, ſcience or exerciſe of 
any ſort, either in families, or otherwiſe, under the foreſaid penalty 
of 500 merks, and for theſe penalties action is competent to any pro- 
teſtant, for his own behoof, who ſhall ſue for the ſame. 


Obſervations upon the law of England, in relation to the premiſſes. 


PERSONS, during their minority, or till they attain twenty one 
years of age, are called Infants in the law of England; and lawful 
children are under their father's care, as their adminiſtrator in law, or 
guardian to them; ſince, by the ſtatute, he has power to appoint 
guardians to them, in reſpe& to perſonal rights, till they arrive at 
the age of majority“; but, at the ſame time, they can no more be 
bound in deeds granted with their father's conſent, than other minors 
with the conſent of their guardians; and ſo cannot alienate their lands 
or tenements, or grant obligations, with penalties to bind them, &c. 
that mg the cal of other minors or infants, as ſhall appear in the 
next title. 


THe father was, by the courſe of the common law, guardian in 
ſoccage to his children poſſeſſed of lands of that tenure, proceeding 
from the mother, or of the part * the mother: as likewiſe, their 

8 


mother 
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mother was their guardian as to lands proceeding from the father, or 
guardian 


relations on his part, in preference to all others; but ſuch 
the children after their age of fourteen: and, I 
conceive, that as to moveables, chattels, and 


before the foreſaid ſtatute, he could have named 
by the common law, till that age. | 


Bur otherwiſe, after the children attain the age of fourteen years, 


which is the age of diſcretion, the father can only employ them about 
his affairs for ks own behoof, while they remain in family with him- 


ſelf, and are maintained by him; but, if they are put to . 


ſhips, or take up a ſeparate buſineſs, they may acquire to themſelves, 


ſo that no other emancipation to liberate the infant children is required, 


after their age of fourteen years, than their living ſeparately from their 
father *; but ſtill reverence and reſpect from children, not only in 
their nonage, but at all times, is due to both parents, as the diet 


of men in that behalf, ſummed up in the fifth commandment of 


4. Parents 
bound to 
maintain 
their chil- 
dren, and the 
children their 

arents, by a 
Pech ſta- 
tute. 


5. Impotent 


ue to be 
upported at 
the charge of 


the city, town 
or pariſh, 
where they 
haveobtained 
a legal ſettle- 
ment: the 
ways of gain- 
ing ſuch 

_ ſettlement. 


6. How poor 


ple are to 

: taken care 
of by the pa- 
riſh, &c. * 


the moral law, direct. 


Tux law of nature, enforced by divine revelation, which obliges 
parents to maintain their children in their minority, or while they 
are otherwiſe incapable to do for themſelves, and children to ſupport 
their u reduced to poverty, is made effectual in England by the 
reve y of an expreſs ſtatute o, and the act binds not only the imme- 
iate, but the remoter parents; and even the man that is married to 


the mother or grandmother. 


Ir ſuch perſons are diſabled to perform the obligations incumbent 
upon them, to maintain their children, or parents, the city, town or 
pariſh, of which they are members, is bound to take care of them, 
and all other poor and impotent people that have gained a legal ſettle- 
ment among them. One gains a ſettlement by the law of England, 
I. by his birth; and, if he is born while his parents are in priſon, 
he is at the charge of the county. 2. His continuance forty days 
in a pariſh or town, to be accounted from publication of their place 
of abode in the pariſh-church. 3. By executing a pyblic annual of- 
fice in the pariſh or town on his own account. 4. Paying a ſhare of 
the church or poor's rate in ſuch place, 5. A year's ſervice, as hired 
ſervant, 6. Serving as apprentice there. 7. Renting a houſe of 10 /. 
a year. 8, Having a houſe or land of their own in fuch pariſh or 
town *, 


Ir any poor perſon was ſettled in a pariſh in the above manner, and 
hath not gained a ſettlement elſewhere ſince that ſettlement, he is un- 
der the care of the overſeers of the poor of that pariſh, where he laſt 

ained ſuch ſettlement, if he falls into poverty; and where he is 
{rtled, his family muſt follow him. A poor perſon, that receives relief 
from a 
a large 


pariſh, ſhall, on the right ſhoulder of his upper garment, wear 
oman P, with the firſt letter of the name of the pariſh, or 
place where he inhabits; and, if he refuſe to wear ſuch badge, he is 


| to be ſuſpended from his allowance, and committed to the houſe of 


COTITCC= 


| perſonal rights qe. | 
ing to the infant children, the father hath the adminiſtration of the 
fame likewiſe, till the children-attain the age of fourteen ; fince, even 
guardians to them, 


ates 


* Bradt. I. 2, 


C. 


* 


943 Eliz. 


ch 


+ 2» 
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correction: and if the overſeers relieve ſuch perſon, not wearing the 

badge, upon canvidtian before one juſtice 79 by one witneſs, 
they forfeit 20 4. one moiety to the 
poor of the pariſh *. 9 4 


Paazurs are bound to maintsin their children! but, at the ſame 
time, if the children have funds of their own, and the father is not- 


of ſufficient ability, 4178 be maintained thereout, but ſo as their 
principal ſum ſhall not be diminiſhed *, with which our law agrees. 


WHERE portions are made payable to children, at a certain age, 
and no maintenance provided Pr them in the mean time, if the pa- 
rents, die before the portions became payable, intereſt will be decreed 
by the court of chancery, from the death of the father ©; and where 
a certain time is limited for payment of childrens proviſions, they 
carry intereſt from that time; tho it is not e . 


A LEGACY or portion charged on land ſinks into the eſtate, where 
the party dies before it becomes payable; but the caſe is otherwiſe, 
where the portion is charged upon the perſonal eſtate, for it remains 
due to his executors, tho' he dic before it is payable ; becaule the heir 
is more favoured, both in law and equity, than the executors or ad- 
miniſtrators who may be ſtrangers*, | — | 
Ir is the duty of the overſcers to provide for the poor, by ſetting 
ſuch to work as are able, and relieving the impotent; and, in order 
thereto, mult make a rate upon every inhabitant, according to his cir- 
cumſtances, to raiſe a convenient ſtock of flax, hemp, wool, Cc. to 
ſet them to work; and, with conſent of two juſtices of peace, they 
may ſet up any trade for that purpoſe, and mult paſs their account, 
at the end of the year, before two juſtices of peace . Every town and 
. village muſt provide for their own poor, where there are more towns 


or villages in one pariſh, and ſhall have overſeers for that purpoſe i. 


Oux law provides divers methods for ſupplying the poor, and each 
pariſh is bound to maintain their own poor. One gains a ſettlement 
in a pariſh, in order to his being intitled to relief, by his birth, and 
otherwiſe, only by his reſidence there for three years, before he 
plies for charity: however, the foundling infants, or impotent people, 
that have (nine no legal ſettlement in the above manner, muſt be 
. 
of their birth cannot be known. 

Tux law of England is likewiſe very full and diſtin& touching pro- 
viſion for baſtard children, and for preventing the ſame from being 
chargeable to the pariſh, if the parents are able to maintain them. 
Thus the church-wardens, and overſeers of the poor of the pariſh 
where any baſtard child ſhall be born, may, by warrant of any two 


Juſtices of peace, (to be confirmed at the ſeſſions) ſeize ſo much of 


the — and chattels, or rents of lands of the ſuppoſed father or leud 
mot 


nother, as ſhall be ſufficient for bringing up ſuch child, and to re- 
*:3and 14 lieve the pariſh of the ſame b. And, by a late Britiſh ſtatute, where 
u u. e. ia. a ſingle woman delivered of a baſtard child, which may be chargeable 
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to the pariſh, declares, oath, the father of ſuch child, the per- 
ſon ſo charged may be — apprehended, by order of one or 
more juſtices of peace, and committed; unleſs he find ſecurity to re- 
lieve the pariſh of ſuch child, and which contains other particulars, 
in relation to ſuch caſe*. And, by an Engliſh ſtatute, where 


any leud woman ſhall have a baſtard, that may be chargeable to the 


1. Tutors and 
curators ſup- 
Ply the place 
parents to 
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ſo called; 2 

ns 
oes pu 

rity deter- 

mine. 


2. The father 
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4. Failing tu- 
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nate,tutors in 
law take 
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riſh, ſhe may be committed to the houſe of correction, by warrant 
From a juſtice of peace, there to be puniſhed, and ſet to hard labour 
for a year b. | 


e 


Obligations between tutors or curators, and pupils or minors ; where of 
interdictions and inbibitions. 


SECTION I. Tutory. 


UTORS and curators come in place of parents; and nature 

ſtrongly recommends to others the care and tuition of thoſe 
who, thro' nonage or otherwiſe, are incapable to manage themſelves, 
or their eſtates; but, at the ſame time, becauſe pay are generally 
too negligent in the affairs of others, the law takes orphans into its 
peculiar protection, and lays ſuch, as aſſume the management, under 
{tri obligations. 


TuToRs are ſo called, in the civil law, becauſe they have the tui- 
tion and guardianſhip of the pupil's perſon, and, for the ſame reaſon, 
they are termed Guardians in the law of England. Tutory is a power 
over the perſons and eſtates of thoſe who, thro' nonage, or other diſ- 
ability of body or mind, are incapable to take care of themſelves. The 


pupillarity ends in males at fourteen years complete, and in females 
at twelve. 


As the father is adminiſtrator in law to his children, ſo he has the 
privilege of naming tutors to them after his death, who, becauſe it is 


frequently done in teſtament, are termed teſtamentary, or tutors no- 
minate. 


The grandfather cannot name tutors, nor can the mother, 
or any other relation, the privilege being peculiar to the father, as 
was the caſe in the civil law *. 


Ir the tutors are burthened with a quality, that they ſhall act with 
conſent of certain perſons, appointed overſeers, it is ſufficient that ſuch 
conſent be demanded; and if, on requeſt, they refuſe it, the tutors may 
act without the ſame ; for they muſt execute their office wherein 


they are veſted, by the will of the parents, of which the denial of the 


conſent by the overſeers cannot diveſt them, or nullify their actings. 


FAILING ſuch nomination, the next agnat or kinſman, upon the 
part of the father, of twenty five years of age, has right to the office, 
who is termed Tutor in law, in reſpect it devolves upon him by law; 
and, in caſe he do not claim the office within year and day, then the 


tutory is granted by the king, the ſupreme protector of orphans, to 
ſuch as the barons of exchequer ſhall prefer to the office, on a ſigna- 
ture preſented for that purpoſe: theſe are termed Tutors dative, as be- 


ing 


* 6 Geo. II. 


27 James J. 


Tit. inſt. de 
teſtam. tut. 


v Fount. 17. 
Dec. 1696. 
Clerks. 


Tr. VII.. 


ing given by the king, in virtue of his prerogative. The next agnat 
; ee ſerve to —— r 


< July 7. 
1680. Gib 


Dec. 10. 
1675. Ken- 
Dirl 


| yu 316, 
detiſ. 321. 


t P. 1474. 
G, Fl. 


dp. 1672. 
Co 8. 


t July 15. 


1631. Grant. 


® Jan. 21. 
1663. Stuart. 


1Lib. 2. 
dieg. 18. 
929. 


= p. 1585. 
c. 18. 


. 1475. 
E. 75 


by him after that period are void ®; but tho' no ſervice of idioc 


Tutory. 16 5 


dle, who muſt be found ſuch by an inqueſt*. 


TuToks teſtamentary enter upon the adminiſtration without any 
ſolemnity of * caution, or taking the oath de fideli adminiſtra- 
tione, the father having entirely relied upon their ſt , and their 
acting in the office is a good acceptance, but they muſt make in- 
ventary of the pupil's eſtate before they can intermeddle* : they are 
3 to all other tutors, even tho they abſtain for ſome years; 

ut cannot reſume the office, if they once renounce it i. 


Tux father has power, by the act of parliament*, to name tu- 
tors and curators, by any deed in his liege pouſtie, i. e. while he is in 
health, or when he outlives the nomination 60 days; with a quality, 
that they ſhall be only liable for actual intromiſſions, and each of 
them only for himſelf and not for theothers, but he cannot diſpenſe 
with the making inventaries: by this act a father has not power to 
name curators or managers to an idiot after his minority, to which it 
is expreſsly limited; for a privilege, indulged by ſtatute, cannot be ex- 
tended beyond the terms in which it is granted. 546 2 


Any perſon may, in his diſpoſition, or ſettlement of a particular 
ſubject, name perſons for managing it, who will exclude all other tu- 
tors or curators as to ſuch ſubje&s, but they are not properly tutors 


or curators* ; this is ſuſtained, being a quality of the right. 


. A TUTOR of law is the neareſt agnat, i. e. kinſman, on the fa- 
ther's ſide, who is twenty five years of aget; he is ſerved on a 
brieve out of the chancery, and finds ſecurity before the judge to the 
ſervice for his ma termed in the law rem pupilli ſaluam fore, 
but does not make oath de fide adminiſtratione ; and he muſt, as all 
other tutors and curators, make inventary in the terms of the ſtatute b; 
and is preferred, within year and day of the tutory's devolving on him, 
to any tutor dativei. | | 


Bur, in the tutory of idiots, madmen, or other perſons incapable, 
the next agnat may claim preference at any time, and that even 
tho' another was created tutor dative in the mean time *; becauſe 
of the probable intereſt he has in the ſucceſſion to the eſtate, which 
therefore he is preſumed to take beſt care of. The learned Craig in- 
forms us}, that the tutory of idiots, and the rents of their eſtates, 
— to the ſuperior; and that of furious perſons to the next ag- 
nat; before the ſtatute, which puts the tutory of both upon a — 
and adjudges it to the nex agnat, according to the diſpofition of the 
common law, as the act ſpeaks a, by which, no doubt, is meant 
the civil law, and he is accountable. | | 


ONE of the heads of the brieve of idiotry is, to inquire at what 
time the perſon fell into that condition, ſo that the deeds granted 


himſelf, on his .convaleſcence, or 
SED go 


7. One , 
in his dif; 
tion of cer- 
tain ſubjects, 
int ma- 
mage to the 
nee. 
$. The tutor 
of law, who ; 
of what age 
mult he be; 
and how is 
he ſerved, 


9. In the tu- 
tory to an i- 
diot, ar fu- 


rious perſon, 


the next ag- 
nat is prefer- 
able, tho' an- 


other is cre- 


ated tutor in 
the mean 
time. 


10. The re · 
ſites in the 
ice of 


y fuch tutory; 
did proceed, or the retour bears not the foreſaĩd period, the party 


his repreſentatives, may reduce 
deeds 


may deeds be 
reduced on 
furioſity or 
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- 


idivey, tho* deeds granted by him during the furiofity*. In cafe of lunacy, 21. Feb. 
8 * arty has lucid intervals, the deed, according to its com- 16, Ig. 
lexion, will be preſumed granted either in the time of the furioſity, or july 1648. 

iſſion; but otherwiſe the preſumption lyes for the adi 


. wh ii THIS tutory extends to all who, through want of natural judg- 
be ſerved * ment, as fools and madmen; or defect in their ſenſes, as perſons 
tutory; and dumb and deaf, are incapable to manage their own affairs. When 
what if no the ſervice is retoured to the chancery, a letter of tutory is granted in 
the office, is the king's name, appointing him tutor who is found by the inqueſt 
8 ppo | qu 

found by the to be the neareſt agnat, and a proper perſon ; but the party may be 
1 cognoſoed to be in ſuch ſtate as to want tutors, and the next agnat, 
, Notwithſtanding, may decline the tutory, or perhaps the inqueſt may 
| return that there is none capable of the office; in this caſe appli- 
3 cation muſt be made to the exchequer, for a tutory dative to the idiot 
or madman. There is only one brieve for ſerving of tutors to idiots, 
and others incapable of management, varying in the ſtile, accord- 
ing to the condition of the party whom it concerns; in the ſame man- 
ner as there is but one brieve of mortanceſtry for the ſerving of heirs, 

but the retour variesconform to the different quality of the har. 


12. Who Tux neareſt agnat is the male that would ſucceed to the party | 
mat maỹ tho related to him by a femalo; ſo that tho' the ſtatute ® refer to the 45 1585. 
tutor of common or civil law, yet Agnat is not taken in the ſame ſenſe as there, 
tawgor tutor dig. a male that connects his relation by males, in the ſame manner 
| as heir-male is underſtood with us ; but here Agnat is well explain- 
' ed in the brieve by conſanguineus ex parte patris, a kinſman on the 
part of the father. Agnat is underſtood in the fame ſenſe in the ſta- 
- rute concerning the tutor of law ©, which requires that the tutor be f 1474+ 
2.5 years of age, but of which no mention is made in the ſtatute con- 
cerning the tutory to an idiot, &c. and therefore it may be thought 
that the age of majority is ſufficient ; for that when one is allowed 
to manage his own affairs, he is likewiſe capable to adminiſter for 
others; but not only the analogy from the caſe of the tutor of law, 
but likewiſe the reference in the ſtatute touching the tutory of idiots 
to the common law, which required that the tutor be 25 years of age, 
ſhews, that, in the tutory of idiots, that age is requiſite. 


13, What if Tp the perſon who is next agnat is minor at the time, the remoter, that 
—_ 2 is 25 years of age, may ſerve tutor to the idiot ; but, when the minor 
at the time comes of age, he has right to the tutory, and may ſerve himſelf ſuch: 1. 33 
n this does not hold as to the tutors of law, for he who is 25 years of crit. 
be admitted age is expreſsly declared by the ſtatute to have right to the tutory, 
when he tho' there be another nearer to the ſucceſſion that is minor ©; he is . P.1474. 
3 preferable within year and day of the tutory's devolving ; but, if he © 57- 
| omit to claim the office in that time, he has no privilege thereafter; © 


and whoever is in the office muſt continue therein. 


* Feb. 23. 


x4. Thepow- 'A Turo tb an idiot, &c. cannot alienate the heritable ſubjects of 


jm 1 ma the idiot, or other perſon under his charge, more than any other tutor 


Ac. can. By a Britiſh ſtatute, where their anceſtor has been a truſtee in an 
eſtate, thoſe, for whoſe behoof the truſt was created, may apply to the 


Chancellor, and get warrant againſt the committee of idiots, &c. Lone 
thoſe 


4. Geo. n. N 


b Jan, 18. 
1678. Gray. 


e P. 1672. 


4 Tit. ff. et 
cod. de excu- 
ſationibus. 


© July 21, 
1664. Scot, 
P. 1555. 


Tir. VII. 


other nominees authoriſed to act . 
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and ſo may ſeem to extend to Scotland, and that therefore the ſame 


method may be followed here : but I conceive, that, in ay of 
y the 


our exemption from the juriſdiction of the court of chanc 
act of union, the ſtatute cannot reach us; and however a 


larator 


of truſt, before the court of ſeſſion, againſt ſuch perſons and their tu- 
tors, in relation to ſuch eſtates, may anſwer the ſame end; for there- 


on the tutors will be bound to denude in favour of the perſons inte- 
reſted, DOTYE "je We 1 en e | ; 


Ix caſe the next agnat do not claim the office as tutor of law 


within year and day of the deceaſed's death, or removal of any other 


impediment®, there is place for a tutor dative, ſo called, becauſe he 
is given in the king's name, by the barons of exchequer; and by ex- 


preſs ſtatute*®, the pupil's neareſt of kin on both ſides mult be cited, 
on a ſummons for that pu 


ſe, or conſent, before he is conſtituted, 
and gifts of tutory otherwiſe granted are null: it is in the arbitriment 


of the barons to chuſe whom they think fit; but they uſually prefer 


thoſe who are preſumed to have moſt regard to the intereſt of the pu- 


pil, ſuch as thoſe who are named by the father, but not formally, or 
. even by the mother, or the next agnat: theſe alone make oath for the 
due adminiſtration of the office, termed, De fideli adminiſtratione, and 


find caution and make inventarics as the tutor of law. | 


PrRxsoxs called to a wy of any kind among the Romans, either 
by the teſtator, the law, or the magiſtrate, were bound to take upon 


them the office, if they had not a ſufficient excuſe, otherwiſe the 


were liable in the ſame manner as if they had undertaken it * ; but wit 

us it is optional to every one to concern himſelf in tutories or not, as 
he thinks fit: however, if he once accept and engage himſelf in it, 
he cannot thereafter abdicate the office © ; but one named tutor and 


_ curator by a father, in terms of the late ſtatute, may officiate as tutor, 


and thereafter renounce being curator, as he ſees cauſe: if the perſon 
named tutor refuſe the office, he loſes any legacy left him; unleſs it 
appear the teſtator's will that he ſhould have it, whether he accept 
of the office or not. | 


By the civil law the mother, and, in default of her, the grandmo- 


* ther, during their widowity, might claim the tutory, in preference 


to all tutors of laws: with us they may be named by the father, or 


given by the exchequer, (as other women may likewiſe) but the tuto- 


ry of law is limited to the neareſt agnat, and ſo is excluſive of females. 
A perſon lying at the horn, or outlawed, cannot be tutor or curator h, 


- nor by the late ſtatute Papiſtsi ; and for the fame reaſon, namely, to 
prevent the ſeduction of youth, Pagans, Jews, or perſons of other 


reprobated religions, cannot be admitted to the office ; but if ſuch is 


named, even tho” made a neceſſary member of a Qyorum, or fine quo 
non, with others capable, he will be held as not adjected, and the 


THE 


thoſe who are legally veſted with the charge of them, by commiſſion 
from the lord chancellor) to make conveyance of ſuch eſtates in their 
favour, by the direction of the lord chancellor, and which they are 
bound to make accordingly *. The act is not limited to England, 


15. If the tu · 
tor of law do 
not claim the 
office, there 
is place for a 
tutor dative 
from the ba · 
rons of ex- 
chequet; the 
ſolemnities in 


granting ſuch 
tutory; What 


is incumbent 
on him at his 
entry. 


16. A perſon 
may re- 
nounce or 


decline a tu- . 


tory ; but if 
he once ac- 
t, he can- 
— after- 
wards abdi- 
cate it : the 
caſe of one 
named tutor 
and curator, 
on the ſtatute 
1696, as to 
that point. 


17. How far 
women, per- 
ſons at - 
horn, Papiſts, 
Jews or Pa- 


gans, capable 


of the office 


of tutory. 
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Tu x general rule holds in this caſe, That all, who are not probibi ted, 
may be admitted to the office of tutory, provided they are of age them- 


ſalves, and under no incapacity of managing buſineſs *. By the foreſaid 


ſtatute, the neareſt agriat, who ſerves tutor of law. to a pupil; and, by 
analogy, he who ſerves to an idiot, muſt be 2 5 years complete, as above; 
but that cannot make a rule with reſpe& to other curators, and 
is only an exception from the foreſaid rule: wherefore I can ſee no rea- 


ſon why one, arrived at his full age of 21 years complete, may not 


19. Pro-tu- 
tors or pro- 


- curators, 


who,and how 
far liable. 


20, — 2 ; 
* 4 act ö 
a — 

- of name fac- 
tors 3 What 
if the office 
1 Err is void, by the non acceptance or death of any of chem *. 


not, or fail. 


22, Actings 
without con- 
ſent of the 
2 or 


ne quo non, 


void. 
23. Tutors 


muſt makeup 


inventaries of 
the pupil's ef- 


ns 
it be di - 
ell -> ny 


o „ 


2% The 
/24; The pe- 


lty of not 
milking up 
inventaries. 


be tutor teſtamentary, or dative, ſince he is then deemed capable of 
management. | 


SUCH who, not being veſted with the office, acted as tutors or 
curators, either innocently or fraudulently, were termed pro-tutors or 
ro-curators, and made liable in the ſame manner as tutors or curators 
y the civil law*; which did not take place with us, till the act of ſe- 
derunt*, whereby ſuch as meddle in time coming, as pro-tutors or 
pro- curators, are ſubjected as tutors or curators. 75 


Torons ſubſcribe for their pupil, and may either act by them- 


ſelves, or name factors, for whom they are anſwerable, and who are 


equally liable as the tutors ; if there are more tutors, nominate or da- 


tive, appointed generally, any one of them holds the office, notwith- 
ſtanding the non- acceptance or death of the reſt ; but a tutory to more 


WHERE, in the nomination of tutors, a Quorum is expreſt, or 
one made fine quo non, and he or the Qyorum fails by death or non- 
acceptance ; or is removed from the office as ſuſpe& or incapable, it 


may ſeem that the reſt continue in the office, as if no ſuch quality had 
been added to the nomination* ; becauſe tis preſumed the deceaſed 
committed the office to thoſe, in preference to all others, even on bull 


ſuppoſition of the removal of fuch of the nominees as he chiefly re- 
lied upon. but in ſuch cafe the nomination falls, in reſpect of the 


expreſs will of the deceaſed t. 


| Ir the ſine quo non, or Quorum, accept, the actings of the tutors, 


otherwiſe than with their concurrence, are void; becauſe contrary to 


the tenor of the nomination which limits the adminiſtration. 


THE firſt duty of all tutors is to make up inventaries in the terms of 
the ſtatute *, before they enter 7 the adminiſtration; and if they 
fail in this, they may be removed as ſuſpecti, and loſe their expences; 
and a father cannot diſpenſe with making judicial inventaries, even 
tho'. he gave up an inventary of his eſtate in his teſtament *, 


Tux penalty of not making up inventaries does not extend to a 
forfeiture of the expence of the pupil's aliment, repairs of houſes, or 
other neceſſary disburſements in the management of his eſtate, but only 


of perſonal charges and coſts of ſuit! ; and the debtors of the pupil 
are not bound to pay to the tutor other debts than thoſe contained in 
ſuch inventary, but they may, notwithſtanding, ſafely do it. 


6 Sd. & 


| THE 


*L.1.{ pen- 
ult. et ult. 


ff. de tut. 


b Tit. ff. de 
eo qui pro 
tut. et tit. 


Feb. 14. 
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f Feb. 11. 
1676. Turn- 
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14. Feb. 
1735. Blair 
contra Ram- 
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k P. 1672. 
C. 2. 

| July 7. 
1680, Gib- 
ſon. 

k Harcus (tu- 
tors). Jan. 6. 
1686. Mou- 
bray. 


-1 Act of ſe- 


derunt, 5. 
Feb. 1697. 


. tutor's inſtance, 
two on the 


duction of them, expreſſing the ſubſeri 


* Dec. 14. 
1667. Camp- 
dell. F 
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Tur inventary muſt contain all the lands, debts and moveables 
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it muſt proceed by way of ſummons, at the 


two kinimen on the part of his father, and 
part of his mother; and three duplicates of the inventary 


belonging to the pupil: 
calling 


muſt be duly ſigned by the tutor, and a judicial act made on the pro- * 


s; and if the neareſt of 
kin ſubſcribe the ſame, there is no need to cite them: it muſt ex- 


preſs in whoſe hands the duplicates are left, or to whom they are 
delivered. If the neareſt of kin do not concur, two duplicates muſt 
be lodged with the clerk for their uſe, who muſt likewiſe ſign the 
inventaries. The third is to be given up to the tutor, for Nis uſe 
in the management 


Ir the tutor does not make up an inventary, in terms of the ſta- 
tute, it will be difficult to bring a charge againſt him. By the civil 
law, if this was fraudulently omitted, the minor's oath in litem was 


taken, as to what he believed the amount of his effects would be *; 


but we have no warrant for ſuch expedient; for the ſtatute having ex- 
preſsly mentioned the certification, under which the tutor was en- 
joined to expede inventaries, the judges cannot ſuperadd other penal- 


ties. Such oath in litem was once attempted, but rejected by the 
lords of ſeſſion . . 

Nxxr, tutors muſt manage in the pupil's affairs, as prudent men 
do in their own, being liable for ordinary diligence ; but muſt con- 
ſider, they are adminiſtrators only . They will be preferred to the 
cuſtody of the pupil's perſon, except where the tutor is next in ſuc- 
ceſſion to the oupil, who then is to be kept by the mother, or ſome 
other fit perſon <. 


By our ancient law, which ſtill ought to be obſerved, where the 
tutor had the leaſt proſpe& of ſucceeding to the pupil, tho* ever fo 
remote, he ought not to have the keeping of him: and the law of 
the majeſty directed, that, in ſuch caſe, the cuſtody of the pupil 
ſhould be committed to ſome perſon that could not ſucceed to him. 


26. If the tu · 
tor does not 
make up in- 
ventaries, 
how is he 
brought to 
an account; 
is an oath in 


' litem compe- 


tent, as it was 


by the civil 


law. 


27. How is 
the tutor to 
miniſter ; 
— if he 
ecute 
— 
actions. 


Thus, if the kinſman, upon the part of the father, was tutor, the 


pupil behoved to be kept by ſome relation, on the part of the mother, 
or an extraneous perſon . The tutor muſt take care of the pupil's 
aliment and education, according to his means and capacity, but can- 
not regularly expend more that vy than the intereſt of his free 
ſtock 6. He is to authoriſe the pupil in actions at law; but, if he 
commence any groundleſs ſuit, it will be upon his own charges b. 


THe tutor may receive moveable debts of the pupil, and is bound 
to do it, where they are in hazard of periſhing ; but he cannot diſ- 
poſe of his heritage, without a decree of the Judge for that purpoſe i; 


which is commonly granted upon an action before the lords of ſeſſi- 


on, wherein the creditors, and next heir of the pupil, are called, and 
the neceſſary cauſe proved, namely, payment of the debts, or aliment 


of the pupil: diſpoſitions otherwiſe granted by the tutor are void, nor 
can he, without neceſſity, aſſign even a moveable bond, that being 
otherwiſe no proper act of adminiſtration l. Tutors cannot innovate 
debts, belonging to the pupil, * heritable to moveable, or, on the 

; u 


contrary, 


29. A tutor's 
power in the 
management 
of the pupil's 
eſtate: in 
caſesof neceſ- 
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the pupil is clear 
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contrary, ſo as to prejudice the party that would otherwiſe have right 
thereto after the pupil's death :: they may ſubmit or tranſact, but, if 
ly leſed thereby, he may be reſtored of . 


A ruronx may, without any in ition of a judge, renounce a 
wadſet or infeftment of annualrent , that being a neceſſary act of ad- 
miniſtration, and for the utility of the pupil; for, if he ſhould ſuffer 
conſignation, and a declaratot of redemption to proceed, the pupil 
might thereby loſe the intereſt of the money. A tutor cannot, in ſtriẽt 
law, lett the pupil's lands for longer than his office, tho' the act of 
ſederunt 4. . that he may lett the ſame for a year thereafter, 
ſince the lords authoriſe their factors, conſtitute in place of tutors, to 
do it. If it ſhall happen, that a minor wants to be authoriſed in 
ſome particular act or deed, and, through abſence of his father his 
adminiſtrator in law, tutor or curator, the court of ſeſſion will au- 
thoriſe him upon any urgent occaſion *, 


Turok ends, 1. by the death of either tutor or pupil; but the 
heir of the tutor is bound to finiſh what was begun by the predeceſ- 
ſorf, 2. By the marriage of the mother, or other woman, when tutrix 
teſtamentary or dative, which no proviſion of the. teſtator, or in the 
gift of tutory, can diſpenſe with :. And it has been found, that for- 
nication in the woman likewiſe voids the office; but the ſame 
reaſon does not ſupport this laſt ; ſince a woman, by marriage, falls 
from the tutory, becauſe ſhe becomes under curatory herſelf, which 
does not take place in the caſc of her incontinency. 3. By any ſu- 


| perveening incapacity of the tutor to exerciſe the office. 4. By run- 


ning of the pupillarity, which in males ends at fourteen years of age 


complete, and in females at twelve ; and in caſe of idiocy, &c. upon 


31. If a tutor 
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in his oon 
affairs, is it 
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remove him 


from the tu- 
tory. 


32. Theoffice | 


ends, by the 
rutor's be- 
coming civil- 
ly dead, po- 
22 4 
wiſe incap- 
able. | 
33. One nam- 
ed tutor and 
curator may 


diſqualify him, or be a ground o 


convaleſcence, found in a ſuit before the lords of ſeſſion. 


THose only ought to be tutors or curators who are prudent ma- 
nagers of their own eſtate, or, as one of the articles of the brieve of 
tutory bears, rei ſue providt ; the preſumption being, that one who 
neglects his own affairs will likewiſe another's. But if one happen 
to attain the office who miſmanaged his own buſineſs, that will not 

f removal, if he do not malverſe in 
the minor's affairs, there being ſome who neglect their own concerns 
that are active in another's: therefore, notwithſtanding that a tutor 
ought to have this qualification, yet the want of it infers no diſabi- 
lity. And, as it is ſaĩd of marriage, Multa impediunt matrimonium 
contrabendum, gue non dirimunt contrattum, ſo it may of this, and di- 
vers other requiſites in tutors ; that tho they would be more capable 
of the office that they had them, the want of the ſame is not ſuffici- 
ent to deprive them of the office with which they are duly veſted. 


Tue tutory likewiſe determines by the tutor's becoming civilly 
dead, as his taking on the religious habit of a monk: but, ries pa- 
piſts with us are 5 of the office, it would, by their becom- 


ing popiſh. By forfeiture and baniſhment the tutor becomes inca- 
wikis to officiate, and is civilly dead, and fo falls from the tutory i. 


WHEen one is named by the father tutor and curator, in terms of 
the act 1696, it is optional to him to accept of being tutor, and ex- 
| NY erciſe 
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ereiſe the office ; but he may decline, after the pupillarity is expired, to 
be curator, if he thinks fit, as was formerly obſerved. This was a 
proviſo to encourage people to the office, when they ſee they can be 


exonered from the curatory, tho they engage in the tutory, if they 
find it convenient to abſtain. | | | 
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Bur the office may determine as to the particular perſon of the 


tutor, not only by his death, but likewiſe by removing him from the 


office as ſuſpect . I his is done by ſentence of the court of ſeſſion, 
at the ſuit of any concerned in the minor: even tutors teſtamentary 
named by the father, in terms of the act 1696, are not exeemed from 
complaints of this kind. This removal takes place upon a tutor teſ- 


_ tamentary's falling low in his circumſtances, and not being able to 


find caution, in obedience to an order of the lords; by the caution- 
er's inſolvency, and no new ſecurity found o, and by any malverſa- 
tion in the office ſuſtained by the court as ſufficient. This removal 
was formerly by an ordinary action before the court of ſeſſion, which 
was tedious and troubleſome ; but now it may be ſummarily done, by 
complaint to the lords, at the ſuit of any co- tutor or friend of the 
pupil ©. A tutor has no intereſt to oblige the co-tutors to find caution 
to warrant him with reſpe& to their actings, but may only infiſt to 
have them removed if they malverſe ; or to cauſe them renew the 
caution found at their entry, if it is become inſufficient . 


WHEN the office of tutory is at an end, there ariſe the dire& and 
contrary actions betwixt tutor and pupil: the tutor is liable, by the di- 
rect action, to give an account of his adminiſtration ; he is not anſwer- 
able for the value of ſervices of tenants performed in kind: in theſe ac- 
compts, he muſt charge himſelf with intereſt upon the minor's ſtock, 
and on bygone Mattel within a year of his acceptance ©; and upon 
money rent within half a year, and victual rent within a year of their 
falling due; after payment of debts, and all the neceſſary occaſions of 
the pupil are anſwered. As to current intereſts due to the pupil, dur- 
ing the tutory, it hath been found, that the tutor is only liable for 
intereſt thereon from the termination of the office f. 


By the civil law, tutors and curators were bound to employ the 
minor's ſtock in buying lands, that being thought the beſt way for 
ſecuring its. With us they are under no obligation to do ſo ; but 
there is no doubt, it will be eſteemed a juſtifiable act of adminiſtrati- 
on in them, to make a reaſonable purchaſe for the minor with his 
money ; but they cannot exoner themſelves with the rents or intereſts 
unuplifted, tho' in the hands of reſponſal perſons, but muſt ſimply 
account for them, and take their hazard of the debtors, becauſe they 
ought to have uplifted and employed them“: tutors being only ma- 
nagers, they cannot employ the pupil's money in hazardous adven- 
tures, otherwiſe than upon their own risk, if they ſhall be unſucceſsful i, 


IF the debtors of the pupil are in the fame condition, upon ex- 
piration of the office, as they were when it began, the tutor is not to 
be charged with theſe debts, whether they be good or bad, only he is 
anſwerable for the current intereſts, during his office, as a ſtock, at 
the determination thereof, with intereſt of the ſame thereafter, and 


for 
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for bygones, at the time of the commencement of the office, in man- 
ner as above mentioned; but if the debtors, thro his negle&, are 


| ſuffered to become inſolvent, when he had probable ground to ſuſpect 
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41. The con- 


trary action 
of tutory, 
what does it 


import. 


them, he is liable, that being an omiſſion * ; but he is not bound to 
throw away money upon uleleſs diligences, the debtors being inſol- 
vent at the commencement of the office b. And as to money lent by 
the tutor himſelf, if the debtors were reputed ſufficient for the ſums, 
his management cannot be quarrelled, tho the money ſhould be loſt 
by ſuperveening inſolvency ©: however, all tutors and curators are 
liable for omiſhons, as well as intromiſſions, except thoſe named by 
the father, in terms of the ſtatute *, as is above mentioned. pl 


ALL tutors are liable in ſolidum, ſo that every one may be charged 
with the whole intromiſſions and omiſſions of the reſt, as well as his 
own *, (except thoſe named by the father, in terms of the ſtatute juſt 
quoted) and they have not the privilege granted in the civil law, that the 
action ſhould be divided among x wy 4 tu and that thoſe who did 
adminiſter ſhould be liable in the firſt place. A diſcharge to any one 
of the tutors, not proceeding upon payment, will not. exclude this 
action as to the reſt, with reſpe& to their intromiſſions or mal-admini- 
ſtrations, or even proportionally as to omiſſions . 


WHATEVER rights the tutor or his factor acquires, relative to the 
pupil, the law preſumes it to be done for the pupil's behoof ; and there- 
fore they accrue to the pupil upon the ſame terms they were acquir- 
ed, and they will be REM | to denude, tho' the recital of the writings 
ſhould bear love and favour to the tutor or factor themſelves, which 
is not reſpected b: this is founded in the civil law. 


BeFoRE the tutor accounts for his adminiſtration, the preſump- 
tion lyes, that be has effefts of his pupil's in his hands, and therefore 


no action is ſuſtained at his or his aſſigney's inſtance, for payment of 


any bond due by the pupil to the tutor, or upon any right acquired 
by him while in office, till he paſs his accompts *; that it may thence 
appear, if the right was purchaſed by the pupil's money, or it he has 
as much in his hands as will ſatisfy the debt: but this defence of in- 
tus habet, as it is termed, will be elided by the tutor's finding ſuffi- 
cient ſecurity for the balance, if any ſhall be found due to the pupil, 
after clearing the tutor's accompts . | 


THE tutor has likewiſe a contrary a ion againſt the pupil, firſt, to 


obtain an exoneration of his office ®; 2dly, that he may be indemni- 
fied, if he has come under any engagements upon the pupil's account, 
or with his own money paid the pupil's debt; and the pupil may be 
decreed in ſuch action of compt and reckoning, in caſe the tutor 
has ſuper-expended, for the balance due to him; and he is intitled 
to the intereſt. of his advancements for the pupil, till the pupil's 
funds came into his hands ; 3dly, for his expences, both perſonal 
and others, laid out in the minor's affairs; but he will loſe his perſo- 
nal charges and expences of diligence, if he has not made inventaries 
in the terms of the ſtatute o, as is above ſet forth; and, the office be- 
ing gratuitous, the tutor is intitled to no recompenece for his trouble, 
tho' he may appoint a factor, and give him a falary?. f 
4 
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By a ſpecial ſtatute , both the direct and contrary actions of tu- 
tory and curatory preſeribe in ten years, after the office expires. If 
action has been once raiſed and inſiſted in within the ten years, it 
will continue for the years of the long preſcription. The act does 
not define what in/ifing in the action is; it would ſeem certain, that 
the bare raiſing and executing the ſummons will not be ſufficient ; 
but that the charge againſt the defenders, with the vouchers, being 
judicially produced, will ſatisfy the terms of the ſtarute; or that even 
an act of count and reckoning, regularly pronounced in the cauſe*, will 
have that effect: but it may be doubted, if the judicial calling of the 


2. The 
cri bur ar of 
theſe actions; 
how does it 
differ from 
other ſhort 


preſcripti- 
ons. 


ſummons, in courſe of the roll, with a ſignature upon it, but with- 


out pronouncing any act, or other procedure, will fave the action, 
ſince that can hardly be deemed an inſiſting in it; but the favour of 
the caſe, and the rule in the civil law, would, I conceive, bar the 
preſcription, the action being once brought into judgment. Omnes 
actiones 4 the law) guce morte aut tempore pereunt, ſemel incluſe ju- 
dicio, ſaluæ permanent ©, Ihe only difference between this and the 


* Other ſhort preſcriptions is, that, in this, the ſummons muſt be once 


inſiſted in to ſave againſt the ares aj whereas, in others, the 
ſummons duly executed, and regularly called by the clerk, tho' not 


_ inſiſted in, is ſufficient to perpetuate the action. Indeed, where the 


4 p. 1669. 

c. 9. P. 1685. 
c. 14. * 
eL. 139. ff, 
de rog. juris. 


f June 17. 
1737. Sir 
John Scot. 


ſtatute expreſsly requires, that the ſummons muſt be wakened or in- 
ſiſted in within a certain number of years, after the laſt ſtep of proce- 
dure, there the ſhort preſcription ſtill takes place, even after intenting 
the action % But there is no ſuch proviſo in this act; and therefore 
the general rule muſt hold, that the temporary action becomes per- 
petual, i. e. laſts for 40 years, by being once brought into judgment *, 


Ir may be doubted, if, after the preſcription is run, tutors or cu- 
rators can be conveened for clear ladomidions, tanquam rei or 
as any other intromitter; but that would neceſſarly involve them in 
an account and reckoning, in order to exoner themſelves; whereas 
the a& expreſsly liberates them as fully, as if the minor had diſcharged 
them after his majority, and therefore they cannot at all be called to 
account. 


Ir the tutors had debts owing to themſelves by the minor's prede- 
ceſſors, it may be queſtioned, if in a ſuit, at their inſtance, after 
the tutor accounts are preſcribed, the defence of intus habet will 
be ſuſtained to the minor; but tho' the neceſſary conſequence of ſuch 
defence muſt be to oblige the tutor to account, yet it will be re- 
ceived, even after the action to count and reckon is diſcharged, by 
force of the ſtatute; the rule being, that Temporalia ad agendum ſunt 
perpetua ad excipiendum? , 1 


Bur if the tutor's or curator's claim is founded on rights, or debts 


acquired during the office, it 5 to be ſimply repelled after the 


preſcription, even tho he is willing (till to account for his admini- 


ſtration; becauſe it is preſumed to have been acquired by the minor's 
effects, and therefore accrued to him at the very acquiſition ; and the 
money paid for it could only be charged in the accounts, as advanc- 
ed for the minor, which therefore cannot be claimed, after the con- 
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Wut the office is terminated, the tutor has no concern in decrees 


againſt him only for his Intereſt *;. nor indeed, during the office, is 
he, by ſuch decree, under any obligation to payment ; nor can exe- 
cution pals againſt him. thereupon, except in the caſes after-mention- 
ed; wiz. if he is decreed, as having the pupil's effects in his hands, 
he will be liable in payment, r. execution will proceed againſt 
him, either during the office, or after: in ſuch caſe he may be held 
as confeſt, upon having the pupil's effects; but the minor cannot be 
fixed by the tutor's being held as confeſt on any debt, even tho found- 
ed upon a deed of the tutor's own in his office, but he muſt be com- 

lled by horning and caption to depoſe, as witneſſes are © ; and then 
his oath will be equally probative againſt the pupil, as the pupil's own 
would be, if he was major ; but in other caſes, than ſuch as fall under 
the tutor's adminiſtration,, he is but as a ſingle witneſs . In matters 
that cannot be otherwiſe expedited, perſonal execution will proceed 
againſt the tutor during the office; as for performing deeds incum- 
bent upon the pupil, as receiving vaſlals, or the like. 


SECTION II. Curatory. 


By the modern law of Europe, the offices of tutory and curatory 
are, for. the moſt part, not diſtinguiſhed ; but as, by the civil law, 
there was ſome kifference between them, fo there is with us ; but, 
even by our law, curators have great affinity with tutors; and there- 
fore I ſhall touch upon the particulars wherein they differ. © Curatory 
eis a power to manage the eſtate and affairs of perſons paſt upillarity, 
but within the years of minority,or 21years complete; Tho, during 
a temporary incapacity of the tutor a curator is given, according to the 

rovition in the civil law, that Tutorem habenti tutor dari nequit*, yet 

e is improperly a curator, ſince he officiates as a tutor: minors, with- 
in the years of pupillarity, are exempted, by ſtatute, from perſonal ex- 
ecution for civil cauſes /, but after that age they have no ſuch privilege. 


Tur material difference betwixt a tutor and curator is, that the tu- 
tor is given 2 mnty to the perſon of the pupil, and ſecondarily to 
his eſtate ; he acts for him, and in his name; whereas a curator is 

iven to aſſiſt the minor in the management of his affairs, and there- 
mo conſents with the minor, but does not act for him ® ; nor can the 
curator pretend to the keeping of the minor, who, as to his perſon, 
is not under his power“; hence it is ſaid, that Tutor datur perſone, 
curator rei. 


TRR differ likewiſe in their conſtitution ; for curators are choſen, 


+ by way of action, at the inſtance of the minor, before the judge ordi- 


conſtitution ; 4 nary, wherein he cites two or three of his neareſt kinſmen on both 
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ſides, to ſee curators elected, and appointed to him; and all others hav- 


ing intereſt, at the market - croſs of the head- burgh of the ſhire where 
he reſides ; he may name whom and as many as he pleaſes to be a 


Quorum, and with any quality, agreeable to the nature of the office, 


but not otherwiſe*; the perſon named may accept or not as he thinks 


fit ; and, if he accept, he cannot at pleaſure reſign, even with the mi- 


nor's conſent ; for that ſhould be lefion, againſt which the minor 
would be reſtored! : but for juſt cauſes he may be exauctorated by 
| the 
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curat. 
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the court of ſeſſion ; for example, if the minor is refractory, and 


will not concur in the management; or the curator becomes in 
able to officiate. Curators make oath de fideli, and find banter 
the due adminiſtration of the office, and muſt ſubſcribe an acceptance; 
but even their acting in conſequence of the nomination will be a ſuffi- 
cient e ee to ſubje& them paſſive, tho it will be no active title, 
enabling them to recover the minor's effects, caution not being found, 
or oath given de fideli, for ſecurity of the minor's intereſt, 


TRR minor may chuſe curators or not as he thinks fit, with re- 
ſpe& to extrajudicial deeds ; but as to ſuits, the minor that has no 
curators muſt be authoriſed by a curator, termed ad lites, who is 


given by the judge before whom the action depends, at the deſire of 


either party *: the office reaches no farther than to faithfulneſs in 
ſuch action; but he cannot diſcharge the debt recovered *; for which 
reaſon he finds no caution, and, upon his accepting the office, gives 
his oath de fideli, in reſpe to his management in ſuch action. 


THE other is termed curator ad negotia, not excluſive of his autho- 
riſing the minor in ſuits, for he alone does that likewiſe ; but, in 
contradiſtinction to the curator ad lites, whoſe power is confined to 
the action, and who is only given when the minor wants other cura- 
tors, or when the curators are concerned in the cauſe: a tutor ad li- 
tes will likewiſe, in ſuch caſes, be given to a pupil. 


In all ſuits againſt a minor, even within pupillarity, it is ſufficient 
to cite himſelf either perſonally, or at his dwelling-houſe, and his tu- 
tors and curators in general, at the market-croſs of the head · burgh 
of the ſhire where he dwells. A decree in abſence, in ſuch caſe, a- 
gainſt a minor will not be null, tho', in reality, he has no tutors or 
curators; ſince they cannot be given by the judge, to a party for whom 
there is no compearance: and a ſummons, at the inſtance of a minor, 
may be executed, tho' he has no tutor or curator ; for it will be ſuffi- 
cient, if he is authoriſed by the judge, when he comes to inſiſt. The 


neceſſity of the thing ſuſtains ſuch procedure, which, in ſtriftneſs of 
law, may ſeem irregular. 


In extrajudicial acts, the deeds of a minor, not having curators, are 
conſidered in the fame light, as if he had curators conſenting. In both 
caſes the deeds are not void, but only reducible upon minority and 
leſion : this is the caſe even of a land eſtate conveyed by a minor with 
conſent of curators, or by himſelf, if he has none. The authorit 
of the lords of ſeſſion is not neceſſary to be interpoſed to validate the 
fale, as in ſuch alienations made by tutors ©, which are otherwiſe null. 


Bor frequently it is adviſeable, even in the cafe of minors, to have 
the lords warrant for the fale of lands, and an action for that pur- 
poſe will be ſuſtained . Such authority I purchaſers, as 
preventing the danger of the minor's being reſtored : the neceſſity of 
the ſale for payment of debts muſt be here inſtructed, as in the caſe 


of ſuch action at the inſtance of a tutor, and the next heir muſt be 
called therein. TIE | 
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husband, even tho' ſuitable counter- proviſions are made by him; for 
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A Mi No cannot, even with conſent of curators, alter the ſettle- 
ment of his land eſtate, and much leſs convey it in prejudice of his 
heir, tho' in way of a donation mortis cauſa, viz. by a revocable 
deed; for tho', in theſe caſes, the minor cannot be properly ſaid 
to be leſed himſelf, ſince he remains abſolute fiar of his eſtate; yet 
he is underſtood to be prejudiced, by the wrong done to his family, 
to the ſtandin — e ſettlement made by his predeceſſors is 
preſumed conducive :. | | | 


As curators muſt give their oath de fideli, and find caution as tutors 
dative do, ſo they muſt make up inventaries of the minor's eſtate and 
effects, before they enter upon the adminiſtration ; from which even 
tutors and curators, named by a father to his children, in terms of 
the act 1696, are not exempted; and he cannot exoner them from 
doing it; 21 without boch inventaries, the minor cannot make 
up a charge againſt them; and the rule is, that Pais privatorum j uri 
publico derogari non poteſt, The manner and form of theſe inventa- 
ries is above deſcribed. 


CURATORS being liable for all omiſſions, as well as intromiſ- 
ſions, or actual intermeddling with the minor's effects or eſtate, the 
minor mult not refuſe to ſubſcribe deeds at the curator's deſire, neceſ- 
fary to carry on the adminiſtration ; nor mult he preſume to take the 
money into his own poſſeſſion, without the curator's conſent ; but if 
he ſhall obſtinately refuſe what is proper, or do what is improper in 
the management, the curator may get himſelf exonered of the office, 
by a regular action before the lords of ſeſſion ®, But the minor's in- 
tromiſſions with the rents of his eſtate, or other effects, will only 
free the curators to the extent of his intermeddling, but not exempt 
them from diligence <, 


Deeps of a minor having curators, without their conſent, are null; 
ſo that there is no occaſion for reduction, or a proof of leſion in that 
caſe . In mutual contracts, if the minor is willing to ſtand to them, 
the party contraRer cannot plead the nullity, fo that ſuch deeds are 
bindin on him, if the minor agree to them ; and, when the minor 
takes \ 4 benefit of the contract, he muſt perform his part to the o- 
ther contracter. 


A CURATOR cannot authoriſe the minor, in deeds which concern 
the curator himſelf, by the rule, that Curator non poteſt auctor eſſe in 
rem ſuam*; but, in fuch caſe, the co-curator may interpoſe his au- 


thority, as if the deed were with a ſtranger, ſubject only to reduction, 
if there is leſion in the caſe. 


A MINoR having curators may marry without their conſent ; be- 
cauſe that is only a diſpoſal: of his perſon, ' over which they have no 
power: but ſince a minor, after his marriage, ſtill remains under his 
curators, he cannot, without their conſent, make any proviſions for 
wife or children, who, in ſuch caſe, muſt be left to the proviſions of 
law. As to a female minor, ſhe becomes not exempt from her cura- 
tors till the marriage ; and, conſequently, ſhe cannot, before marriage, 
without their 6a effectually contract her portion or eſtate to her 
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ſhe is ſtill under their power ; but after marriage ſhe may ; for, as to 
the husband's curatory of the wife as ſuch, there ſeems no difference 
in this caſe, whether ſhe is major or minor; but the minor, either 
husband or wife, may be reſtored upon enorm leſion : and indeed, in 
the common caſe, exorbitant proviſions in a poſtnuptial contract are 
ſubje& to revocation as to the exceſs, being in that reſpe& donations, 


IT is only where the minor is to bind himſelf, that the authority 
of his curators mult be interpoſed, and therefore he may not only 
acquire to himſelf, and better his condition without them“; but like- 
wiſe make his teſtament without their conſent, tho' perhaps a conſi- 
derable eſtate of moveables may be thereby bequeathed ;* becauſe a 
teſtament creates no obligation upon the teſtator, nor can it poſſibly 
tend to his own leſion, being ſtill revocable; and he may even name 
his curators, his executars and univerſal legatees, which will ſubſiſt 
in their favour, unleſs threats, or other undue practices are proved b. 
The caſe is quite different as to a land eſtate, of which, as above, a 
minor cannot, even by a revocable deed, alter the ſucceſſion or ſet- 
tlement made by his anceſtors; for this takes place only for the ſtand- 
ing of the family, which generally is held to be little concerned in 


Ir a curator or tutor has neceſſary occaſion for an action againſt 
the minor, during the office, he may inſiſt, if there are other tutors 
or curators to 2 the minor; but otherwiſe he muſt be au- 
thoriſed by a tutor or curator ad litem; but regularly tutors or cura- 
tors have no action againſt the minor, during the office; however, 
ſometimes it may be neceſſary, as for ſaving rights from preſcribing ; ed 
or, in caſe any other is adjudging the minor's eſtate, in order that 
= of the firſt effectual adjudication, 


CuRATOoRx expires on the part of the minor, no doubt, by his death, 
or attaining the age of 21 years complete, which is the term by expreſs 
ſtatute with use, conform to the modern law of other nations; for 
it determined only at the age of 25 years by the civil law ; from which 
we likewiſe differ in this reſpect, that the curatory ceaſes by the mar- 
riage of a female minor, who thereby comes under the coverture or 
curatory of her husband; but, if the husband is likewiſe minor, it 
may be doubted how he can authoriſe the minor wife, who himſelf 
wants to be authoriſed: in ſuch caſe, the conſent of the minor huſ- 
band is ſufficient ad integrandam perſonam ; ſo that the wife's deeds 
are to be regarded as thoſe of any other minor without curators, not 
void, but only liable to reduction on minority and leſion; for the huſ- 
band is not in every view a curator l. If the husband has curators, 
their conſent mult be likewiſe adhibited to the deeds of the minor wife; 
for, ſo far as concerns the husband's intereſt, his deeds are void with- 
out it, and conſequently they muſt concur in his conſent to the minor 
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but he cannot, 


| cannot, by tranſaction with the minor, be exauctorated from 
the office, as I took notice above. | | 


*WHER® a tutor fine quo non fails, it has been already obſerved, that 
the tutory falls: but it is not ſo where ſuch curator dies, or is other- 
wiſe removed; for, if the minor continue to act with conſent of the 
remanent curators, it is ſufficient without a new election *, ſince it 
was only the minor's will that made him curator fine quo non; where- 
as ſuch quality in a tutory proceeds from the will of the father, who 
made the nomination in theſe terms. The caſe is the ſame when a 
Quorum of curators fail, and the reſt continue to at, © 


WHEN the mother, grandmother, or any other woman is cura- 
trix, ſhe falls from the office by ſuperinducing a husband, which no 


proviſion to the contrary can prevent, as I largely noted above®. 


I x the curators were choſen. before the pupillarity was fully expir- 
ed, the act of curatory is null on that head; becauſe, till then, the 

y is not capable to make an election, but is ſubject to tutors © ; 
nor will their acting after the pupillarity veſt them with the office, 
which is void for want of lawful authority in the creation; ſince it 
were abſurd that their irregular entring upon the management ſhould, 


by continuance, gain them title to the office . 
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+ Uronrexpiration of the office of curatory, there ariſe the direct and 
contrary actions of curatory, in the fame manner as in the caſe of tu- 
tory; and, ſince the diligence: required in curators, and the mutual 
obligations between them and the minors are the fame, as betwixt tu- 
tors and pupils, I ſhall not repeat what I have already ſaid in the caſe 


of tutor. 


; 


1 , 2 1 a 
How EVER, it is to be obſerved, that tho' minors are at liberty to 
chuſe curators or not, yet if the father, in terms of the act 1696, 
appoint curators to his children, they cannot decline them, and chuſe 
other curators*, the father's ancient power of naming tutors to his 
children being extended to the nomination of curators, by this ſtatute, 


AGAIN, tho' tutors are bound to leave the intereſt of the pupil's 
money ſtocked out at the expiration of their office, and are liable for 
intereſt of the ſame thereafter, yet that holds not as to curators ; for 
the minor becoming major is bound to advert to his own concerns *. 


I $HALL only further take notice on this head, in the firſt place, 
that the curator, continuing in the management after termination of the 
office, is only liable for actual intromiſſions, unleſs he was likewiſe fac- 
tor, in which caſe the obligations upon him, as ſuch, ſtill remain 2; but 
the tutor, continuing to act after the pupillarity, becomes liable as pro- 
curator, as ſhall be more fully ſet Forth by n 


NEXT, it is worth obſerving upon this matter, that rights granted 
by the minor to his former curators, ſoon after his majority, before 
clearing accounts betwixt them, are preſumed fraudulent, and, where 
other circumſtances concur, are reducible on the head of deceit i; 
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becauſe it is not in the power of the party, juſt paſt his minority, to 
know the true ſtate of his affairs, before ending matters with his cu- 
rators; and therefore the curator is preſumed to have taken an unjuſt 
advantage of his circumſtances : this is conform to. the expreſs de- 
termination of the civil law, which moſtly we. follow. in caſes of 
tutory and curatory, and the reaſonableneſs of the {ame ſtrongly re- 


commends it. 
SECTION III. Curatores bonorum in place of tutors. 

Tur late ſtatute, allowing parents to name tutors and curators, 
with proviſos that they ſhall not be liable for omiſſions, nor for each 
other, gives great encouragement to. perſons ſo named to concern 
themſelves in the office, which otherwiſe is hazardous ; and becauſe, 


where ſuch nomination is negle&ed, or thoſe named do not accept, 
the affairs of pupils may be ruined, the court of ſeſſion, to prevent 


that fatal event, lately made an act of ſederunt to encourage people 


to lock after the eſtates of pupils. By this act, factors may be named 
by the lords of ſeſſion in place of tutors, upon application of the friends 
of the pupil Theſe factors are upon the fame footing with thoſe 
on bankrupt eſtates, as to their diligence, and have certain powers for 
facilitating their buſineſs: they may confirm the effects of the deceaſed, 
as the lords factors, for the pupil's behoof. 


_. Tr1ts act does not concern minors, who may chuſe curators that 


ſhall accept, it being only intended to ſapply caſes of neceſſity, that 
the affairs of ſuch as cannot look. after them may not ſuffer damage 


in the mean time; in theſe caſes, the neareſt relations on the father's 
and mother's {ide muſt be cited, or conſent to the nomination, to 


prevent ſurpriſe or abreption, and that perſons unfit may not be au- 
thoriſed ; but, if it is duly certified that there are no friends within 


the Kingdom, the lords take other rational evidence of the fitneſs of 


the perſon recommended. This authority is conferred, on ſummary 
Petition to the court of ſeſſion. . . 


THE act likewiſe extends to the eſtates of perſons out of the king- 
dom, who have left no managers, and of others incapable. It is moſt 
uſeful, in cafe of a temporary incapacity, where 'tis a kind of diſgrace 
to put the perſon under tutors, on a cognition of madneſs or idiocy :; 
it is not properly a ſequeſtration ; for the diligence of creditors may 
peed againſt the eſtate, or the perſon's effects, notwithſtanding : the 

actor is only to take care of the party's affairs, and to make all law- 
ful defences for him, as if he had granted expreſs authority for that 


Pegs This expedient is conform to the proviſion in the civil law, 
y 


which the Roman prætor might grant curators to manage the e- 
ſtates of perſons deceaſed, till the right of ſucceſſion was cleared ;or 
where one was inſtituted heir under a condition {till pendent, or at 
the ſuit of the creditors, when the debtor gave way and became bank- 


rupt; they were called curatores bonorum *, becauſe they took care of 


the effects in the mean time. 


Sucn factors may be exonered at any time, upon paſſing their 
account; they get a ſalary for their pains, according to the value of 
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the ſubjeR, and their trouble in the management: They may ſet 
tacks during the minority, and for a year thercafter. F ts 


THERE are two 3 competent to minors, which fall natu- 
rally to be treated of here; 1ſt, Reſtitution, by ſuit before the court of 


' ſeſſion, againſt deeds done to their enorm or great leſion, in their mi- 


nority. 2dly, Their Privilege, that they cannot be diſpoſſeſſed of 
the eſtate of which their anceſtor died in the peaceable poſſeſſion. 


SEcT10N IV. The privilege of reſtitution of minors in integrum. 


MinoRs have the privilege to be reſtored againſt all deeds done 
by their tutors or curators, or by themſelves, with their conſent, to 
their enorm leſion : the privilege of reſtitution in integrum is compe- 
tent as much to thoſe that hat curators, as to thoſe who had none. 
But the privilege muſt be uſed within four years after majority, term- 
ed anni utiles, or quadriennium utile, by intenting reduction of ſuch 
deeds, upon the head of minority and leſion, in that time, otherwiſe 
it is forever excluded, and the deeds ſubſiſt. It is ordinary for mi- 


nors, when they arrive at — to make revocation of all deeds 


in general, executed by them, or their tutors and curators for them, to 


their hurt, during their minority, and to regiſter ſuch revocation: but 


a revocation of deeds, tho' ſpecial, will not do without a reduction, 
and a reduction without a revocation is ſufficient®* ; becauſe the deeds 


are not void, but only voidable, and ſubſiſt, unleſs reduced by ſen- 
' tence of the lords; and therefore, to fave the privilege, ſummons 


muſt be executed in order thereto; and this has been found ſufficient, 
even tho' the ſummons was ſuffered to fall, by not calling it in due 


time; but, if a new ſummons is not intented within ſeven years of the 


fallen one, the interruption preſcribes by the ſtatutes in that behalf >, 


Ovr kings, when they ſucceeded to the crown in their nonage, 


were in uſe, after majority, to make parliamentary revocations of all 


deeds done by them, while minors, to their leſion : one of the earli- 
eſt of theſe is founded upon the civil and canon laws*® ; which is an 
undeniable evidence, that theſe laws were regarded as a rule, even with 
reſpe& to our kings. 


Tux action duly intented, and called within the guadriennium, be- 
comes perpetual, i. e. laſts for 40 years. As to idiots, and others, who, 
3 incapacity, are under tutory, it would ſeem to be competent 
within four years after their death, or convaleſcence, whereby the tu- 
tory or curatory determines, It is neceſſary that action be raiſed; nor 


Is the alledgance of minority and leſion receivable ſimply by way of 
exception ; but if one is ſued on ſuch deed within the four years, he 


may uſe his privilege by way of defence, which will ſufficiently ſave 
the privilege, and repeat a reduction to ſatisfy the form, if inſiſted on. 


WHERE a deed is to the leſion of the minor, by interpoſition of 
tutors or curators, he may either claim redreſs from them by whofe 
fault it happened, or from the party ; but, in either caſe, he muſt uſe 
reduction within the time limited: if the tutor or curator charge him- 
ſelf with the money borrowed, in his aceounts, the minor cannot 
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refuſe payment of the bond, becauſe it thence appears that It was in 
rem ver ſum, or turned to his account; but otherwiſe, it may be ad- 
viſable rather to get free of a bond, than inſiſt in a laborious action 
againſt his tutors-or curators, | 


Ir is not every leſion that affords ground of reduction; it mult, firſt, 
be enorm or conſiderable, which is at the arbitrement of the court; 
for reſtitution, which is an extraordinary remedy, reducing a deed 
valid by the common rules, is not to be indulged in trifles, and as 
the civil law ſpeaks, De minimis non curat pretor b. 


2. IT muſt be a leſion that happens to the minor, by the facility of 
his youth, or imbecillity, or the impoſition of the other party ; and 
not where it is accidental, or falls out in the ordinary courſe of buſi- 
neſs; for, tho' he had been major, his caſe would have been the 
_— 7 where one buys cattle profitably, but which happen to die 

on . 


A LESION, which falls out thro' the minor's ignorance of the 
buſineſs or employment which he profeſſes, will not afford ground 
for reſtitution; as a lawier in point of law, a trading merchant, or ar- 
rificer, in matters that belong to their reſpective occupations !; becauſe, 
at that rate, they would riam allegare turpitudinem, diſgraceful- 
ly own ignorance of that which = profeſs to know: and it were 
to the infinite damage of minors, if ſuch allegations were receivable; 
for none would employ them, if that was the caſe. 


ResT1TUTtON is granted againſt the moſt ſolemn extrajudicial 
deeds, as againſt exorbitant proviſions in a contract of marriage *: for 
a minor, by his facility, may wrong himſelf in theſe, as much as in 
other matters; but no reſtitution is granted againſt the marriage itſelf, 
that being eſteemed a divine contract; nor is there any difference 
berwixt a minor arrived at the age of diſcretion, and a major, with 
reſpe& to marriage. 


Ne1THER does it alter the caſe, tho' the other party uſed no deceit, 
or truly believed the minor to be major; for he ought to have known 
the condition of him with whom he contracted 7; but, if the minor 
fraudulently induced the other to believe him to be major, and the 
other was really ignorant of his age, no reſtitution is granted *; be- 
cauſe the minor was guilty of deceit, by impoſing on the other ; and 
the rule in that and other caſes is, that Deceptis, non decipientibus, jura 
ſubventunt, the law gives relief to perſons deceived in deeds, and not 
to thoſe that are therein deceiving others ; but otherwiſe, the mi- 
nor's affirming in the deed that he was major, will not exclude him 
from being reſtored againſt it ®; for tis preſumed, he will conſent to 
_— ach clauſe, with the ſame facility that he ſubſcribes the 
deed itſelf. N 


IT has been adjudged, that a minor's affirming himſelf to be major, 
in borrowing money, and granting bond for the ſame, cannot be o- 
therwiſe proved than by his writing or oath i; but that may be doubt- 
ed, ſince the creditor's allegation reſolves into fraud: and it has been 
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above obſerved, that the recital of fuch circumſtance in the bond will 
not of itſelf be ſufficient ; it would ſeem therefore, that his perſuad- 
ing the lender that he was major, may be proved by the inſtrumen- 


tary witneſſes, or even by extraneous ones, as deccit may be proved. 


Nor only by the civil law, but likewiſe of old by our practice, 
minors were denied reſtitution againſt deeds, which = ratified on 
oath, or ſwore never to challenge on the head of minority. The re- 
ligion of an oath introduced this regulation, but it was moſt juſtly 

tered with us by ſtatute*; for, with the ſame eaſineſs that they eon- 
tract, they will ſwear never to retract; wherefore the deeds to which 
ſuch oath is adhibited are declared null, and the obtainers infamous. 


THERE is a difference ln deeds with reſpect to leſion, for, in bills 
or bonds of borrowed money, leſion is preſumed ; thus, reſtitution is 
granted, unleſs the defender prove the money was profitably employ- 
ed: but, in contracts of fale, the minor, in order to reſtitytion, muſt 
prove, that the price was not adequate; and in ſuch caſe the defender 
will not be exonered, by making up the deficiency of the price, un- 
leſs the minor fo reſtri& his claim; but muſt reſtore the thing, with 
the fruits, upon receiving back the price and its-intereſt ©, ſo far as 


be proves it turned to the minor's account, if paid to the minor him- 
z 


from the minor 


84. Is a mi- 
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ainſt pay- 
— of debt 
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if the diſ- 
charge is 
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tors. 


| 85. Whatif 
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but if there was no inequality in the price, and the purchaſer 
e that the ſame was profitably employed, the 
minor will. not be reſtored. Where a minor is purchaſer at an ex- 
orbitant price, on his being reſtored, he muſt, in like manner, re- 
turn the thing ſold, and its fruits, fo far as the ſeller ſhall prove he was 
profited thereby, on his receiving back the price, and the intereſt “. 


Ir the contract was made with the minor himſelf, and the price 
paid to him, the minor will be reſtored, in order to get back the 
thing, without returning the price, unleſs the purchaſer prove, that 
it was profitably employed for the minor's behoof, as juſt ſaid; but, 
if it was paid to the tutors or curators, it muſt be —— before 
the other party be bound to reſtore the thing, without any proof that 
the price was profitably employed e; becauſe payment of the price by 
a purchaſer is page” in diſcharge of the in incumbent on 
him ; whereas loan of money is purely voluntary, and therefore the 
creditor ought to ſee, that the money borrowed be duly applied for 
the minor's behoof, and which, in every caſe of loan, he mult prove, 
in order to recover it, tho' the money had been received by the curator. 


For the like reaſon, if a debt owing to the minor's predeceſſor, 
or to the minor himſelf, is paid to the minor, the debtor is not other- 
wiſe ſafe, by the 2 than upon proving, that the moncy was 
profitably employed *: but payment to the tutor or curator ſecures 
the debtor, upon getting a diſcharge ſigned by the tutor or minor, 
with the curator's conſent, or others commiſſioned by them ; even 
tho' they and their cautioners ſhall become bankrupt, and miſemploy 
the' money. 


' AND even tho' the debt is not contained in the curatorial inven- 


tarics, yet payment to the curator or tutor Is ſuſtained $; becauſe there 
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is only a liberty, by the ſtatute, given to the debtors to refuſe pay- 
ment, unleſs the debts are in thoſe inventaries; but it does not annul 
the payment, as before obſerved in the caſe of tutors. But payment 
to a tutor, after the pupillarity was expired, and therewith the office 
of tutory, will not be ſuſtained, tho' the tutor continued in the ad- 
miniſtration ; becauſe the debtor ought to have known the circum- 
ſtances of the perſon to whom he made the payment, and which he 
might eaſily have done, by enquiring into the age of the minor ; and 
however, the office being expired, the caution found did not extend 
to ſuch payment, and therefore the minor was not concerned with it *. 


HowEveR, the tutor, continuing the adminiſtration after the pu- 
pillarity is expired, is liable as pro-curator ; whereas a curator, after ex- 
piration of the curatory, continuing in the management, is only anſwer- 
able for his intromiſſions, as any other perſon ; but not for omiſſions 
as a pro-curator, as alreadyobſerved ; becauſe curatory, having a definite 
time of endurance by the law, cannot be prorogated by the tacit con- 
ſent of parties, as in the caſe of a tack or 2 and the party, now 
become major, may impute it to himſelf, that ſuffered his former cu- 
rator to intermeddle; but, if the curator had a factory, he will be 
liable for diligence on that head, as is above remarked v. 


As to payment of debts made by a minor, if they wete juſt, and 
ſuch to which he could be compelled by law, there is no leſion ; 
where equity ſupports the payment of debts, by ſtrict law not due, 
tis doubted if reſtitution is competent, as in the caſe of preſcribed 
accounts, or bonds null thro' want of the ſolemnities ©: but the mi- 
nor will be reſtored in the caſe of legacies, or even debts paid be- 
yond the extent of the inventaries, when he was no otherwiſe liable 
than as executor confirmed; for in theſe caſes there is a plain leſion. 


THERE is no uſe for reſtitution, where the minor is ſafe without 
it, as in deeds intrinſically null: thus, diſpoſitions of heritage by tu- 
tors, without decree of the lords, are null, as alſo deeds by minors 
having curators, without their conſent ; in ſuch caſes, the nullity may 
be pleaded at any time, without regard to the quadriennium utile. 


IN judicial acts, a minor will be reſtored againſt decrees before the 
lords in foro, where allegations in fact or law, ſufficient to have ab- 
ſolved the minor, were not pleaded ; becauſe that was the pure ne- 
gle& of his tutors or curators, or proceeded from his own inadver- 
tancy: but as to allegations Proponed and repelled, or points of law 
ſuſtained againſt the minor, he is in the ſame caſe as a major, and 
therefore in thoſe there is no place for reſtitution , that eng the act 
of the judge, and not of the minor. Where a minor is reſtored a- 
gainſt a decree in foro, the other party is intitled to plead all that 
concerns theſe points, againſt which the minor is reſtored, or has a 
neceſſary connection therewith ©; but the ſeparate articles in the ſame 
cauſe, decided perhaps in favour of the minor, remain fixed, not- 
withſtanding his reſtitution as to other points. | 


RESTITUT10N is refuſed, where the minor has ratified or homo- 
logated the deed after majority ; but homologation muſt be by ſuch 
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— , intereſt, after majority, of a ſum for which decree againſt him was 
majorityz Obtained, during minority, will not exclude the minor from reſtitu- 
how is fuch tion *, becauſe it was a neceſſary act; but voluntary owning the deed, 
— as implement, after — of a contract executed in minority, of 
9 even voluntary payment of intereſt; where no decree ſtood againſt 
the minor, will exclude reduction. One ſtanding cautioner in a 
bond, granted during his minority, may ſue the principal debtor, 
after majority, to relieve him, without excluding himſelf from the 
benefit of reſtitution againſt the creditor ; for the intent of ſuch ac- 
tion could only be to relieve himſelf, in caſe he ſhould be obliged to 
make payment , but not to ſubject him to the debt, if he could be 
exempted by the privilege of minority. | 
91. Minors. RELtEF is denied to minors in crimes, eſpecially as to fatisfying 
not reſtored the party's damage thereby aggtieved d, tho) their nonage may be 
ag e ſuſtain. ground to mitigate the puniſhment. In the fame manner, if a minor 
ed by their Is guilty of fraud in contracts, as deceitfully embezzeling or deſtroy- 
daes ing things committed to his charge, by depoſite or otherwiſe, he will 
: not be reſtored againſt the owner's claim of damage 4 him there- 
by. The rule both in crimes and contracts, in ſuch caſes, is, that 
Malitia ſupplet ætatem . 1 
92. How far I deeds from one minor to another, the minor, who lyes under 
ot. an Obligation to another minor to his leſion, will be reſtored, in the 
gainſt ano- fame manner as if the creditor was major. Thus, if a minor lend ff. d 
ther minor. money to another minor, who ſquanders it, the minor who is debtor 
will be reſtored *, | 
93. Minors THE favour of ſopiting pleas juſtly procures great regard to tranſ- 
not eaſily re. actions and decrees arbitral; and therefore, if the minor has in that 
— 4 — manner ended a doubtful claim, reſtitution will be refuſed, becauſe 
or decrees no certain leſion can be particularized ; but if, under colour of tran- 
itral. ſaction, the minor, tho with conſent of his curators, or the tutor for 
the pupil, has quitted, or ſubmitted a ſolid and clear right, and, by the 
decree arbitral, the minor is cut out of it, reſtitution is competent 8. 
94. Wherez RESTITUTION of minors muſt be ſo made, as to indemnify the o- 
minor 18 re- ther party, provided the minor is not thereby hurt“. Thus, if he is 
far is the o. Teſtored againſt the ſale of his lands, he muſt return the price, paid to 
ther party his curators with intereſt ; or to himſelf, fo far as is employed for his 


likewiſe. 
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mologined deed to which he could not be 


— Thus, payment of 
bye 


behoof, as I formerly obſerved ; and, if againſt a purchaſe of lands 
at too dear a rate, he muſt repoſſeſs the ſeller to the lands, with the 
fruits from the time of his entry, and count for his intromiſſions, 
ſo far as profitably applied; if againſt an aſſignation to an adjudica- 
tion or bond, all ſuperveening rights in the perſon of the afligney 
muſt be made over to the minor i. If great improvements are made 


upon. the ſubjects ſold by the minor, the expence muſt be refunded, 1» 


ſo far as they yield more profit; but, as to other expences for plea- 


ſure, the party may carry off the things, ſo far as ſhall not hurt the 
ſubje& *, ' e 2 5 
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By the civil law,reſtitutionis granted againſt ſingular ſucceſſors inthe 
ſubjects, who have action upon the warrandice againſt their authors: 
this is the caſe, whether they are onerous or gratuitous acquirers from 
thoſe who contracted with the minor, knew or were ignorant of the cir- 
cumſtances ; only if the purchaſer from the minor, or his curators who 
fold the ſubject, is ſolvent, action will be denied to the minor againſt 
the onerous * ſucceſſor, who bona fide purchaſed from the 
firſt contracter, becauſe the minor may be otherwiſe indemnified *. 


Bur, with us, action of reduction, upon minority and leſion, is 
not competent againſt an onerous bona fide purchaſer of rights conſti- 
tuted by infeftment from him who acquired from the minor ; unleſs 
the ſubje& was rendered litigious before the purchaſe b; or it appeared 
from the conveyance, that it was made by a minor, for then Wo r- 
chaſer at the ſecond hand muſt take his hazard; as in the caſe of one 

urchaſing a right bearing love and favour, or ſuch relation as ſub- 
ects the fame to a reduction on the ſtatute 1621, if the granter was 
inſolvent, he lyes open to the ſame objection that lay againſt his au- 
thor, who acquired the right from the inſolvent debtor; but other- 
wiſe the minor will not be reſtored, in a queſtion with an onerous ſin- 
gular ſucceſſor, to the purchaſer from ſuch minor ; becauſe the mi- 
nor's claim of reſtitution ariſes from the leſion in the contract com- 
mitted by the author, which, being perſonal, cannot affect his one- 
rous ſingular ſucceſſor in the rights conſtituted by infeftment, theſe 
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_ purchaſed on the faith of the records ©; but, in perſonal rights, 
the fi 


fingular ſucceſſor is in the fame caſe with his author, as to all ob- 
jections or defences proved otherwiſe than by the author's oath, 


THe privilege of reſtitution is likewiſe allowed to the minor's heir, 
according to the following rules: 1. If a minor ſucceed to a minor, 
the time of the reſtitution is regulated by his own minority, and the 
quadriennium utile thereafter, and not by his predeceflor's ; and a 
major ſucceeding to a minor has the whole quadriennium, as the de- 
ceaſt would have had after his majority. 2. If the 1 died 
major, but within the anni utiles, a major ſucceeding has only fo 
much as remained of the predeceſſor's quadriennium, for intenting 
reduction of deeds to the predeceflor's leſion; but if a minor ſucceeds, 
he has all the time of his own minority, and likewiſe what remained 
of the predeceſſor's anni utiles * ; but till fo, as the ſucceſſor ſhall at 
leaſt have year and day for uſing the privilege of reſtitution. 


IT may be pretended that a major, ſucceeding to a minor, has only 
year and day tor claiming reſtitution in the right of the predeceſſor, 
without regard to the quadriennium utile; becauſe ſuch is the caſe of a 
major ſucceeding to a minor in the legal reverſion of adjudications ex- 
pired in the minor's time*, but, by ſtatute, ſtill redeemable within his 
age of 25 years complete: but the caſe of 1 or adjudications 
was ſingular as to minors, and cannot be made a general rule; on the 
contrary, the lords of Seſſion have followed the above rules of the 
civil law, and not the analogy of the foreſaid ſtatute f. 


Tx cautioner for a minor has not the benefit of the minor's reſ- 
titution ; becauſe he is preſumed to interpoſe for the creditor's ſecurity 
A a a againſt 
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8 that hazard ; and, if the minor reduce the bond on the head 


eſion, he muſt be free of any relief to the cautioner who pays it ; 
for the cautioner could only have had relief ſo far as the money was 
applied to the minor's _— which would have excluded the reduc- 
e of a cautioner for minors not authoriſed 
by their curators, where the obligation is void as to the principals, 
but ſubſiſts againſt the cautioner; who has recourſe againſt them, 
if the ſubject was profitably employed, but not otherwiſe*. If 
the cautioner becomes — for the minor, not as ſuch, but under 
a different character; for example, in corroborating his predeceſſors 
bond, as heir to him, the minor being reſtored againſt the repreſen- 
tation, the benefit will accrue to the cautioner * ; becauſe the minor 
being freed. as heir, the bond of corroboration mult fall of conſe- 
quence, as to all bound therein. 


WHERE the privilege, competent to the minor, affects the ſubject 
or right, it accrues os Andes ucceſſors therein, lucrative or onerous : 
for inſtance, the prorogated legal, in adjudications, and deduction of 
the years of minority —— preſcriptions, where it is allowed, will 
be beneficial to thoſe who acquire the rights, by legal or conventional 
titles; but in other caſes the privilege is perſonal, ſo that, unleſs the 
minor uſes it in due time, it cannot go to others, or be communicat- 
ed to them; however, if the minor duly intent reduction, the ſingu- 
lar ſucceſſor may either proſecute it, or commence a new action, tho 
after expiration of the guadriennium; for the preſcription, being once 
interrupted, ſaves the privilege for 40 years after the laſt ſtep of the pro- 
cedure, and makes it available to all ſucceſſors in the right. 


Nox is this privilege communicable to others, tho' having a joint 
intereſt pro indiviſo: thus, a minor and major fell a thing in common 


between them, and the minor is reſtored againſt the bargain, this will 


not be profitable to the major, if the purchaſer is willing to hold itin 
common: but, ſince he cannot be compelled to hold the thing for 
the one half, which he purchaſed wholly, the major will be likewiſe 
bound to take back his ſhare, if the purchaſer inſiſt upon it . 


CREDITORS of the minor are not intitled to this privilege, which 
is perſonal to himſelf: if the deed is in defraud of them, as fallin 
under the act 1621, they may reduce it on that ſtatute ; but other- 
wile it is jus tertii to them, whether their debtor was minor or major, 


when he executed the deed ; however, they may object all nullities 
to it, as in other caſes; as if it was without conſent of curators, or 


labouring under other defects, than that of the minority and leſion of 
the granter. | 


IT is; no doubt, an omiſſion in tutors or curators to allow rights or 
debts belonging to the minor to be cut off by preſcription, and they 
are anſwerable to him for the damage; but, where preſcription is al- 
lowed to run, the minor is not reſtored againſt the debtor, or other 
perſon that has acquired the right by preſcription. The rule, as to 
preſcription with us, in the caſe of minors, is, that it runs againſt them, 
if not otherwiſe provided in the ſtatute : thus, in the long preſcripti- 
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on; the time of minority is excepted or diſcounted, and likewiſe in 
ſome ſhort preſcriptions, of which I ſhall treat more fully elſewhere; 


As to limited reverſions, the legal reverſion in adjudlcations 
runs againſt minors, but is prorogated by ſtatute, to their perfeR 
age of 25 years complete *. Temporary conventional reverſions, in 
wadſets granted by the predeceſſor, run againſt the heir during mino- 
rity, becauſe ſuch is the condition of the contract; and, where ſuch 
contracts are entered into with the minor himſelf, the reverſion like- 
wiſe will expire =_ him, being in the terms of the agreements: 


indeed, if he was leſed in the contract itſelf, he will be reſtored ; but, if f 
it ſubſiſt, the reverſion can only take place as it was granted: how- 


ever, as in the caſe of majors, penal irritancies cannot be effectual. 


LasTLy, reſtitution is denied to a minor, as to deeds executed by 
him, after he had obtained a diſpenfation with reſpect to his age; for, 
as the Roman emperors ſometimes diſpenſed with a minor's age, on 
account of his early capacity, and allowed him the management of 
his affairs, as if he was major ©; ſo our kings of old were in uſe to 
2 ſuch indulgences, tho' of late there hath not occutred any in- 

ances of that kind . It may ſeem to require an act of the legiſla- 
tive power to diſpenſe with the law in favour of any 8 perſon; 
but this only concerns the intereſt of minors themſelves, which may 
be diſpenſed with by the ſovereign, who is their ſupreme guardian, at 
the ſuit of themſelves and their friends, on ſpecial conſiderations ; it 
was not granted till their age of 18, 


THs general diſpenſations, formerly uſual in charters, from the 


crown, of ward fees, that the heirs of the vaſſals might enter there- 


to, notwithſtanding their minority, did not concern the adminiſtration 
of the ſubject, but only the title and poſſeſſion of the ſame, 


CoMMUNITIES or corporations, as borows, colleges, hoſpitals, 
&c. have not the ſame privilege of reſtitution, againſt the deeds done 
by their adminiſtrators, as minors have with reſpect to theſe by their 
tutors and curators; becauſe the privilege is not granted to them : nor 
indeed can it be adapted to their ſtate, for it is competent to minors on- 
ly, if uſed within four years after their majority ; but this cannot at all 
be applied to corporations, to whom, if the privilege was competent, 


it would be perpetual. 


Bur, as to royal borows, tho' the community is liable for the 
deeds of their magiſtrates, and has not the benefit of reſtitution ; yet, 
if the debt is contracted without a previous act of the town council, 
expreſſing the cauſes and uſes for which the money is borrowed, the 
magiſtrates who ſigned the bond, and their heirs, are bound to relieve 
the corporation, unleſs it is proved, that the money was employed for 
the utility of the burgh *. Relief is likewiſe granted to the burgh a- 
gainſt the magiſtrates, as above, even tho? an act of council regularly 
preceeded the loan, if it is afterwards found, that the cauſes therein 
expreſt were not juſt and real. 
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Ac riox, for behoof of the borow, is competent in theſe caſes, be- 
fore the lords of ſeſſion, at the inſtance of any burgeſs, who had born 
the office of provoſt, baillie, or dean of guild within it; but ſtill the 
bond is good to the creditor, whether an act of the council preceed- 
ed the loan, or not, and whether the money was profitably employed 
for the behoof of the town, or not. | P. ſtatute, 

THe privilege of reſtitution is, no doubt, competent to idiots and 
furious perſons, as to deeds of their tutors, and mult be limited to 
four years after their convaleſcence; or, in caſe of their death in that 
ſtate, to their heirs, within the ſame limited time after their death; but 
the proviſion in the foreſaid ſtatute, with reſpect to the legal reverſi- 
on of adjudications, that, notwithſtanding the term is expired, it ſhall 
be ſtill competent, any time within the minor's age of 25 years, can- 
not be extended to idiots or furious perſons, ſo as to prolong the le- 

during the party's idiocy, or other ſuch imperfection; becauſe the 
atute is a correctory law: nor is there the ſame reaſon ; for the time 
of minority is limited, whereas fatuous people may live long in that 
condition ; and it had been unreaſonable, that the rights of creditors 
ſhould be uncertain during a long courle of years. | 


SEC rio V. The privilege, Minor non tenetur placitare, ſuper 
hereditate paterna, 


Tux other privilege, of no ſmall conſequence to minors, is the old 
maxim, that Minor non tenetur placitare ſuper hæreditate paterna b, viz, stat. Will. I. 
that a minor ſucceeding to his father, or any of his progenitors, in © 39. 
lands in which they died infeft, and in the peaceable poſſeſſion, is not 
bound to diſpute the point of right during his minority, but is intitl- 
ed to continue in the poſſeſſion till his majority. This privilege was Jan. 18. 
originally an eſſonzie or defence, competent to a minor againſt ano- 16% S- 
ther carrying on à brieve of ſervice in lands, in the peaceable poſſeſ- 
ſion of which the minor's anceſtor died veſt and ſeiſed* ; and cogni- * Reg. maj. 
tion was taken of the truth of that allegation, and, if verdi& was given lib. 3. c. 28. 
in favour of the minor, ſuch ſervice ſtopt till his majority, otherwiſe 
it proceeded ; but now it is a good bar in any action againſt the minor, 
touching the heritage deſcending to him from his progenitors. 


THE heir is not bound placitare, i. e. to litigate or defend in a 
ſuit concerning the property of ſuch lands, during his minority : this 
is introduced to ſecure minors in their heritage, that they may not be 
at diſadvantage in defending, while they are in nonage, nor loſe the 
intermediate profits; becauſe, if one ſhould loſe the poſſeſſion, by de- 
cree of the proper court, the other that enters would be bona fide 


poſſeſſor in the mean time, and, as ſuch, enjoy the rents and profits, 
tho' the decree ſhould be afterwards reverſed. 


Ir a minor is turned out of poſſeſſion, by negleRing to found on 
the privilege, he may be repoſſeſſed, tho the other party, at whoſe 
ſuit the decree of removing proceeded, be likewiſe minor; becauſe * June . 
that other's predeceſſor died not in poſleſſion ; and thus his heir had e 
no title to the privilege. 
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Hereditas paterna, in this caſe, is underſtood, of eſtates that deſcend 
from the father or mother, or any of the predeceſſors, in the direct 
line; therefore the privilege does not extend to eſtates devolving upon 
the minor from collaterals, nor to eſtates conveyed to the minor him- 
ſelf; it does not alter the caſe that the ſubjects were conqueſt by the 
progenitor, for ſtill as to the heir it is heritage. 


THE maxim concerns heritage in the moſt proper ſenſe, and there- 
fore, it may be thought, that the predeceſſor muſt have been infeft b; 
or, if he was adjudger, muſt have charged the ſuperior to receive him, 
which is e alvalent, by ſtatute, to an infeftment *, But if the prede- 
ceſlor's aller was infeft, but not the anceſtor himſelf, and the heir 
is, on a general ſervice, infeft, by virtue of the precept in the diſpoſi- 
tion to the predeceſſor, who was in the poſſeſſion, tho not infeft, the 
privile e will take place l. The privilege will defend againſt reduc- 
tion of the predeceſſors author's right, in conſequence whereof, 
the minor's right, depending thereon, would fall; but, as to ma- 
jors deriving rights to other parts of the ſubjects, from the fame au- 
thor, the reduction will proceed ©; but, if one of more co-heirs is 
minor, an action for evicting the eſtate muſt ſtop, even as to the ma- 
jors, the intereſt of all being inſeparably connected f, 


THe heir muſt likewiſe be ſerveds, The words indeed of the old 
maxim import, that the heir allege, that he is Veſt and Seiſed in the 
tenement®: however, it cannot require infeftment in the perſon of 
the heir, where the deceaſed's title is good without infeftment, as in 
an adjudication, with a charge thereon againſt the ſuperior ; where- 
fore, it is only requiſite, that the heir make up a title to the right 
that was in the anceſtor ; conſequently a ſervice in the perſon of the 
heir is always neceſſary, but — is not. 


TH1s privilege will not hinder the widow from her terce i; be- 
cauſe that depends on the predeceſſor's right, and does not evict the 
fee of the heritage from the heir, but ſuppoſes that it devolves to 
him ; and, after the terce determines, the benefit of the rents and 
profits likewiſe accrues to him. 


IT is no good defence or bar againſt this privitege, that the an- 
celtor's author was not infeft, becauſe that were to enter into the diſ- 
pute concerning the validity of the right *: nor will it exclude this 
privilege, in a queſtion with third perſons, that the anceſtor made a diſ- 


poſition of the eſtate to another than his heir l; becauſe, ſince he was 


in poſſeſſion at his death, the heir continues that poſſeſſion ; and it is 


jus tertii to any other than the diſponee to found on the diſpoſition ; 


but ſtill the diſponee may proſecute his right flowing from the deccaſt, 
againſt which the privilege will not defend. 


THis privilege will not defend a ſuperior minor from receiving his 
vaſſal, whoſe lands were in the predeceſſor's hands, by virtue of a de- 
clarator of non-entry, becauſe he did not poſſeſs them as his fee and 
property ; nor againſt fulfilling of any deed granted by the anceſ- 
tor; for the inſiſting on ſuch is not calling in queſtion his right. 
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Ir will not bar inſiſting in improbation of the predeceſſor's titles, 
on the head of falſhood, 5 but a certiſication cannot 
be granted for not production of original rights, or a progreſs, if the 
minor produce his father's infeftment . Nor will it exclude action 
upon the father's obligement to denude of the lands *, as above hint- 


ed]; nor a reduction o non ſolutum canonem, by the father, or upon 


any other feudal delinquencies ©; nor ſuits in relation to marches or 
diviſion of lands ; but, if the purſuer was not recently in poſleſſion, 
or if the action contain a declarator of property, it will be ſtopt dur- 
ing the defender's minority“; it will not defend againſt reduction 
upon the head of death-bed, or any other lawful ground, of a deed 
granted to the minor himſelf *. | 


Tux caſe is not very clear, whether the privilege will defend a- 
gainſt reduction, on the head of fraud or force, uſed by the minor's 
predeceſſors. Old deciſions — 4 it in the caſe of fraud *, but later 

recedents ſeem to point the other way, and to allow of the defence. 
Thus, the lords ſuſtained it againſt a reduction on the act 1621, and 
likewiſe againſt a reduction ex capite inhibitionts; and all the purſuer 
is , in reductions, on the head of fraud or force, is to brin 


the proof to ly in retentis, that it may not periſh®. And as the 


maxim is general, ſo the nature of the thing ſhews, that the minor's 
right ought not to be brought under challenge on theſe grounds; 
for circumſtances may be omitted by the minor, which _ have 
taken off theſe allegations. But, if the minor's predeceſſor deſtroyed 
the purſuer's right, and fraudulently obtained from the common au- 
thor a right in his own favour, the privilege will not defend the minor 
againſt making it up, and the purſuer's attaining poſſeſſion thereon b. 


TH1s privilege cannot be pleaded againſt a reduction upon the head 
of minority — leſion, by the rule, that Privilegiatus contra privi- 
legiatum non utitur privilegio *; where the 7 80 was minor when 
he granted the right to the defender's predeceſſor, and was leſed in 
the ſale. The purſuer, in this caſc, is, In damno vitandb, contendin 

to be redreſſed againſt the damage ſuſtained by the fact of the defen- 
der's predeceſſor; and the defender, on the contrary, is, In lucro cap- 
tando, graſping at the intermediate profits, in which no privilege 
ought to gratify either major or minor *, 


IT will not only ſecure the poſſeſſion of lands in property, but like- 
wiſe in community. A liferenter's poſſeſſion flowing from the prede- 
ceſſor is ſufficient, but not the poſſeſſion of adjudgers, for they poſſeſs 
as fiars for their own intereſt. What kind of poſſeſſion of the pre- 
deceſſor will be reckoned peaceable, is at the diſcretion of the judges ; 
but it cannot be doubted, that ſeven years poſſeſſion, which gives the 
benefit of a poſſeſſory judgment, will be ſuſtained; and it would 
ſeem, that the father's 1 poſſeſſion, without any action in- 
tented againſt him before his death, is ſufficient, tho he had not 
been in poſſeſſion: for one year, for he died in the peaceable poſſeſſion. 


THE privilege will not be available to a major that liferents the 
ſubject, unleſs the minor is liable in warrandice !, and is duly ſiſted 
to defend the liferenter in the poſſeſſion, and pleads the privilege for 
that 
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that purpoſe; for then the minor, as in the common caſe, is ſaving 
himſelf rom the hazard of loſing the intermediate profits, which he 
would be liable to make good to the liferenter ; but it is not receiv- 
able, when pleaded only by the liferenter, even in the caſe of ſuch 
warrandice *. 


Sec Tion VI. Interdifions. 


_ CukaToORs were given, by the civil law, to prodigals, in the 
ſame manner as to madmen *; becauſe they reſemble each other in 
ſquandering away their effects; and, as to their capacity of acting, are 

ut on a level ©, A prodigal may be ſerved with a brieve of Furloſity 
by our law, and ſo put under the tutory of his next agnat, in the 
ſame manner as a perſon actually furious. The ſtile of ſuch brieve, 
is to enquire, concerning the perſon to be ſerved with it, Si fit incom- 
pos mentis, prodigus et furioſus, viz. quod neque tempus neque modum 
expenſarum habet, ſed bona et poſſeſſiones dilaceranda et dilapidanda pro- 

fundit; which laſt words are left out in the tile of the brieve of Idi- 
otry. This explanatory character werf agrees to the prodigal, 
who is, in the judgment of law, eſteemed furious, and the ſtile is 

borrowed from the civil law i. If this method is followed, the pro- 

digal's deeds, without conſent of his tutor, are as much void, as theſe 
of a pupil or real madman. As a furious perſon will be freed of ſuch 
tutory, on his convaleſcence and recovering ſound judgment, fo will 
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a prodigal, on his becoming provident, Cum ille ſanitatem, hic ſanos 


mores receperit, as the law ſpeaks* ; which behoved to be done by 
declarator before the lords of ſeſſion for that purpoſe. 234 


WHETHER any prodigal was ever ſerved with ſuch brieve, I know 


not; and, indeed, unleſs one had arrived to a molt exceſſive degree of 


prodigattys he could not be ſo uſed, as the foreſaid tenor of the 


rieve ſhews. The ordinary remedy with us, is an interdiction of 


ſuch perſon, likewiſe, after the example of the Romans. 


By an interdition a perſon is prohibited to contract debt, or do 
any deed without conſent of his interdictors, and the ſubjects are diſ- 
charged to enter into any ſuch contracts with him, whereby his eſtate 
may be affected, in prejudice of his heir. | 


INTERDIC TIONS are either judicial, or voluntary: judicial, when 
in an action at the inſtance of the prodigal's preſumptive heir, or other 
near relation, concluding, that he may be interdicted, he is laid 
under interdiction accordingly, by the lords of ſeſſion, upon a proof 
of his levity and prodigality *; or, even where that appears to the 
lords in any other action, where ſuch perſon is a party, they may 
interdi& him, of their own proper motion to certain of themſelves l, 
or to others, if they ſee cauſe. r interdictions are certainly of 
great force, and not eaſily looſed or ſet aſide, where there is a proof 
taken of the party's levity and prodigality ; and it can hardly be doubt- 
ed, but that all interdictions were originally of that kind, tho' they 
are ſeldom practiſed now, and had gone much out of ule at the time 
of the ſtatute 1 581, as appears from its recital. The reaſon that theſe 
are not generally uſed may have been, to prevent expoſing areas! $ 
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be requiſite to procure a judicial interdiction. 


VoLUNTARY interdictions may be termed Extrajudicial ; thereby 
one interdicts himſelf to certain friends, obliging himſelf to contract 
no debt, nor do any other deed without their conſent, whereby their 
land eſtate may be affected. This writing proceeds regularly upon 
the recital of one's levity and extravagancy ; but often it bears a 
more plauſible cauſe, ſuch as preſervation of the eſtate, perſons being 
aſhamed to acknowledge their own imperfections. But, tho” the re- 


_ cital do never fo ſtrongly import prodigality, yet ſuch interdictions 
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may, in a ſuit at the inſtance of the party himſelf, or his credi- 
tors, be eaſily ſet aſide, and reduced by the lords of ſeſſion, upon a 
proof that the narrative is falſe, and that the perſon interdicted is pro- 
vident *: the conſequence of which reduction is, that the party's 
deeds, tho without conſent of the interdictors, will be ſuſtained ; and, 
by the judgment of the court, he will be looſed from the interdiction 
entirely, 


Bu r, if ſuch interdiction was procuted, for ſecuring a third party's 
intereſt, as that of an heir of entail, or the like, the interdiction will 
not be eaſily got removed, fo far as concerns that intereſt, tho' the 
perſon is no prodigal. In this caſe an inhibition is frequently uſed, 
upon the bond of interdiction, inſtead of letters of publication, and 
which will be ſuſtained as equivalent *, 


AN ĩnterdiction regularly can have no effect againſt the lieges, un- 
leſs it be duly publiſhed ; and therefore letters . (as they 
are termed) are granted by the lords of ſeſſion, upon common bills, 
in courſe. Letters of publication, is a Writ in the king's name, raiſed 
at the inſtance of the interdictors, on the bond or ſentence of inter- 
dition. The perſon interdicted is thereby prohibited to contract 
debt, or do any deed, whereby his heritage may be affected, with- 
out conſent of the interdictors, and the ſubjects are diſcharged to en- 
ter into ſuch contract with him. 8 92 


THE letters muſt be executed at the market- croſs of the head- 
burgh of the ſhire, or ſtewartry where the interdicted perſon dwells ; 


and the letters, with the executions, muſt be regiſtred, not only in. 


the judges books there, but alſo in the books of the juriſdictions 
where the lands ly, or in the general regiſter at Edinburgh, within 
40 days of the publication : wherefore, if the perſon interdicted 
dwelt within a regality, before the late act aboliſhing them , the let- 
ters muſt have been publiſhed at the head-burgh of it, if there was a 
regiſter kept there, for interdictions and inhibitions ; but, otherwiſe, 
it was ſufficient, if this was done at the head-burgh of the ſhire 
within which the regality lay; as in the caſe of inhibitions, which are 
governed by the ſame rules as interdictions; with this exception only, 
that inhibitions muſt be ſerved againſt the party inhibited, whereas 
interdictions need not; ſo that the parallel betwixt inhibitions and 
interdictions, in the ſeveral ſtatutes touching them, concerns only 
the publication and regiſtration of the ſame. 
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Ix the interdiction is not duly publiſhed and regiſtred, it is null, 


and will have no effect. But, as above, it needs not be executed a- 
gainſt the perſon himſelf ; becauſe he either grants the bond of in- 


terdiction, or is laid under it by the judgment of the lords; where- 


fore he wants not to have it intimated to him; and the formalities of 
publiſhing and regiſtring the interdiction are only to put the ſubjects 
in mala fide, and upon their guard, not to contract with ſuch perſon. 


AN interdiction, duly publiſhed and regiſtred, is effectual to re- 
duce all unprofitable deeds granted by the perſon interdicted, without 
conſent of the interdictors, thereafter ; fo far as concerns affecting the 
lands lying within the juriſdictions where it was regiſtred, but no far- 
ther, if it is not recorded in the general ——— the pub- 
liſhing and regiſtring interdictions is only neceſſary as to ſtrangers, 
to put them in mala fide; but, as to the interdictors themſelves, the 
deeds granted to them, after the interdiction is duly ſigned and de- 
livered, are reducible on that head, tho the ſame was never publiſh- 
ed b, for they want not any certioration. But interdiction only ſecures 
lands or heritable rights of the perſon interdicted; for, altho' their 


ſtile reaches moveables, yet it has no effect as to them, becauſe that 
would mar commerce of the fame *, 


ON the contrary, the moveables of the perſon interdicted may 
not only be poinded, or the rents of his lands affected, for payment 
of debts contracted by him, without conſent of the interdiQors ; but 
likewiſe execution will proceed againſt his perſon ; and his liferent 
eſcheat, before the late ſtatute, did fall thro' diligence on ſuch bonds, 
the interdiction being only intended to ſecure the land eſtate, 


FurTHER, the heir ſerving in lands lying within ſhires, where 
the interdiction was not duly regiſtred,(unleſs recorded in the gene- 
ral hy papa or meddling with the heirſhip moveable of the inter- 
dicted perſon, will be liable upon the paſſive title of behaviour, or 
vitious intromitter, univerſally to his debts, tho' contracted without 
the interdictor's conſent *; but, otherwiſe, his ſerving heir in lands, 


ſecured to him by the interdiction, will not ſubje& him to ſuch debts 
contracted in prejudice thereof. 


RE DVC TION may be inſiſted in, either at the inſtance of the in- 
terdictors, or the heir, for ſetting afide ſuch deeds as are granted 
without conſent of the interdictors; ſo far as the ſame are, or may 
be uſed to affect the heir or the heritable eſtate ; it likewiſe may pro- 
ceed at the inſtance of adjudgers of the eſtate . 


Nor only the debtor's perſon and moveables are liable in all caſes, 
notwithſtanding of interdictions; but likewiſe deeds, which are not 
to his leſion, will be ſuſtained, to all intents, tho' without conſent 
of the interdictors: for prodigals are only compared to madmen, 
when they act as ſuch ; but the party concerned muſt prove, that the 


money was profitably employed, or in rem yerſum to the perſon in- 
terdicted, as in the caſe of minors. 
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Wir reſpe& to the conſent, curators and interdictors reſemble 
each other: but interdictors are not liable to account for omiſſions, 
or mal-adminiſtration, thro' unskilfulneſs, as curators are ; but cer- 
tainly they are liable for fraud in adhibiting their conſent *, mala 


fide, contrary to the deſign of their truſt; however, as above, they 


cannot conſent to deeds in their own favour, and fo be auctores in 
rem ſuam , more than curators can; but may to gratuitous deeds in 
favour of others ©, which thereby will not be ſubje& to reduction, as 
in the caſe of minors ; for a perſon interdicted may, with conſent of 
his interdictors, do all deeds that he might have done by himſelf be- 
fore the interdiction; if the interdictors without cauſe refuſe their 
conſent, the court of ſeſſion will ſupply it, by interpoſing their au- 
thority to the deed !. 


No interdi&ion ought to laſt longer than the prodigality which oc- 
calioned it: however, judicial interdictions muſt be removed by a ſen- 
tence of the lords of (cſſion, upon proof of the perſon's reformation, 
or that he is become a provident man; and voluntary interdictions may 
be reduced at the ſuit of the party himſelf, or his creditors, to ſup- 
port their debts, as before obſerved, if the perſon is not truly a pro- 
digal ; or they may be diſcharged by the interdictors; and interdicti- 
ons fall likewiſe by defect of the guorum of interdictors . 


SecTion VII. Inhibitions. 


InniBtTIONS are a kind of partial interdiction, for ſecuring to 
creditors their debtors heritage, and, in the ſeveral ſtatutes before 
quoted, they are always put together; and the ſolemnities of publica- 
tion and regiſtration being the ſame, they cannot more fitly be treat- 
ed of anywhere elſe ; more eſpecially, ſince it appears, by what is 
above ſaid, that inhibition, uſed upon a bond of interdiction, ſtands 
in place of an interdiction duly publiſhed: fo that an inhibition is a 
kind of partial interdiction, for ſecuring creditors againſt alienation 
of heritage to their prejudice ; as an interdiction is a general inhibiti- 


on agaiaſt the facile perſon, for ſecuring the eſtate to the heir. In- 
hibition is“ a command, by a Writ, or letters in the king's name, raiſ- 


* ed by a creditor upon his ground of debt, diſcharging all contracts 
« with the debtor, whereby fis lands or heritage may be alienated, or 
affected, in prejudice of the creditor's debt, which letters muſt be 
duly executed and regiſtred. 


AN inhibition may proceed upon any obligations granted by the 
debtor himſelf; or upon a depending action againſt one, for per- 
formance of a deed, or payment of à debt due by him or his pre- 
deceſſor: this laſt only takes effect, in caſe decree is recovered upon 
the ſuit ; and if the party who uſed it had only a licence to purſue, 
and dies before confirmation, the inhibition on the dependence 
regularly falls with the proceeding e. 


INH1B1TIONS paſs upon bills, in common courſe, without the 
conſideration of the lords ; but, when the caſe is repreſented, they 
frequently ſtop them; and tho' they paſs in ſuch caſes unobſerved, 
yet they are not effectual, unleſs well a A general rule ma 
be laid down, as to this point, That no inhibition ought to be il. 
lowed, upon deeds or obligations, which the party may lawfully 

evacuate, 
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evacuate, by poſterior debts or deeds, as much after inhibition, as 
before; and therefore heirs of proviſion, tho* even in a contract of 
— whether with reſpect to a particular ſubject, or conqueſt in 
general, ought not to be ſuffered to inhibit the contracter *; becauſe 
the father, tho' not inhibited, can do no gratuitous deed in defraud 
of their proviſions ; and an inhibition will not hinder him from the 


exerciſe of his property, in granting onerous deeds, wheteby theſe 
proviſions may be burthened or evacuated. 5 


By the foreſaid rule it ſeems plain, that inhibitiohs ought to be 
granted upon conditional obligations; becauſe the debtor has it not 
in his power to evacuate them, even before the condition exiſts; and 
therefore it is reaſonable to allow this diligence, that he may not 
diſappoint them; and in all caſes of inhibition, upon depending acti- 
ons, it is on the condition that decree ſhall be recovered; and, if 
the claim is tranſacted without decree, the inhibition is void ® ; but, 
if it is a gratuitous bond, only payable at the granter's death, on 
condition that he die without heirs of his body, an inhibition there- 
on will have no effect, and ought not to be paſſed ©; for tho' tis ir- 
revocable, yet it cannot be conſidered as a debt in the granter's life 
and it were to encourage ingratitude, to allow inhibition upon ſuch 
donations, whereby the granter's credit might be ruined. 


INI BITIONs muſt be executed perſonally againſt the debtor, or at 
his dwelling-houſe, and likewiſe againſt the ſubjects, at the market-croſs 
of the juriſdiction within which he dwells, and regiſtred in the par- 
ticular court-books, or in the general regiſter, within 40 days of the 
publication; as is before faid of interdictions, conform to the ſta- 
tutes and deciſions above cited. If any of the ſolemnities, eſſential 
to executions and publications, are omitted, or if they are not duly 
regiſtred, the inhibitions will be void; nor can the executions, after 
regiſtration, be ſupplied or amended 9; and, leſt the executions ſhould 
be afterwards changed, they muſt be marked by the clerk as regiſtred; 
but the not ſo marking them is no nullity ©, the act only bearing, that 
they ſhall be null unleſs duly regiſtred; and, if the inhibition is not 
found recorded, the ſame is void, even tho' the regiſter-book, for the 


year wherein it was marked on the back to have been recorded, was 
wanting !. 


Bur neither inhibitions nor interdictions need be publiſhed at the 
market-croſles of the juriſdictions within which the party's lands ly; 
for regiſtration in the general regiſter, if the inhibition is duly executed 
againſt the party, and at the market-crofs of the juriſdiftion where 
he dwells ; or, if he is out of the kingdom, at the market-crofs of 
Edinburgh, pier and ſhore of Leith, againſt the lieges, will be ſuffi- 
cient, with reſpect to his lands lying any where in Scotland; or re- 

iſtration in the particular regiſter of the juriſdiction where his lands 
y, tho' not publiſhed there, will be ſuſtained ?; for, if publication at 
the market-croſfles of the ſhires where the lands ly were required, 
no inhibition could be depended on, as to ſubſequent . 
without publiſhing it at all the market- croſſes in Scotland; and the ſta- 
tutes, above referred to, require no other publication, than at the mar- 
ket-croſs of the head-burgh of the juriſdiction where the party reſides, 
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Tus ſtile of inhibitions concerns not only Heritage, but even 
Moveables, but that is never regarded, more than in interdictions; 
however, it affects and ſecures all heritable rights, whether * 
to the debtor at the time, or thereafter acquired by him, that they 
ſhall not be alienated or affected by paſterior deeds; provided they ly 
within the ſhire, or other juriſdiction where the ſame was regiſtred *; 
unleſs regiſtred in the general regiſter, which reaches over all Scot- 
land: it ſtrikes not againſt alienation of heritable rights, whereupon 
no infeftment had followed *, for ſuch cannot be faid to ly in any 


county; but it will take effect againſt rights equivalent to theſe con- 


ſtituted by infeftment; as liferents by the courteſy and the terce, and 
reſerved rights in infeftments granted to others, or backbonds in re- 
lation to ſuch infeftments. | | 


 InH1B1TIONS are only effectual againſt poſterior voluntary debts 
and deeds, after the publication ; for, it the perſon inhibited was under 
a prior ſpecial covenant, with reſpe& to the conveying of lands, or 
granting an infeftment of annualrent ; or even under a general — 
tion to infeft the creditor in lands, his implementing it, after the inhibi- 
tion, will be ſuſtained ©: as likewiſe, legal diligences for a prior debt, 
led after the inhibition, are not thereby prejudiced ; it does not alter 
the caſe, whether the deeds, poſterior to the inhibition, were gratui- 
tous or onerous, or whether the debtor thereby became inſolvent or 
not; but prior debts, tho aſcertained after the inhibition, by decree, 
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proceeding on the debtor's oath, or his being held as confeſt, are not 


cut off by the inhibition ©; but this muſt, I apprehend, be thus qua- 
lified, v:2. that the debtor was at the time ſolvent, for otherwiſe his 
oath, and much leſs his being holden as confeſt, cannat operate in 
prejudice of his creditors, even in a 1 upon the act 1621. Thus, 
an inhibition differs from an interdition, which, as above, only cuts 
off poſterior deeds, to the leſion of the parties ſubje& thereto, or where 
the conſideration was not profitably employed. This circumſtance is 
not regarded as to deeds in contravention of an inhibition; for the 
creditor is not concerned, whether the deeds are onerous or not, and 
how the money is beſtowed ; they tend to the prejudice of his debt 
and W and therefore muſt be ſet aſide; whereas, interdictions 


ſerve only for ſecuring the eſtate againſt improvident acts, flowing 
from levity or prodigality. 


Tus creditor inhibiter may reduce all deeds done to the prejudice 
of his debt, tho' ſuch deeds be perfected b 
ſimple inhibition and ground thereof; but being only a prohibitory 
diligence, and the debt perſonal, a decree of reduction will give him 
no acceſs to the poſſeſſion of the lands, whereof he reduces the de- 
fender's rights; but he muſt adjudge in common form, in order there- 


on to attain the poſſeſſion, by a decree of mails and duties, or for the 
rents and profits of the lands adjudged. 


INHIBITION is merely perſonal, as to the debtor inhibited ; and 
therefore it cannot affe& the deeds granted by his heir, tho' it will 
paſs to the repreſentatives of the creditor. It is likewiſe ineffectual as 
to lands, within any other juriſdiction than where it was regiſtred, 
(unleſs it is recorded in the general regiſter) even tho' falling to the 
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debtorthereafter ; and for this reaſon it cannot ſtrike againſt alienation 
of heritable rights not compleated by infeftment, or equivalent thete- 
to, for theſe being only perſonal cannot be laid to ly in any ſhire*. 
The inhibition is valid, and perfect, immediately on its being lawfully 
executed and publiſhed ; but Reſokoitur ſub conditione, i. e. Fe falls on 
condition it benot regiſtred in due time: if once it is regiſtred, the pub- 


| liſhing it thereafter in another juriſdiction, and regiſtring it within 40 
days thereof (unleſs it is done within 40 days of the publication at the 


market-croſs where the party reſides) will not ſecure lands there pur- 
chaſed; but it muſt be executed a- new againſt the debtor, and publiſh» 
ed at the market-croſs of his reſidence ikewiſe, in order to have that 


effect; and both executions mult be duly regiſtred, as if the former had 
not proceeded b. 


INHIBITION is ＋ pen by payment of the ſums in the bond, 
but an adjudication on the grounds of the inhibition will ſubject a 
purchaſer of the lands to accumulations ; and, if it is expired before 
the purchaſer offers payment of the debt, his offer thereafter to purge 
the inhibition by payment will be repelled, and the inhibiter, by his 
expired adjudication, will carry the irredeemable right of the lands 
from the purchaſer. F 9 it had been found, that a purchaſ- 
er of lands, after inhibition uſed at a creditor's inſtance againſt the 
ſeller, might purge the inhibition, by payment of the principal ſum 
and intereſt; and that an adjudication upon the debt could neither 
give to the inhibiter the benefit of an expired legal, or accumulations, 


againſt a purchaſer ; but the lords of ſeſſion have ſince decided the 


contrary, after mature deliberation*: which laſt they have followed 
as a rule; for this good reaſon, viz. that the inhibition ſecures the 
debt and diligence thereon, in the ſame manner as if the right in pre- 
judice thereof had not been granted. 


Ir other creditors, upon debts prior to the inhibition, adjudge the 
eſtate, and the inhibiter does not adjudge within year and day of them, 
the benefit of his inhibition is loſt; becauſe the inhibition does not 
ſtrike againſt prior debts, and diligences thereon: and therefore, if 
creditors, in debts contracted after the inhibition, have adjudged with- 
in year and day of an adjudication on a prior debt, made the firſt ct- 
fectual one, they will come in pari paſſu with it ; nor can the inhibiter, 
who is without year and day, recur upon them for what they draw ; 
becauſe it is not they that prejudice him, but the adjudger on the debt 


prior to the inhibition, who would carry off the whole eſtate from 


him, tho' the creditors in the poſterior debts were not in the field. 


INH1B1TION preſcribes not from its date, but only from the date 


of the right granted in contravention thereof; for till then no action 


was competent thereon 5; nor will poſſeſſing or purſuing on the ground 
of the inhibition, or upon the adjudication led thereon, perpetuate the 
inhibition, or ſave it from ens ; becauſe ſuch acts cannot be 
aſcribed to the inhibition, nor are they a proſecution of that dili- 
gence® : it is not prejudiced by the recognition ariſing from deeds of 
alienation poſterior thereto; which was the caſe before the ſtatute to 
the contrary i. This obſervation may be of uſe as to bygones, but, 
ſince the late Britiſh ſtatute g, there is no place now for recognition 
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by ſuch alienations, ward-tenure and its conſequences being aboliſh. 


ed; and till the ſtatute 1686 is the rule as to other recognitions 
than ſuch as were peculiar to ward-holding, 


NorwirnsrAN DING that an inhibition may ſeem to preſcribe 
from the date of the deed in contravention thereof, as above, becauſe 
action was then competent to reduce the ſame upon the inhibition; 


yet that muſt be ſo underſtood, that the action commences only to 


reſcribe from ſuch time as the deed became publick, by poſſeſſion, 
infeftment or adjudication thereon ; ſo as the inhibiter could know 
that ſuch deed was granted; for till then he was ſtill nan wvalens 
agere in the judgment of law, being preſumed ignorant, that his di- 
ligence was contraveencd. 


Or old, a debtor having a right to wadſet or annualrent, tho' under 
inhibition at the inſtance of his creditor, might have accepted payment, 
and granted renunciation to the reverſer, or debtor in.the annualrent ; 
becauſe ſuch payment, bona fide made, was ſufficient to ſecure againſt 
a ſecond payment *; but, by act of ſederunt®, this is remedied ; for 
thereby © the inhibiter intimating, under form of inſtrument, his 
inhibition duly regiſtred, to the reverſer, the lords of ſeſſion declare 
« they will not ſuſtain renunciations, or grants of redemption thereaf- 
ter, tho' upon true payment; and, in caſe of declarator of redemp- 

alt e called for his intereſt. 


IF an inhibiter reduces the grounds of debt whereon an adjudica- 
tion had proceeded, the creditor is intitled to an aſſignment from him 
to his debt, and diligence, in order to operate his payment; and in- 
deed his own adjudication ſtill ſubſiſts in queſtions with the debtor, 
and all his creditors, except the inhibiter, in prejudice of whom his 
debt was contracted; and, by the fame rule, if the debtor, after the 
inhibition, has alienated parcels of his eſtate to different perſons, and 
the inhibiter reduces the right granted to one of them, he would ſeem 
obliged to make over to the defender his debt and diligence; in order 
to operate a proportional relief againſt the other purchaſers whoſe 
rights fall under the inhibition ::. 


Wn'e the inhibiter competes only with a voluntary right granted 
thereafter, the defender, for certain, muſt either purge the inhibit- 
er's debt, or cede the right and poſſeſſion ; but where adjudgers on 
debts prior to the inhibition are in the field, together with poſterior vo- 
luntary rights, then the caſe may be doubtful. The rule always follow- 
ed is, 'T hat as the inhibiter cannot be prejudiced by poſterior rights or 
debts, ſo he cannot be profited by them. Therefore, put the caſe that 


one adjudges on adebt, which would exhauſt the ſubjeR, prior to the 


inhibition, if the inhibiter does not * within year and day, he 
will draw nothing, notwithſtanding voluntary infeftments had been 


this caſe the prior infeftment would draw the whole from the adjudger, 
and the inhibiter could not recur upon the infeftment; becauſe it does 
not prejudice him, and he cannot be benefited by it; for, in a queſtion 
with the adjuger on a debt prior to the inhibition, in the caſe ſuppoſ- 
ed, the inhibicer could draw nothing; and therefore it is jus tertii to 
him, that the infeftment is preferred to the adjudger. 5 

AND 


granted poſterior to the inhibition, and prior to the adjudication : in 
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AND, by the ſame rule, if an infeftment of annualrent is granted, 
ſubſequent to an inhibition, the inhibiter adjudges thereafter within 
year and day of other adjudgers on debts prior to the inhibition, the 
inhibiter will draw his proportion of the ſubject with the 9 — 
free of the poſterior annualrent; and the infeftment of annualrent 
cannot draw full payment from the co- adjudgers to whom it is pri- 
or, but muſt loſe the proportion that would have fallen on the inhi- 
biter; and, if it were otherwiſe, the inhibition would prejudice the 
ſimple adjudgers, againſt whom it ſtrikes not; for, if there was no in- 
hibition, the annualrent would proportionally burthen all the adjudg- 


each, and that an infeftment of annualrent was granted prior to the 
ſame for 300 /; that one of the adjudgers had inhibited the debtor be- 
fore granting the infeftment, and that the whole ſubject is only worth 
oo . the inhibiting adjudger will draw his whole debt; for that is 
| his proportion of the lubjess, when ranked with the other two adjudg- 
ers, without reſpect to the annualrenter, and the annualrenter muſt 
loſe 100 J. for which he cannot recur againſt the other two adjudg- 


not by them he loſes the 1001. but by the inhibition; and he cannot be 
profited by them; ſo that the inhibiter will draw his whole 200 /. the 
annualrenter only 2001, of his debt, and the two ſingle adjudgers 
only 100 J. each: this hath been frequently decided he the ſame 
uniform manner, and the above rule always obſerved b. 


Ir different parts of an eſtate are alienated after an inhibition, tho 
at ſeveral times, they are all conſidered as of the ſame date, and the 
inhibiter will draw proportionally from each, while the price is in ne- 
dio, in a ſcheme of diviſion, purſuant to a decree of ranking and ſale 
of a bankrupt eſtate ; for each of them is alike preferable for his own 
ſhare,” in a queſtion among themſelves ; and, by the ſame rule, if 
one of ſuch purchaſers is diſtreſſed for the whole debt, he will be in- 
titled to a proportional relief againſt the other purchaſers. 


Bor if different infeftments of annualrent are granted upon the 
ſame ſubject, after the inhibition, it will prejudice the laſt only; for 
the inhibition cannot vary or influence the preference of the infeft- 
ments of annualrent amongſt themſelves ; and therefore the inhibiter 
will be preferred in the firſt place, and the annualrenters thereafter 
in due courſe, according to the date of the regiſtration of their reſpec- 
tive ſeiſins, whereby the deficiency of the fund will wholly fall upon 
the later infeftments. This was ſolemnly decided, after a hearing in 
preſence, and great deliberation ©: and, by the ſame rule, if perſonal 
debts are contracted at ſeveral times, after an inhibition, whereupon 
Ons are thereafter led; ſome within year and day of the firſt 
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Ixnnu1B1T1ow of tithes is quite different, being only an interpella- 
tion to the heritor not to meddle with his tithes, but leave them * 
0 


ers . Thus, put the caſe that three adjudications are led for 200 I. 


ers, tho' his infeftment was prior to their adjudications; becauſe it is 
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the titular to be drawn, which I ſhall diſcourſe of in its proper 


. place a | 


1. Perſons 
within 21 
years of age 


are called in- 


fants; and, 
in computing 
minority, no 
fractions of a 
day. 


2. An infant | 


cannot alien 
his iands; but 
liable for fur - 
niſhings to- 
wards his 
maintenance 
and educari- 
on ; bound to 
all the condi- 
tions annex- 
ed to the deed 
whereof he 
takes the be- 
neſit. 


3. An infant 
may pur- 

chaſe, but at 
full age may 


vVave the pur- 


— at plea- 


4. udi- 
Lit s of 
an infant ei- 
ther void or 
voidable on- 
ly; acts in a 
court of re · 
card regular- 
ly bind him, 


and can on- 


only void- 


.* Obſervations upon the law of England in relation to the premiſes. 
IN the law of perſons, during the whole courſe of their 
minority, are called Infants, and their full age is at 21 years, as with 
us; but they. make no account of fractions of a day, in reſpect that 
odd hours are not regarded in a legal computation *: whereas, by 


our law, minority is accounted de momento in momentum, ſo that hours 


are computed. | 

AN infant cannot alienate any lands, 2 or chattels, but, if he 

has employed the price profitably, he is bound to reſtore the ſame, on 
etting back his land or goods*. Any deed or other writing granted 

by an infant ſhall not bind him, except for his neceſſaries, as meat, 


drink, apparel, inſtruction, for all which he may bind himſelf ; but 


an obligation with a penalty for any of theſe ſhall not be effectual: 
things of neceſlity ſhall likewiſe bind him, as preſentation to a benc- 
fice, for otherwiſe the lapſe ſhould incur againſt him: alſo, if an in- 
fant is executor, his acquittance, upon payment of any debt due to the 
teſtator, ſhall be good; and generally whatſoever an infant is bound 


to do by law, the ſame ſhall bind him, tho he do it without ſuit of 


law ©; and an infant ſhall be bound by all conditions, clogs and pe- 
nalties annexed to the eſtate, whether he comes to it by grant or de- 
ſcent ; and likewiſe by conditions in fact, being ſuch as he can per- 
form in law or equity, whereof he takes the benefit; as in the caſe of 
a lottery ticket given by a lady to her foot-boy, an infant ; on con- 
dition that if it came up a prize of 200 J. or more, the one half ſhall 
go to her daughter, and, there coming up 1000 /. prize, the daughter 
was held well intitled to the moiety “. 


Bur an infant or minor hath capacity, without conſent of an 
other, to purchaſe; for it is intended for his benefit, and at his full 
age he may either agree thereunto, and perfect it ; or, without any 
cauſe to be alledged, wave or diſagree to the purchaſe, and fo may 
his heirs, if he agreed not thereunto at his full age“. | 


Fox an infant's better ſecurity, the law has made ſome of his con- 
tracts abſolutely void, vi. all fuch wherein there is no apparent bene- 
fir to the infant; others voidable only, viz. ſuch as the infant may 
receive benefit from, and were entered into with more ſolemnity; theſe 
the law allows him, when he comes of age, either to ratify and affirm, 
or to break thorough, and avoid, as in the foregoing caſe of a pur- 
chaſe made by him; but acts done by an infant, in a court of record, 


regularly bind him and his repreſentatives; as if he levies a fine, or ſuf- 
fers a recovery, unleſs he reverſe the ſame by writ of error, during his 


Infancy and if he acknowledge a recognizance or ſtatute, it is only 
voidable by an audita querela, during his minority t. 


IT is a general rule, that infancy is a perſonal privilege, of which 


tatives pfivies in blood; and therefore, tho! the contract be voidable 
; by 
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by the infant, yet it ſhall bind the perſon of full age who contracts 
with him, and, were it otherwiſe, the privilege might, in many caſes, 
turn greatly to his detriment :. 


Tuis is the rule, in acts only voidable, as a feoffment, &c. that 
none but the infant himſelf, and his repreſentatives, can take the ad- 
vantage of the infancy ; but, if the deed is abſolutely void ab initio, 


as a ſurrender, grant, or relcaſe by an infant, it is void as to all men, 
and of which all perſons may take advantage *. 


PRIVI ES in eſtate cannot avoid a conveyance made by an infant; 
as if there be two joint tenants within age, and one of them makes 
a feoffment in fee of his moiety, and dies, the ſurvivor cannot enter; 
for, by the feoffment, the jointure was ſevered, fo long as the feoff- 
ment continued in force, and therefore the heir of the feoffor may 
enter into that moicty ; nor can privies in law avoid a conveyance 
made by an infant, as the lord of the manour cannot avoid a feoff- 


ment made by an infant, who dies without heirs, in order to gain the 
eſtate by eſcheat . 


As to acts or deeds by an infant, voidable only, when he comes at 
age, any tacit conſent will operate a confirmation of the ſame, as his 
continuing poſleſſion of «wy 6d urchaſed, or in the occupation of 
lands whereof he had taken the leaſe, or if he receives intereſt, af- 
ter he comes of full age, under an agreement made in his infancy “. 
Theſe acts, inferring the tacit conſent of the minor after he comes 
of age, will no doubt, by our law, bind him, in relation to deeds 
done in his minority, (we call it homologation) and exclude him 
from reduction, on the head of minority and leſion. 


Ir an infant, feme covert, or other perſon diſabled in law to con- 
tract, or to bind themſelves in bonds, enter together with a ſtranger, 
who is under none of thoſe diſabilities, into an obligation, it ſhall 
bind the ſtranger for the whole, tho” it is void as to the infant, or 
ſuch other perſon under a diſability *. | 


By our law, a minor, viz. a male paſt 14 years of age, or a female 
after 12, may validly either ſell or purchaſe lands by themſelves, if 
they have no curators, or, if they have, with their conſent ; and can- 
nat be reſtored againſt the ſame, at their full age, unleſs they allege 
and prove, that Yo contract was to their enorm leſion. 


A MAN hath divers ages to ſeveral purpoſes; at 14 he may con- 
ſent to marriage, or chuſe a guardian, for then he is at years of diſ- 
cretion. A woman may marry at 12, but is not at years of diſcre- 
tion till 14, and then may chuſe her guardian; at this age, and re- 
gularly not till then, men or women are liable to puniſhment for 
crimes committed by them; but neither of them can alienate their 
lands till they are at 21 years . In this there is a ſmall variation in 
our law: for as a woman at 12 is capable to marry, ſo ſhe may then 
chuſe her curators ; but whether a minor can be ſubjected to the ordi- 
nary puniſhment for crimes committed during pupillarity, is not ſettled 
in our law: it depends upon the circumſtances of the fact, whether they 
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are ſuch as may convince à jury, that the boy or girl has committed 


the fact, wherewith they are charged, maliciouſly; or thro the imbe- 


10. Of old, in 
ward fees, the 
lord had the 
wardſhip of 


the perſon of 
the — un- 
leſs he ſuc- 
ceeded as 
heir to his. 
mother, in 
which caſe 
the child was 
in the cuſtody 
of the father. 


11. In ſoccage, 
or burgage 
lands, the 
guardianſhip 
of an infant 
heir, till he is 
14 years of 
age, belongs 
to his relation 
that cannot 
ſucceed. 


12. Such guar- 
dian account- 
able to the 
infant, when 
he comes of 
14 years of 
age. 


13. The next 
friend, under 
no diſability, 
ſhall be guar- 
dian. 

14. The guar- 
dian ſhall nor 
forfeit his in- 
rereſt by out- 
lawry, or at- 
tainder of 
treaſon, or 
felony ; the 
infant himſelf 
preſents to a 
church; the 
mother, tho? 


taking a huſ- 
band, re- ITY 


mains guar- 
dian. 


cillity 


of their age, while they are pupils, in order to bring in a ver- 
dict againſt them, or in their favour. | | 


In the conſtitution of Guardians, the law of England made a great 
difference as to the lands belonging to the infant, of old, before 
the abolition of tenurcs by knight-ſervice: if the heir of lands fo 
holden was minor at the time of his ſucceſſion, the lord had not 
only the wardſhip of the lands, but likewiſe of the perſon of the in- 
fant ; unleſs he essedes as heir to his mother, or any relations, by 
her, living his father; for then the father had the cuſtody of his own 
child *©. This obtained likewiſe with us in ancient times, but had 

one into diſuſe long before the taking away of ward-holdings, ſo 
Feat the tutory or wardſhip of the perſon of an heir, in a ward-fee, 
was the ſame as in other caſes. 


Bur, on the other hand, if a tenant of lands, holden in ſoccage or 
burgage, die, leaving an heir within the age of 14 years, the next 
friend of ſuch an heir, to whom the inheritance cannot deſcend, ſhall 
have the wardſhip or guardianſhip of the land, and of the heir, till 
his age of 14 years: thus, if the land deſcend to the heir, of the part 
of the father, then the mother, and failing her, the next couſin, of 
the part of the mother, ſhall have the wardſhip: and if land deſcend 
to the heir, from the mother, or of the part of the mother, then the 
father, or next friend, of the part of the father, ſhall have the guar- 
dianſhip b. 


SUc H guardian in ſoccage is accountable to the heir when he comes 
to the age of 14 years compleat, and the heir may then enter and oc- 
cupy the land himſelf: however, the guardian will have allowance of 
all his reaſonable coſts and expences in the whole management ; and 
if the effects periſh by robbery, or other accident, he is not anſwer- 
able *. 


| IF the next friend is an infant, idiot, or otherwiſe incapable, ſo 
that he cannot be a guardian in ſoccage; the next, that does not la- 
bour under ſuch diſability, is intitled to be the guardian 9. 


SUCH guardian in ſoccage ſhall not forfeit his intereſt by outlaw- 


ry, or attainder of treaſon, or felony ; becauſe he hath nothing to his 


own uſe, but to the uſe of the heir; nor ſhall he preſent to a bene- 
fice, for he can make no benefit thereof, it being ſtmoniacal to take 
any gratuity for preſenting unto a church, and therefore the infant 
himſelf ſhall — and if the mother be guardian in ſoccage, and 
take husband, and die, the husband ſhall not have the guardianſhip 
by ſurvivor, becauſe the wife had it only for behoof of the heir*. 


Oux law differs much from the premiſes; for in holdings blanch, 
in feu-farm, or burgage, the tutor of law is the next agnat, or male 
friend of the part of the father ; but the cuſtody of the pupil is with 
the mother, or ſome other fit perſon not intereſted in the ſucceſſion 
to him: and as the mother cannot be tutrix of law, ſo, when ſhe is 


. EO, tutrix 


b Littl, ſect. 
123. et ibid. 
Coke. 


© Littl, et 
Coke ibid. 


1 Coke ibid, 


© Coke ibid. 


* 12 Ch. II. 


Vin. (guar- 
dian) p. 175, 
&c. p. 184. 
12 Ch. II. 
c. 24. 

4 Bac. new 
abr. (guardi- 
an) 679. 


© Bac. ibid. 
p. 180. 


"Tbid. 181, 
&c. 


were under curators, if they pleaſed to chuſe them. 
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tutrix teſtamentary or dative, ſhe falls from the office by taking a huſ- 
band; and the tutory of a female ends at her age of 12 years. 


Tux above rule holds, according to the courſe of the common law 
of England: but, by the ſtatute, a father poſſeſſed of lands or chattels, 
which are to deſcend to his iſſue, may appoint guardians, to ſuch of 
them as are infants, for adminiſtring the ſame, till they attain the 


e of 21.years*. A father may alſo name tutors and curators to his 
children with us, in terms of the act 1696. 


By the civil law, perſons within the age of 14, if males, and 12, 
if females, wete termed Pupils, and under the charge of tutors, and 
after that age were called minors, till they were at 25 years, and 
And the diſ- 
tinction is likewiſe obſerved in our law; but the minority determines 
at the age of 21, as it likewiſe does by the law of England: however, 
they make no difference between tutors and curators, for both are 
called guardians; and, after one's age of 14, he or ſhe is not ſubjected 
to guardians any longer, except in particular caſes, ever ſince the te- 
nure by knight-ſervice was aboliſhed, whereby the wardſhip conti- 
nued till 21 years of age. 


Howrvrk, an infant or minor muſt ſue by prochein ami, next 


friend or guardian, and muſt always defend by een. The courſe 


is, toallow one of the officers of court to be proc 
us, any friend, or the lawier or agent in 
curator ad litem, who makes oath 


cauſe. 


n am b. And, with 
he ſuit, is named tutor or 
or the faithful management of the 


WHERE an infant has no guardian, at common law, or by the 
appointment of his father, or if the guardian dies, or otherwiſe falls 
from the office, the power devolves on the court of chancery to ap- 
point a guardian ©; for the king, as pater patriæ, is univerſal guar- 
dian of all infants, idiots and lunatics, who cannot take care of 
themſelves, and hath delegated this power to his chancellor 4. 


Ir a guardian malverſe in his office, the infant may apply to the 
court of chancery to remove the 8 and appoint another at 
their diſcretion; and, where occaſion requires it, the court of chan- 
cery may oblige the guardian to find ſecurity to account to the infant 
for the adminiſtration ; and which will take place, not only as to a 
guardian in ſoccage, but likewiſe in guardians appointed by the fa- 
ther, purſuant to the ſtatute * ; for by it no new office is created, but 
the duty and power remains the ſame, as the law had preſcribed to 


ts, The fa- 
ther, by ſta- 
tute, may a 
point — 1 
ans to his in- 
fant children, 
till they are 
21 years of 
age. 


16. No | 
ſon ſabjefto 
guardians af- 
ter 14 years 
of age, except 
to thoſe nam» 
ed by the fa- 
ther. 


17. An infant 
may ſue bỹ 
the next 
friend, but 
muſt always 
defend by 
guardian, 


18. If the 
infant other - 
wiſe has no 
guardian, the 
chancellor, 
in the right 
of the king, 


. appoints one 


to him. 


19. If a guar- 
dian of any 
kind mal- 
verſe, the 
court of 
chancery may 
remove him, 
or enjoin him 
to find ſecu- 


a guardian in foccage, who is purely for the benefit of the infant, and 


accountable to him, and removable upon misbehaviour . 


AN infant, arriving at ſuch years as he can make an election, may 
chuſe his guardian, when he has none at common law, and the fa- 
ther has made no appointment of any; and, if he is of ſuch tender 
age, that he cannot make an election, it is moſt fit, that the next of 
blood, who cannot inherit, ſhould have the cuſtody of him: and as 
a brother, by half blood; may be guardian in ſoccage, ſo he may 

; e 


20. If the in- 
fant cannot 
make an e- 
lection, his 
next of blood, 
who cannot 
inherit, ſhall 
be his guar» 
dian, , 


21. The caſe 
of 4 guardian, 
acquiring 
debts due by 
the infant, or 
ling 

with the 
infant's mo- 
ney. 


2 2. A guardi- 
an, de ſon 
tor t, account - 


25. An infant 
who is a mer- 
cer, not 
bound to pay 
a bond As 


F 


26. If an in- 
fant deceit- 
fully affirm 
himſelf to be 
major, and 
thereon bor- 
rows money, 
and grants 
his bond, not 
bound there- 
by, but liable 
for wrongs 
and treſpaſ- 
ſes, vi et ar- 
mis. 


27. An infant 
ſelling a term 
for years, and 
after he is of 
full age re- 
ceiving part 
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in this caſe; and, if the infant has divers uncles, for example, the 
eldeſt is his guardian in * ; and conſequently, even re the 
infant has no ſuch lands, and is incapable to chaſe a guardian, the 
guardianſhip muſt belong to ſuch uncle *, and he has a right to apply 
to the court for it. | 
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A GUARDIAN, purchaſing in a debt due by 
take advantage of the bargain ; and if a guardian purchaſe land with 
the infant's money, who dies in his infancy, it ſhall go to his next 
of kin, and not to the heir of the infant ; and if he will not take the 
land, the guardian muſt anſwer for the money ; becauſe the infant 
could not conſent to the purchaſe, and might have diſſented at his 
full age . | | | 


Ir one enters as guardian upon the management of the infant's 
eſtate, without any title to the office, he is guardian de ſon tort, and 
accountable to the infant, as if he were duly veſted with the office ; 
but he ſhall have allowance of all reaſonable expences, as a lawful 
guardian ſhould . 


A RECEIVER or manager of the infant's eſtate, appointed by the 
guardian, and accounting to him, ſhall not be obliged to account a- 


. gain to the infant, who can only, in ſuch caſe, bring his aftion againſt 


the guardian 4, 

IN order to ſue an infant who has no guardian, the plaintiff muſt 
move the court to name a guardian to the defendant ; but an infant 
may ſue by prochein ami, or near friend, tho' not a lawful guardian *, 


Ir an infant be a mercer, and keep a ſhop in London, and gives 


his bond for a certain ſum, as the price of goods bought, in order to. 


re-{cll, he ſhall not be chargeable therewith ; for this trading is not 
immediately neceſſary, ad victum et veſtitum, for his living and main- 
tenance ; and, if it were otherwiſe, infants might be greatly prejudic- 
ed, buy and fell, and live by the loſs *, 


WHERE an infant or minor, affirming himſelf to be of age, bor- 
rows a ſum of money, and grants his bond for the ſame, and being 
ſued thereon, avoids it by his nonage, yet no action lyes againſt him 
for his deceit: for, tho' infants ſhall be bound by actual wrongs or 
treſpaſſes that are done vi ef armis, yet that ſhall not hold as to ſuch 
as terminate in deceit, for then all the infants in England might be 
ruined, (as the author ſpeakss.) In this our law differs from that 
of England; for if a minor, by deceit, affirms himſelf to be of age, 
to a perſon that is ignorant that he is in nonage, which by his a- 
ſpect could not be diſcovered, and by that means borrows money, 
and gives his bond for it, he cannot be relieved, the rule with us be- 
ing, that, Deceptis, non decipientibus, jura ſubveniunt. | 


Ir an infant, poſſeſſed of a term for years, ſells it, and, after he 
comes of age, receives nat of the price, it ſhall not bind him ; for, 
the contract being void at the commencement, it cannot be made 


o 


good by a ſubſequent act b. | MS 
| Is 


the infant, ſhall not 


* Ibid. p. 179. 


bTbid, 188, 
&e, 


© Ibid. 190, 


4 Ibid. 188. 


© Ibid. p.175. 


vin. (in- 
fants) 178. 
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In this there is likewiſe a diverſity betwixt the law of Englarid-and 
ours; for if one, after he arrives at majority, ſhall approbate the con- 
tract executed in his nonage, (we call it homologation) he cannot 
be reſtored againſt it; but the reaſon of the diverſity may be, that the 


of the price 
may nil dif: 
agree to the | 
bargain. 


deeds of minors wanting curators, or, if _ curators, with their 


conſent, are not void, but voidable upon enorm leſion only; whereas, 
by the law of LE they are void, unleſs the infant, after he is 
of full age, is willing to ſtand to the ſame. 


x an infant, by his 222 ſuffer a common recovery, it ſhall 
bind him, ſo that he ſhall not avoid it by Writ of Error; for, by in- 
tendment of law, he ſhall be underſtood to have got recompence in 
value; or, if this be not for the good of the infant, he may have his 
recompence over againſt his guardian *: Thus, by our law, if a tu- 
tor or curator ſuffers a debtor's eſtate to be carried off by adjudicati- 
ons, without adjudging for the minor's debt, fo as to come within 
year and day of the firſt effectual one, the minor has no other relief 
than an action of damages againſt the tutor or curator, who will be 
ſubjected for his negligence. | 


A PERSON non compos mentis is of neceſſity ſubjected to a guardi- 
an, by the law of England, in the ſame manner as by our law, but 
to a different effect in — reſpects: thus, an idlot from his nativity, 
or natural fool, is under the guardianſhip of the king, who ſhall have 
the cuſtody of his lands, taking the profits thereof during his life, 
without waſte, finding him always ca d. Tho' the ſtatute men- 
tions only Lands, it extends to the cuſtody of his perſon, his goods 
and chattels, but does not comprehend the copyhold lands of an idi- 
ot, for that would be prejudicial to the lord of the manour, * 


By the ſubſequent ſtatute of the ſame parliament, the king ſhall 
provide, that the lands of lunatics be ſafely kept without waſte, and 
they and their families maintained by the profits, and the reſidue ſhall 
be preſerved for their uſe,and delivered to them when they come to their 
right mind*. This laſt ſtatute is but a declaration of the common 
law: the reaſon of the difference, in this reſpe&, betwixt an idiot and 
a lunatic, or one that has loſt his ſenſe and underſtanding by acci- 
dent, is, that a lunatic may recover his memory and judgment, which 
an idiot is not preſumed to do; ſo that the king is guardian of idiots 
lands without account, and of lunatics with account. 


THE cuſtody of a lunatic is commonly granted to his wife by the 
chancellor, or, if he has none, to any fit perſon who is not his near- 
eſt heir at law. Tho' a father deviſe the cuſtody of his ſon, a luna- 
tic, who is beyond the age of 21 years, the will and appointment 
is void, and the deviſee ſhall not have the cuſtody : the allowance for 
the maintenance of a lunatic and his family ought to be liberal and 
honourable, if his circumſtances can afford it; and the overplus of 
his yearly rents, or other incomes, ought to be placed out on ſecurity 
for intereſt, if the adminiſtrator can nd any !. 


ONE may be found an unthrift, and not an idiot; and if one is 
found, by office, an idiot from his nativity, he may come in perſon in- 


Fff to 
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33. If an ĩdiot 
or non com- 
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to the chancery, nod pea that he may be examined before the chan- 
cellor as to his und ding ; or his friends may ſue a writ to bring 
him there, and as he is found by the chancellor, idiot, or no idiot, it 
ſhall ſtand *: thus, the verdict of the jury may be ſummarily ſet aſide 


Ax idiot, or other perſon non compos, cannot do felony, becauſe 
he cannot have a malicious intent; but he may commit a treſpaſs, and 
anſwer it in damages. 


Mx obſerve the ſame rule which the Engliſh law does, in the caſe 
of lunatics, in.the main, not.only with reſpe& to them, but likewiſe 
as to idiots, perſons deaf and dumb, or otherwiſe incapable to ma- 
nage their own affairs ; the next agnat, i. e. male relation of the part 
of the father, obtains the party to be cognoſced incapable by inqueſt, 


as ſet forth in the brieve, and himſelf to be the next agnat to him of 


25 years of age, and a provident man; which being found and re- 
toured to the chancery, a letter of tutory is granted in his favour ; and, 
if there is no ſuch agnat, the party being retoured an idiot, &c. a 
gift of tutory of him is granted by the barons of exchequer, in fa- 
vour of either his mother or other fit-perſon: in both caſes the tutor 
is accountable, and muſt find caution for his faithful adminiſtration, 
and give his oath likewiſe to the ſame purpoſe. | 


Ir is enacted, by a Britiſh ſtatute, that any two juſtices of the 
peace, of the county where a lunatic or madman ſhall be found, 
may order his — . and that he be maintained on his own 
eſtate, over and above what ſhall be ſufficient to maintain his wife 
and really, i Bo has any; or otherwiſe as the poor of the pariſh are 
maintained ©, 


THE rule of law is, That no negligence ſhall be adjudged in an in- 
fant : thus, if a legacy is left generally to an infant, and no time aſ- 
certained for the payment thereof, he ſhall be paid intereſt from 
the expiration of one year after the teſtator's death; for ſo long 
time the executor hath, before he can be compelled to pay legacies ; 
and a legatoe of full age ſhall have intereſt from the time of the de- 
mand after the year, but the want of demand cannot prejudice 
an infant, ſince no laches can be imputed to him: the 8 rule 
holds, when the infant is thereby to be barred of his entry, in reſpect 


of a former right i; but it is otherwiſe as to conditions and penalties 


$91" out of, or depending upon the original conveyance, for there 
laches or negligence ſhall be adjudged in theſe caſes, as well in the 


infant as in any other *, 


As to an infant's remedy, with reſpect to the acts done or ſuffered 
by him in his nonage, there is a diverſity betwixt matters of record done 
or ſuffered by him, and matters in fa& or extrajudicial : he may avoid 
matters in fact, either within or at full age, without limitation of time, 
at pleaſure ; but matters of record, as ſtatutes merchant, and of the 
ſtaple, recognizances acknowledged by him, or a fine levied, or a recove- 
ry againſt him in a real action, muſt be avoided by him, in the proper 
manner, within his infancy or minority; becauſe they are judicial acts 

a | | | een 
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taken by a court or judge; therefore the nonage of the party to avoid 
the ſame ſhall be tried by inſpection of the judges, and not by a jury, 
which cannot be done after his full age: but if his age is thus tried, 
and recorded that he is within age, tho he come of full age be- 


fore the reverſal, yet may it be reverſed after he is of full age: 


By our law, conventional reverſions expire againſt a minor, ſince 
they depend on the original contract with the anceſtor; and regular- 
ly 2 minor uſes his privilege of reſtitution after his majority, and has 
four years for that „called Qyadrienmium utile, within which 
time, if he inſiſt in his action, by intenting reduction of the deeds he 
complains of as granted to his leſion, he may proceed thereafter to 
have it diſcuſſed ; but, unleſs he bring his action within that period, 
he is forever barred, where the deeds are not intrinſically void, and 
not voidable only upon minority and leſion ; for he may plead the 
nullity at any time, when he is ſued thereon. 


A M1xXoR has, by our law, the privilege that he cannot be brought 
in queſtion as to lands, in the poſſeſſion of which his father, or other 
progenitor to whom he ſucceeds, died ſeiſed: but his privilege is more 
extenſive by the law of England; for it a man have judgment given 
againſt him for debt or damages, or be bound in a recognizance, and 
dies, his heir or one of his co-heirs within age, no execution fhall 
be ſued of the lands, by Elegit, during the — nor ſhall executi- 
on againſt ſuch heir or heirs, upon a ſtatute merchant or 
ſtaple b; and indeed the plea of age is a good dilatory, to one that is 
in by deſcent againſt all real actions, to ſtay them till he is of full age. 


FURTHER, if an infant is impleaded as a baſtard, he ſhall have 
bis age, for the dilatory plea muſt be determined before the plea in 

hief can come in; fo that, while the plea of infancy is competent, it 
cannot be inquired, whether he is, or is not a baſtard : alſo he may be 
ſued as heir to his father in the mean dime; tor, Qui ſentit commodum, 
ſentire debet et incommodum *. 


OvuR law does not ſtay execution againſt minors, upon obligations 
granted by their predeceſſors, or upon judgments againſt them; nor 
do I know any precedent with us, for ſuſtaining the dilatory plea of 
age againſt a declarator of baſtardy, the old maxim only concern- 
ing inheritances ; but I conceive the plea is good, if the anceſtor di- 
ed poſſeſſed of a land eſtate, and the minor heir was holden and re- 
puted lawful; for ſuch action muſt, in conſequence, evict from the 
minor the eſtate, in the ſame manner as if it were a direct reduction 


of the predeceſſor's right. 


I find nothing in the law of England ſimilar to our interdictions, 
whereby a weak or prodigal perſon may be diſabled, by a Writ in 
the king's name, to contract debt which may affect his land eſtate in 
prejudice of his heir; nor do I obſerve any remedy, in their law, 
that reſembles our inhibitions, by which a creditor may incapacitate 


his debtor to alien or burthen his lands or tenements in prejudice 


of his debt, after duly ſerving and regiſtring the inhibition. 


„ » of 
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T 1 T. VIIL 
Reſtitution. 


HAVE hitherto diſcourſed of ſuch obligations founded in nature, 
as ariſe from the relation and connection of parties; I now 
proceed to natural obligations which depend upon other acciden- 
tal circumſtances; as, where one man's goods happen, without his 
conſent, to come into another's poſſeſſion, which ſubjects the poſſeſ- 
for to Reſtitution; or where one is benefited by the means of ano- 
ther, without intent of gifting, whence proceeds the obligation of 
Recompence ; and laſtly, where damage accrues to any man by the 
Crime or Delinquency of another, which ought to be repaired. 
Theſe three grounds ſhall be the ſubje& of this and the two follow- 
ing titles, I begin with Reſtitution. 


1. The obli- IT E obligation to reſtore other mens goods, that come into our 
gation gang. Poſſeſſion without their conſent, is molt natural, and one of the prin- 
ed in nature, Cipal foundations of — *, The exerciſe of this duty preſuppo- L. 31. fl 
here only ſes the diſtinction of property, as the crime of theft does; but that . 
wreatedot; does not hinder the one from being commanded, and the other for- 
ſpe& to that bidden, by the law of nature; which, as all other Jaws, requires pro- 
ariſing from terms, before its precepts can take place in any particular inſtance. 
contracts or =p" 0 
delinquen- ſhall here touch upon the principal examples where this occurs, 
cies, without our voluntary engagement or delinquency, the obligations 
from contracts and crimes being the ſubjects of other titles here- 
after to be fully treated. 
2. Things AnD firſt, Stray or Eſtrays, 7. e. cattle ſtraying from their on- 
ſtray ought ers, ought to be reſtored by the perſon in whoſe hands they come, ac- 
ed od. cording to the divine command* ; but, in regard ſuch things cannot » Deut. 22. 
if none com- be conveniently kept, and the expences might ſoon exceed the value, *: 
8 _ poſitive law and cuſtom with us hath provided, that ſuch ſtrayin 
aiſpoled of cattle be * on a market- day, at the market- croſs of the 
by the ſhe- head-burgh of the ſhire, and, three ſeveral ſundays, at the church of the 
riff 2 pariſh where they are found; and, if the owner do not appear and 
county : Is . qa: 2 2 . , g 
the owner af · Claim them within a limited time after ſeizure, ſuch proclamations 
terwards in- being duly made, in the mean time they may be diſpoſed of, in the 
= to the right of the public, by the ſheriffs or ſtewarts, who are the king's 
ordinary lieutenants of the counties; or the lords of regalities, to 
whom eſcheats, within their territories, belonged by their erection, 
before theſe juriſdictions were aboliſhed by the | act „ men. 
Tux law elſewhere limits 40 days to the owner for claiming his 
property, and thereafter excludes him : this was introduced for puniſh- 
ment of the party's negligence, and that the property of ſuch things | 
might not remain longer uncertain %. I humbly conceive, that, with “ Chriſtineus 
us, if the owner do not claim the property within a reaſonable time 1 "x" 
after publication, according to the cuſtom in that part of the country art, 51, 52, 
where it happens, the cattle may be diſpoſed of by the perſons to 53: 


whom eſcheats belong, in the right of the king; and that they are 


ſubje& to the owner's claim for the price, within year and day after 
the publication, which is the limited time ſpecially mentioned in our 


old 


2 Quon. At- 
tach. c. 48. 
912. 


2 Supr, tit. 3. 


eg ult. inſtit, 
de rer diviſ. 


1. 43-6 9. 
Ear fart,” 
june. I. 15. 
ff. de præſc. 
verbis. 

£ Voet ad tit. 


ff. de acq, rer. 


dom. 9 9. 


L. 9. & fin. 
ﬀ. de acquir. 


cend. ruina, 
&c. 


1 Coke 2. 
inlt. 167. 


Tir. VIII. 


to be reimburſed of 
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old law-books*. In this, and the like caſes, property is altered after 
a limited time; for, being introduced by the law of man, it muſt 
thence receive ſuch conditions as the ſame preſcribes, not being con- 


trary to the law of Goo Rr 
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Tu x perſon who finds ſuch cattle ought, with all conveniency, to 
diſcover it to the ſheriff, or other perſon to whom eſcheats of that 


kind belong; and if he do not, but conceals them, he is guilty of 


theft by the civil law, becauſe he truly intermeddles. with what he 


. knows is not his own o: and, by our law, ſuch intermeddler, con- 
cealing the cattle, is declared liable to an action Pertaining to theft, 

as it is expreſt in one of our old law-books ©; but it would not be 
adjudged th 


eft with us, in order to a mp puniſhment, ſince the 
concealer does not take the thing out of the owner's poſſeſſion, - but 
he would be arbitrarily puniſhable; where he a&s honeſtly, he ought 
al, charges, and rewarded for his pains, as the 
the thing will bear iti | ( 1 


OrRHER things loſt, when found by another than the owner, 
ought likewiſe to be proclaimed in the manner above; and, if none 
compear. to claim them, they are preſumed derelinquiſhed by the 
owner, but the poſſeſſor may not retain them to himſelf, as he law- 


fully might precious ſtones or pearls found on the ſhore, that never 


had an owner; for, as was obſerved elſewhere, the property of 
things derelinquiſhed by the owner belongs to the king , and there- 
fore they ought to be delivered up to the ſheriff as the king's officer: 


= 


however, theſe are not mentioned as eſcheat, in the before quoted 


chapter of the quoniam- attachiamenta, which minutely takes no- 
tice of other eſcheats; therefore, it would ſeem, that the fisk, as to 


things loſt, does not acquire the property, by their not being claim- 


3. If the find - 
er conceals 
ſuch ſtray 
cattle, is he 


liable to the 


pains of theft, 


4. What is 
the caſe of 
other things 
loſt; may the 
proprietor 
claim them, 
or the value, 
from the ſind- 
er, at any 
time within 
40 years, 


ed within year and day, but is anſwerable to the owner at any time 


within the long preſcription*, and the finder may exact a reward for 
ſaving them ; 5 


o', by the civil law, it was optional to the owner to 
give it or not i, but now Salvage is a debt on the owners t. 


As the property of goods loſt upon land remains with the owner, 


and the ſame ought to be reſtored to him by the finder, ſo goods 
thrown over- board in a ſtorm, to lighten the ſhip, continue the par- 
ty's to whom they belonged ; and, when recovered by divers, ought 
to be returned to him on payment of ſalvage b; and this was the caſe 


likewiſe of wrecked ſhips or goods, by the civil law i: but, as to wreck, 
the preſent law and cuſtom has received no {mall variation, both with 


us and in other countrics. - 


WRECK goods, in a large ſenſe, comprehend ſuch as are found 
floating on the ſea, thrown out in a ſtorm, or ſunk to the bottom of 
the ſea, (called in the:Engliſh law, and Britiſh ſtatute after mention- 
ed, Flotſam, Jetſam, and Lagan, and not deemed wreck, unleſs caſt 
on land*) as well as goods recovered out of ſhips caſt on the ſhore, 
where the owner does not appear. And, in all caſes of wreck goods, 
the owner, under the exception after-mentioned, has year and day to 
claim his property of them, and that whether they are taken up while 
in the ſea, or after they are caſt upon the land; for, in the general ac- 


Gg ceptation, 


5. The caſe of 


goods ejected 
in a ſtorm, or 
periſhing by 
ſhipwreck ; 
what is un- 
derſtood by 
flotſam, jet- 
ſam and la- 
gan: what 
time has the 
owner ta 
claim a. 
roperty. | 
— — 
in what caſe 
does the law 
of ſhipwreck 
take place 
with us. 
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ceptation, both are underſtood to be wreck in our law; and, if he do 
not enter a claim in due time, they belong as eſcheat to the admiral, 
or others in the right of the crown, allowing — or the expences 
of ſaving them, and a reward to the ſalver; but t 7 are not 

that time confiſcated to the public, as is the law of ſome countries, 
whereby affliction is added to the afflicted. 


Taz rule with us, as to wreck, ſhip or goods, is, that we obſerve 
confiſcation of the fame, only when they belong to the ſubjects of a 
nation that practiſe it themſelves ; fo that it is only by way of repri- 
fal; and, for certain, the king's lieges muſt be in the ſame ſtate as 
the ſubjects of the nations that do not allow ſuch inhuman uſage: 
and this is likewiſe the law of Holland; and the juſtice of our law, 
in this reſpect, is founded in common reaſon, and the maxim in the 
civil law, Qyod quiſque juris in alterum ftatuerit, ut ipſe eodem jure uta- 
tur ©; and for certain, thoſe who are thus uſed cannot complain, 
ſince they would have ſuffered the ſame fate, had the misfortune be- 
fallen them on the coaſts of their own ſovereign. Hence a general © 
rule may be laid down, that, in queſtions between the ſubjects of dif- 
ferent ſtates, the claimants may juſtly be uſed with the fame treat- 
ment they would have been ſubje& to in their own country : howe- 
ver, even in ſuch cafe, where confiſcation does follow, a ſhip is not 
| judged wreck by our old law, if a man, or even an ox, or dog, or 
cat, comes alive out of the veſſel . The reaſon, why fuch Pin 


things are ſufficient to fave the ſhip and goods from being . . u. c. 


wreck, ſeems to be, that thereby the owner of the goods may be 
known. And the Engliſh ſtatute * is to the ſame purpoſe, and which 
1s referred to in the late Britiſh ſtatute after mentioned. | 
6. Ships "THAT the owner's claim of property of ſhips ſtranded, or goods 
— | Id recovered out of them, is not loſt by the preſcription of year and day, 
ed to the ad. even tho' no living creature was aboard when the ſhip came aſhore, 
miral, oro was lately adjudged by the court of ſeſſion /; and moſt reaſonably, 
naht of e ſince the live in rem f the world, ſo th 
right of the ſince the owners may live in remote parts of the world, fo that 
crown, tho* the misfortune of the ſhipwreck could not reach them in ſo ſhort 2 
noliving ,z time: and the old ſtatute, requiring the above living creatures to be 
in them, aboard of the ſtranded veſſel, to ſave the property to the owners, 
Mi ſeems to intend only ſuch things, in order to manifeſt the property, 
which therefore may be aſcertained any other competent way: how- 
ever, it was ſuſtained, as a good defence againſt the admiral's claim 
of wreck, in favour of the intermeddlers, tho' not owners, that ſuch 


beaſt was aboard at the time . - | 


Bur the caſe of wreck s, properly ſo called, and jetſam, flot- 
ſam, and /agen, is governed by quite other rules, as above; for they 
are immediately, on their being caſt upon the land, confiſcated, if 
belonging to ſubjects of a nation that follows the law of ſhipwreck ; 
and as to others, unleſs claimed within year and day of the ſeizure. 


7. Wrek WRECK goods are not liable to any duty, conform to ancient cu- 
goods arenot ſtom. Thus, by expreſs ſtatute, goods ſaved out of any ſhip, forced 


ble tod . | | 
— — 4 on ſhore, or ſtranded, being wrecked goods, or jetſam, flotſam, 


out of ſhips and iagan) are declared liable to the ſame cuſtoms and duties, as if they 
ſtranded are. 3 | had 


4 5 Geo. 1. 
c. 10. 


b B, 4+ tit. 12. 
the admiral 
court. 


© 12 Ann. 
C. 17. 


perpetual. 
40e. I. c. 10. 


2 jetſam or 


Trr. VIII. 


had been regularly imported *; and, conſequently, wreck goods are 
not ſubje& thereto, but only goods in ſhips ſtranded, recovered by the 
owner, or remaining with the king, or thoſe in his right. I ſhall 
have occaſion afterwards to ſpeak further of wreck $d, 


Ov law, concerning ſhipwreck, is the ſame as before the union ; 
nor hath it ſuffered any alteration by the clauſe in the late Britiſh 


ſtatute, * Saving to his majeſty, and thoſe claiming under him, all 
« wrecks and goods that are flot/am, jetſam or lagan, in as full and 
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. ample manner, as if the act had never been; for that act does not 


give any new right of wreck goods, but only reſerves ſuch as was 
competent at the time: ſo that if, by our law, the admiral or others, 
in the right of the crown, were not intitled, otherwiſe than as above, 
| agen, which, by the law of England, (when 
upon the ſhore) belong to them; that ſtatute | apo them no 
right to the ſame, in competition with the owners. It appears, b 
another clauſe in the ſame ſtatute, that if none compear to claim 8 
ſaved out of a ſtranded ſhip, the fame ſhall, on application of the 
chief officer of the cuſtoms, be lodged in the poſſeſſion of a proper 
perſon, by order of three juſtices of peace, and diſpoſed of within a 


year thereafter, or forthwith, if periſhable, and the price to be re- 
tained for the owner when he appears, 4 | 


IT I however, that this excellent ſtatute for preſerving ſhips 
in diſtreſs, or ſtranded, from being plundered, extends to Scotland, 
notwithſtanding that, in the recital, it refers to two Engliſh ſtatutes ; 
for the title of it expreſsly mentions The coaſts of this kingdom, or 
« any other her majeſty's dominions ;” and the ſtatutory part of the act 
is 8 and the act which renders it perpetual expreſsly ſets forth, 
That it was found, by experience, to be of great uſe to the ſea- far- 
* ing men and merchants of this kingdom, and others his majeſty's 
% dominions.” By this ſtatute, great care is taken for preſerving ſhips 
or veſlels in diſtreſs: any perſon, that is acceſſory to the immediate 
loſs or deſtruction of them, is made guilty of felony, without the be- 
nefit of clergy, Perſons who enter the ſame, without leave of thoſe 
concerned in faving them, or moleſting them therein, are liable to 
make double ſatisfaction; or, if any perſon, on whom part of the 
goods are found, does not immediately, on demand, deliver them to 
the owner, he is liable to treble the value. The ſheriff, and juſtices 
of peace in the bounds, and officers of the cuſtoms, ſhall, on ap- 
plication of the commander of ſuch ſhips, cauſe the conſtables in- 
ſtantly call together 244% to aſſiſt in preſerving them; and thoſe 
who act, or are employed in preſerving the ſhip and cargo, are to 
have paid them, within 3o days, a reaſonable reward or falvage for 


their ſervice; and in caſe they and the owners diſagree touching the 


quantum of it, three neighbouring juſtices of peace ſhall adjuſt it, 
whoſe determination ſhall be binding on all parties, 


TREASURES, that is, gold or ſilver, or other precious things hid 
in the ground, of which no memory is extant, belong likewiſe to the 


crown, as vacant or caduciary : but tho' the owner may not be © 
* known, yet truly there may be an owner of them, namely, he who 


hid them, or his repreſentatives ; and therefore, I conceive, that theſe 
| things 


8. Our law, 
concerning 
ſhipwreck, | 
not innovat- 
ed by the 
ſtatute 12 
Anne, C. 17. 
but that act 
extends to 
Scotland; the 
remedies in- 
troduced by 
it for preſerv- 
ing ſhips in 
diſtreſs, and 
the goods in 
them from 
being embez- 
zled or plun- 
dered. * 


9. Treafurcs 
hid in the 
round are 


eſcheat to the 
crown, if no 
owner claim 
them; but 
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things ought to be proclaimed at the pariſh-church, as above, and 
likewiſe he market-croſs of the head-burgh of the ſhire where they 
are found; and if the owner, or his repreſentatives, do not, app: 

within year and day, they may be diſpoſed of, by thoſe intereſted in 
eſcheats, in the right of the crown. But, in this caſe, if any prove his 
4 2 
time within 40 years of their being found, and proclaimed in due 
courſe ; becauſe truly, where that is the caſe, they are not properly 


T reaſures, which are only underſtood, when there is no owner to 


dur own old W e. 


10. Things 


taken from 
thieves, rob- 
ders or pi- 
rates, ought 
to be reſtored 
to the right 
. 
far ſhips or 
goods of o- 
thers, ſeized 
from enemies 
in a lawful 
war, ought to 
be reſtored to 
the owners. 


11. How far 
things bona 
fide acquired 
in a fair way 
of trade, be- 
longing to 
Others, or 
their value, 
ought to be 
reſtored io 
the owners, 


rty of them, both 


claim the pr conform to the. civil law *, and 


Nor only things belonging to others, taken from thieves, or pi- 
rates, but likewiſe from enemies in open war, ought to be reſtored 
to the right owners, being of our own, or of ſuch nation as is cither 
engaged as allies, with us in the war, or at leaſt not concerned againſt 
us, but remaining neuters , allowing _—_ money to the captor. 
But, it ſuch goods had become effectually the enemy's, by the right 
of war, as being brought within their ports or garriſons, the property 
is altered, and the goods belonging to the enemy are forfeited, when 


ſeized from them, ot belong to the ſeizers veſted with 1 autho- 


rity *; without diſtinction, whether they once belonged to others, or 
neuters, or even to thoſe of our own nation, provided the poſleſſion 
was firm, as above; for, othetwiſe, if the enemy's privateer, who had 
ſcized certain goods from one of our ſhips, or received a ranſom. for 


. diſmiſſing ſuch ſhip, is taken by one of our own king's ſhips of war, 


within a few days, the goods or ranſom muſt be reſtored to the own- 
ers . But, before the captors can intermeddle with the goods of ene- 
mies, they muſt be adjudged lawful prize before the high court of 
admiralty *; of which more hereafter . 


Ups this head falls the caſe, where a horſe or other beaſt, that 
by its viciouſneſs kills, or occaſions the death of a-man ; by our old 
law it becomes eſcheat to the king, in abhorrence of man- ſlaughter b. 
Thus, Gop, in the oracles of truth, is ſaid “to require the life of a 
man from every beaſt i,” vi. ſuch beaſt as happens to kill, or occa- 
ſion the death of a man. Hence the thing 41 is called Deodand, 
i. e. dedicated or devoted to GoD ; wherefore the owner, and all in 
whoſe poſſeſſion ſuch beaſt happens to be, are bound to give it up to 
the ſheriff, as the king's officer, to be employed on pious uſes. 


THe moſt conſiderable article, on this head of reſtitution, is, with 
reſpect to things bona fide acquired from others than the proprietors, 
in a fair way of trade, or by lawful deeds: theſe ought likewiſe to be 
reſtored to the right o aers, without returning the price, which muſt 
be · ſued for againſt the author; but the N is at an end, when 


ings, or the value, muſt be reſtored to him, at any 


f 6 Ann. c. 12. 
B. 2. tit. 2. 


b Reg. maj. 
I. 2. c. 13. 


i Gen. ix. 5. 


the poſſeſſor, without fraud, either gifts or ſells the thing to another, 


except as {to the overplus of the price, if he get more for it than he 
gave *; but, if he fraudulently gave it away, then he js liable, as if 
he ſtill poſſeſſed it, the rule being, that Pro poſſeſſore habetur, qui dolo 
defirt poſſidere i. | | 


Bur 
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e Decem. 14. 
1677» Dick; 


" Feb. 16. 
1669. Ha- 
milton. Nov. 
23. 1677. 
Boyd: 


* July 1734. 
Agnes Cor- 
ſan contra 
Macgowan 
and Barn- 
cleugh. 


july 15. 
1675. Fuma- 
„ 
. 38. J. 48. 
ff. de rei vin- 
dic. Nov. 
1735. Dal- 
rymple. 
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Bur the law, for expediency, to prevent ſuits, and that an honeſt 
poſſeſſor, that uſed the thing upon belief that it was his own, may 
not be a loſer, has freed him from reſtoring the bygone fruits and 
profits which he has, bona fide, conſumed *, by the rule, That bona fide 
Poſſeſſor facit fructus perceptos et conſumptos ſuos. A bona fide poſſeſſor 
is one who poſſeſſes upon titles which give him juſt 1 law 
to believe, that the ſubject poſſeſſed is his own. | 


 WHarT time this bona fides ſhall be holden to ceaſe, depends on 
the circumſtances of the caſe, and arbitrement of the judges. Thus, 
ſometimes the poſſeſſor is accountable from the citation *; at other 
times only from litiſconteſtation ; and, for moſt part, where the 
poſſeſſor has a probable right of property for his title, he is only ſub- 
ected to the rents or profits received after the judgment, whereb 
his right is ſet aſide, and the purſuer's found preferable © : but, 
where the title of poſſeſſion needs no reduction, the poſſeſſor is com- 
monly liable for the fruits or rents, after citation, but not for bygones, 
unleſs he was a mala fide poſſeſſor; and then he is anſwerable from 
the time of his entry, as if it was attained vi aut clam, i. e. by violent 
or clandeſtine intruſion ; an inſtance of which occurred lately in 
an heir of line poſſeſſing lands deſtinated to heirs male; and it 
appearing, from certain circumſtances, that he knew the fame, he 


was found liable for the whole rents he had received for ſeveral 


years*. The rule in the civil law is, That, after litiſconteſtation, all 


fleflors become male fide:* ; which, as above, will not univerſally 
bold with us. | 


By the fame rule that a reputed proprietor, by his hona fide poſ- 
ſeſſion, retains to himſelf abſolutely the intermediate profits, a credi- 
tor, who, upon his rights, by legal diligence, or voluntary deeds, is 
in poſſeſſion, bona fide, for his payment, retains what he ſo receives 
in payment of his debt ; tho' his titles are afterwards reduced, at the 
ſuit of others who have preferable rights, or might have come in 
with him proportionally pari paſſu l. 


.- AND tho' an adjudger had obtained from his debtor a renunciati- 
on of the reverſion, or an abſolute right to the ſubje& poſſeſſed, yet, 
if that right is reduced, he muſt impute the bygone rents to the debt, 
and is accountable, as a creditor, from the commencement of his poſ- 
ſeſſion ; becauſe, ſince he is obliged to take himſelf to theſe titles, he 
cannot pretend to put in his pocket the rents which truly belonged to 
his debtor, and keep up the debt*; but he is not anſwerable for any 
overplus intromiſſions before his right was reduced, for as to theſe 
he is bona fide poſſeſſor, in the ſame way as in the common caſe, 


AND, by the ſame rule, if the bona fide poſſeſſor has made improve- 
ments or repairs, he muſt compenſate theſe with the rents, and can- 
not bring the expence as a charge upon the proprietor ; except in ſo 
far as the rents fall ſhort, and that, by ſuch meliorations, the value of 
the ſubje& is increaſed b. In this cafe he will be allowed to retain 
poſſeſſion till he is refunded the expence, if it is leſs than the value of 
the improvement; or otherwiſe, in the option of the owner, the va- 
lue of the improved rent, after allowance of the rents received. 

H h h Bur 


* 
* CY 
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- A 2606 
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17. Some- 
times a bona 
fide poſſeſſor 
made ac- 
countable by 
a ſubſequent 
{tatute, 
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fide poſſeſſor 
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fruits receiv- 
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tant, and not 
conſumed, as 
was the caſe 

by the civil 

law. 


19. Are civil 
profits, as 
the inte- 
reſt of mo- 
ney unduly 
received, bo- 
na ſide, liable 
to reſtitution; 
or may they 
be retained 
as fructus bo- 
na fide per- 


cepti. 
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fruits is a ma- 
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ſor liable by 
the civil law, 
Or Ours, 


the 
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Bur, if the poſſeſſor's title is void by a known law, his bona fides 
will not avail him: thus, where the marriage diſfolved within year 
and day, without a living child, the widow's poſſeſſion of her liferent 
lands, upon her contract of marriage, was not found ſufficient to de- 
fend her from accounting even for bygone rents intermeddled with 
by her* | 


SOMETIMES a bona fide poſſeſſion is reverſed by a ſubſequent law, 
and the poſſeſſor made to reſtore the fruits and profits which he re- 
ceived. This was the caſe of ſome donataries to gifts of forfeiture, with 
reſpe& to thoſe who thereafter were reſtored, per modum juſtitiæ, by 
the act reſciſſory b; which proceeded upon this ground, That there 
were nullities in the decrees of forfeiture, at leaſt ſuch is ſuppoſed, in 
the ſtatute, to have been the caſe, as appears from the recital. 


By the civil law, a bona fide poſſeſſor is liable to reſtore the fruits 
that are extant, or not conſumed at the time when his bona fides 
ceaſes* ; but with us there is no inquiry made, whether they are con- 
ſumed or not, if he has actually received them: nor is it reaſonable, 
that one ſhould be more liable for the fruits that are extant, than for 
proceed whereby he is profited; and which is conform to the 
laws of other nations *. 


WHEREFORE the above maxim is varied a little by the modern 


law, from what it was holden in the civil law, which, to ſecure the 


bona fide poſſeſſor, required not only Perception, but likewiſe Con- 
ſumption of the fruits, viz. that they ſhould be alienated or made uſe 
of by him, for the maintenance of his family, or otherwiſe ; whereas 
the preſent cuſtom only requires his perception of the fruits, by re- 
ceiving the rents and profits, in order to gain the abſolute property of 
them; and, where he was in the natural poſſeſſion or occupation of 
the lands, if he had laboured and ſown them before he was put in mala 

„he is intitled to reap the crop; fo that the maxim now is, That 


bona fide poſſeſſor facit fructus perceptos ſos. 


Ctv1L profits are not here meant; for inſtance, if payment is 
received of a bond bearing intereſt, by one that had no right to it, 
but made up an erroneous title thereto, bona fide, the receiver muſt re- 
ſtore the ſtock and intereſt of it from the time of the receipt : for the 
benefit is only introduced with reſpect to the fruits — profits a- 
riſing from the poſſeſſion of lands, which, for the moſt part, can- 
not be made effectual without induſtry, pro cultura et cura, as the law 
ſpeaks *. But one who has right to a bond muſt not ſuffer by ano- 
does erroneouſly receiving payment of it out of the debtor's hand: 
and truly, unleſs bona fides ſecures the debtor, he will be liable to a 
ſecond payment of the whole ſums in the bond, principal and inte- 
reſt. | 


Ox x, who poſſeſſes originally mala fide,or after his bona fides is found 
to ceaſe, is liable for all the fruits that could have been received out 
of the ſubject, by the civil law ?; but the caſe is not extended further 
with us, than that he ſhould be accountable for the rents of the lands 
conform to the rental, or for other real product of the ſubject, un- 


leſs 


© L. 23. e. 

de rei vindic. 

35. inſtit. 
rer. divil, 


d Lewencenſ, 
for. part 1. 
lib. 2. c. 6. 


B. 535. 
inſt. de rer. 


diviſ. 


Dd. LI. et 
I. 62. ff. de 
rei vindic. 


„ Hadding. 
June 8. 1610. 
Caddel. july 
16. 1678. 


© Newt, de- 
cif, 96. 


4 Jan. 11. 
1681. Lun- 
die. 


Tit. ff. de 
cond. ob 
turpem cau- 
ſam. july 20. 
1622. Weir. 
18. Feb. 
1624. Ferm. 
June 23. 
1680. Hamil- 
ton. Jan. 24. 
1711. King. 


Trr. VIII. 


leſs he has poſſeſſed in ſuch manner that he is found liable in vio- 


Reſtitution. 


lent profits, as in the caſe of ſpuilzie or intruſion, or other poſſeſſions 
of the like kind, of which I ſhall have occaſion to treat afterwards '. 


WHERE the cauſe of the delivery ceaſes, the thing muſt be re- 
ſtored to the giver : hence were introduced, by the law, the ſeveral 
conditions, fine cauſa, cauſa data non ſecuta, &c. as things given in 
contemplation of marriage, which does not follow * ; a bond given in 
hopes of getting the money which is nor delivered, and every deed or 

rant that depends upon mutual conſideration, not given or per- 
1 muſt be reſtored to the granters: the recital or narrative 
of the rights, in ſuch caſes, is ſufficient to inſtruct the cauſe for 
which they were granted, and make way for reſtitution, tho' there 
is no expreſs condition annexed in the deed © ; but where a bond 
bears no cauſe or conſideration for which it is granted, it will not 
thereupon be annulled, for it is preſumed gratuitous 4. 


| Ir things are given for an unlawful cauſe, diſtinction muſt be made 
as to the Everal caſes ; for where the unlawfulneſs was in the giver, 
and not in the receiver, in ſuch caſe the thing is not to be reſtored, 
even tho' the fact for which it was given was not performed; but, if 
the unlawfulneſs was in the party receiver, and not in the giver, then 
the thing muſt be reſtored, even tho* the cauſe of giving was per- 
formed; if the turpitude was both in the party giver and receiver, 
then he that is in poſſeſſion has the advantage, by the rule, that In 
pari caſu potior eſt conditio poſſidentis; ſo that the bond given on ſuch 
conſideration is void; but it payment is made, it is not to be repaid*. 


WHERE one, thro' error, delivers or makes payment of what was 
not due, but which he believed to be due, he has re-payment, termed 
in the civil law Condictio indebiti; as when an heir pays a bond, of 
which he afterwards finds a diſcharge, to his predeceſſor, he muſt 
have reſtitution of the laſt payment. 


ERROR is either of fact, or of law; of fact, as in the preceedin 
example, and in all caſes where one is ignorant of a fact that woul 
have ſaved him from the payment; of law, when the party is ignorant 
of what the law preſcribes, and believes the money or thing belonged 
in law to the receiver, when it did not; the rule is, That undue pay- 
* ment or delivery, made thro error of fact or law, muſt be reſtored, 
* where there is no juſt cauſe to ſupport it.” 


THAT error in fact founds reſtitution, was never doubted; and then» 
as to error in law, it ſeems equally plain, as the above rule is qualifi- 
ed; for example, one holding lands feu or blench, thro' ignorance 
of the law, imagined that the caſuality of marriage was due, in ſuch 
kind of holding, and ſo paid the avail or value of it to the ſuperior ; or 
a debtor who is heir to the creditor in reality, thro' error in the rules 
of ſucceſſion, believes another to be his heir, and ſo pays the debt to 
him, Were it not unreaſonable, in either of hel: caſes, or the 
like, to refuſe the payer reſtitution, more than if the payment had 
been made thro error in fact? Wherefore reſtitution is always grant- 
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ed where payment is purely erroneous, and without any juſt cauſe to 
ſupport it *. 


Hence the parallel rule is, That ignorance of the law cannot 


C hurt one that is only _—_— be free of a real damage; Nemi- 


ni juris error in damnis amittende rei ſue nocet*. And indeed reſti- 
tution would be competent on the other title, vi. candictione fine cau- 


fa; for the thing or ſum unduly delivered would be with the receiver 


45. In order 
to this reſti- 
tution, the 


payment 
muſt not on- 
ly have been 
unduly made, 
but remain 


undue ſtill. 


27. If the 


debt pad 


was only bar- 
red bya legal 
ivilege, no 
Lav ie. is 
in- 
ces of 
ſuch, 


withſtanding voluntarily enſued, it could not be re-demanded . 


in the ſame manner without any conſideration, whether the payment 
or delivery happened thro' ignorance of the law, or of the fact. 


THe thing muſt be paid not only unduly, but likewiſe remain ſtill 
not due, at the time of ſuing reſtitution. For example, a conditional 
debt is paid pending the condition, and if, before action is intented, 
the condition exiſts, reſtitution will be denied, becauſe the debt be- 
comes truly due; and if a debt to a day certain is paid before that day 
exiſts, there is no b e for the debt is due tho the term of 
payment is not come; but if it is uncertain if ever the day ſhall exiſt, 
as at ſuch an age, the ſame rule holds as in a conditional debt ©, for 
an uncertain day is equal to a condition. 


Ir the debt is excluded by e exception, introduced in fa- 
vour of the debtor, which cuts the ground of debt, as if it was 
extorted or obtained by fraud 4, payment by one that knew not the cir- 


cumſtances, as by an heir or executor, mult be reſtored ; becauſe in 


reality the debt is not due, which can be excluded by ſuch exception. 


Bor if the . does not truly cut off the ground of debt, but 
is only a legal privilege whereby the debtor may defend himſelf againſt 
it, the debt, if paid, will not be refunded ; for the party is preſum- 
ed to have obſerved bonam fidem, by voluntarily ſubmitting to the debt, 
tho' not legally binding: this was the cafe of money lent to children 
in family, without conſent of their father, by the civil law; action 
was denied to the creditor, in dium of him; but, if payment not- 


TH1s ſeems to be the caſe of bonds or other ſceurities granted for 
money loſt at game, or lent knowingly in order to gaming, by the 
Britiſh ſtatute . The law denies action upon ſuch ſecurities, but can- 


not hinder voluntary payment: the like will hold in bonds for bor- 


28. If the 
bond labour- 
ed under a le · 
gal nullity 
only, the mo- 
ney paid 


rowed money granted by a married woman ; ſhe is not liable to pay 
it, nor is the husband, unleſs it turned to his account : but, if fuch mo- 
ney ſhall be paid by the wife out of the proceed of the fame, or out 
of her own effects, after diſſolution of the marriage, there is no reſti- 
tution &: thus, by the civil law, no action lay upon a nude pation ; 
but, if it was repeated or homologated, an action was competent b, 
and much more, if it was fulfilled, reſtitution ſhould be denied. 


I concetve, that where the obligation labours under a legal 
nullity, but there truly interveened a debt, as in bonds void for not 
obſerving the ſolemnities of the act 1681, there is no reſtitution, for 
the above reaſon; ſuch exception being only a privilege which may 
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be paſt from by the ereditor; and if he pays the bond, without either 
notice of the nullity, or perhaps not knowing the law in that 


tak! 


reſpect, he cannot re-demand it, on pretence of the nullity of an ob- 


ligation, which, at the time of ſuch action, is diſcharged ; for the debt 


Was naturally due, at leaſt by the debtor's owning it, the ſame muſt 


be reputed to have been ſuch. If the principal ſum was truly due, 


but not bearing annualrent, the intereſt paid will not be ſubject to 


re- payment ; becauſe tis preſumed to be voluntarily given, which a 
debtor'may do, tho' under no obligation. This ſo far holds with 
us, that in ſuch caſe the payer of the annualrent, for one year, will 
be liable for intereſt thereafter, during the non-payment of the prin- 


cipal ſum o, the covenant of parties being thereby evidenced. 


Tux action is only granted for reſtitution of the thing unduly re- 
ceived; and as to the intermediate fruits of ſubjects affording them, 
fo far only as the poſſeſſor was thereby enriched *: in this caſe the 
bona fide poſſeſſor differs from other bona fide poſſeſſors, thoſe not 
being liable at all for the fruits that are ho fide received, as above, 
without diſtinction, whether they have turned to their account or 
not: whereas a bona receiver of what was not due is liable, by 
the civil law, to account for the fruits In quantum locupletior fuctus 
eft, ſo far as he thereby profited. But this diſtinction will not hold 
with us; for the foreſaid maxim would ſecure the poſſeſſor upon 


demanded, 
nor intereſt 
paid on a 
debt not 
bearing in« 
tereſt, 


29, How far 

is this action 
competent 
for the by- 
gone fruits, , 
or intereſt of 
things undu- 
ly received. 


title, ſufficient to found bonam fidem, or a belief that the ſubje&t 


an 

is his own, without inquiring, whether he had thereby profited or 
not; and, if it were otherwiſe, indolence or prodigality would be 
indulged, and induſtry or frugality diſcouraged, which is unreaſonable. 


AND as to intereſt of ſums unduly received, it is not at all due, 


unleſs the ſums received did bear intereſt at the time, more than if 


it was a loan, without paction for annualtent; for undue payment is 


a kind of loan, and is fo termed ©; but, if the ſum bore intereſt, then 


the principal ſum and annualrent, till re-payment, muſt be made 


good, as was before obſerved. 


Ir one knowingly. receives what is not due, from one who igno- 
rantly pays or delivers it, he is liable for all the fruits, rents or 
intereſt, and all damages to the utmoſt, and was guilty of theft by 
the civil law f. But this laſt will not hold by the modern laws s, 


whereby theft is more ſeverely puniſhable than anciently it was, and 
therefore cannot be ſo eaſily interred. 


WHERE one knowingly pays, or delivers what is not due, he is 
underſtood to gift it, by the rule of law, Cujus per errorem dati re- 


petitio eſt, ejus conſulto dati donatio eſtb; and conſequently the fame 
is not to be refunded. 


IT is a certain rule, That he who gets payment of a juſt debt, 
tho' not from the true debtor, is not liable to reſtore. Reperitio nul- 
la eſt ab eo qui ſuum recepit, licet ab alio quam vero debitore ſolutum 
eſt i. The meaning is, that where one pays another perſon's debt, 
by delegation, believing that he was debtor to the delegator, as to 
which he afterwards finds he was in a miſtake, the creditor who re- 
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ara is not concerned, but the payer has only action a- 
t 


gainſt the debtor for whom he-paid* ; but, otherwiſe, payment re- 


ceived of a juſt debt, not from the proper debtor, ſubjects the re- 


33. Re-pay- 
ment is not 
granted, 
where the 
ayment is 
— tranſ- 
action, or af- 
ter the party 
has ſworn, 
upon a refe- 


rence to his 


oath, that the 
debt is due, 


34. One re- 
ceiving ano- 
ther's mon 
for a valuable 
confiderati- 
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35. How far 
one's entring 
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a natural ob- 
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the creditors, 
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36. The ob- 
ligation upon 


— poſ- 
teſfuug things 


ceiver in re- payment d. For example, one who believing himſelf 
heir, when he is not, pays a debt owing by the deceaſt ; he may re- 
demand it from the creditor that receives it, whole action againſt the 
true heir remains entire for the debt. 


ResT1TUTION is excluded, when payment is made by way of 
tranſaction, even tho a diſch of the whole debt ſhould after- 
wards appear ©. It is likewiſe, in the judgment of law, a judicial 
tranſaction (, where one of the parties {wears to the truth of a fact, 
upon the reference of the other, which, by writings thereafter dif- 
covered, appears to be falſe; as where, on the defender's reference, 
the purſuer ſwears the debt is ſtill owing, which, by a diſcharge af- 
terwards found, is proved to have been paid; tho he that has ſworn 
may be liable to a proſecution for perjury, at the ſuit of the public, 
yet the condition of the reference, 'I hat the party ſhall carry the point 
upon ſwearing, muſt regulate the civil right, the rule being, that Dato 
JOE non aliud quæritur, quam an juratum fit, remiſſa queſtione, 
an debeatur *. 


Ir one receives money or bank-notes, bona fide, in payment of a 
juſt debt, or for other lawful conſideration, which had been deliver- 
ed to a poſt or carrier, and interverted by him, the receiver is not liable 
in reſtitution to the owner, becauſe the currency of money or bank- 
notes, which are equivalent, mult not be obſtructed. 


THE entry of heirs ſubjects them to a. natural obligation to pay 
the anceſtor's debts, which is a kind of reſtitution to the value of the 
deceaſt's eſtate ; for Bona intelliguntur cujuſque, que, deducto ere aliens, 

ſuperſunt ; ſo that, by intermeddling with the eſtate, he is under- 


7 ſtood to ſubje& himſelf to that extent. The obligation of executors 


to account for the ſubject, ſo far as they have not a proper intereſt 
themſelves, is of the ſame kind, but more expreſs ; for they find cau- 
tion to be anſwerable to all perſons concerned, and thereby are di- 
rely bound to the amount of the inventaries confirmed. And as 
to the obligation of the heir, 'tis implied to the value of the heritage ; 
and to extend it further is only the reſult of poſitive law, of which 
I ſhall fully treat afterward 8. 


Uro the like ground, one that recovers, on a furthcoming, a 
ſum to which another had right by aſlignation, .intimated before the 
arreſtment, is liable to reſtore it to the aſſigney b, who may likewiſe 
ſue the debtor for a ſecond payment, the firſt being unwarrantable. 


Tue obligation whereby perſons that poſſeſs things in common, 
without ſociety, are bound to divide them, is a natural obligation re- 
ſembling that of reſtitution. The action, familiæ erciſcunde, among 
co-heirs, for dividing the inheritance ; communi dividundo, among o- 
ther proprietors in common ; and finium regundorum, as to marches, 
were ordinary with the Romans i. Theſe actions were introduced, 


to xemedy the great inconveniency of poſſeſſing in common, * 
the 
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the ſubject is for moſt part neglected; for, as the law expreſſes it, Na- 
turale vitium eft negligi quod communiter poſſidetur *. 


Commons, belonging to divers heritors, were not of old with us 
ſubjected to a diviſion ; ſo that, unleſs all parties intereſted concurred 
to divide the ſame, they behoved to remain common ; but now ma 
be divided at the pleaſure of any of the parties. The diviſion of them 
is regulated by expreſs ſtatute *, which provides, that diviſion may be 
inſiſted in, by an action before the lords of ſeſſion, at the inſtance of 
any having intereſt, and the lands adjacent to each heritor's dwelling- 
houſe — be allotted for his proportion: the commons belonging 


to the king in property, or to royal borows holden in burgage, are 


excepted. 


In the diviſion of commons, where one hath the ſole property of 
the land, and likewiſe an intereſt of common paſturage on it to his 
adjacent lands, in common with others, he gets allotted to him a 
fourth part in the diviſion, as a præcipuum for his right of property, 
on account of the mines, coals, &c. within the ſurface, Which be- 
long to him, and a proportion of the remainder with the others that 


have a ſervitude only , in purſuance of the act of parliament before 
quoted. 


and therefore the court lately, in a ſuit at the inſtance of a proprie- 
tor of lands, liable in common paſturage to a neighbouring heritor, 
would not ſuſtain action upon this ſtatute for a diviſion, the heri- 
tor of the dominant tenement having oppoſed it?; and truly, from 
the nature of the thing, the ſervitude is over the whole lands, unaque- 
que gleba ſervit, and therefore it cannot be reſtricted to any part, and 
much leſs excluded and compenſated, b giving in lieu of it a part of 
the lands in property. But where ſeveral neighbouring heritors have, 
in conjunction with the heritor of the ground, a common E 
thereon, tis probable the court will, notwithſtanding that late caſe, 
which was only in a queſtion with a ſingle heritor, having a com- 
mon paſturage, allow the diviſion to proceed, according to the rule 
followed in the former precedent, which will tend much to the po- 
licy of the kingdom ; and the reaſon of the ſtatute ſeems to hold 
equally, where divers perſons are intereſted in a common paſturage; 
and in a later caſe between an heritor of a muir, with a party who 
had only a common paſturage thereon, not excluſive of himſelf, the 


THr1s ſtatute ſeems indeed only to concern common roperice ; 


lords found, That, without prejudice to the property of the heritor, 


the ſurface of the muir might be divided according to the ſeveral par- 
ties intereſt in the ſurface ©. | 


THE diviſion among co-heirs, co-adjudgers, or other conjunct 
proprietors, pro indiviſo, proceeds on a —— out of the chancery, 
directed to the ſheriff of the bounds, ſubject to the review of the lords 
of ſeſſion i, tho' the ſentence is founded on a verdict. In the diviſi- 
on among heirs- portioners, the manſion-houſe, yards and gardens, or 
orchards, not in uſe to be ſet for rent, will be allotted to the eldeſt; 
and ſhe is likewiſe preferred to the cuſtody of the writings i. 
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Tux poſſeſſion of lands lying run-rig, belonging to divers heritors, 
is moſt prejudicial to the policy of the nation, by planting and in- 
cloſing the ground; and therefore it is provided by ſtatute *, That 
where different heritors lands ly run-rig, either party may apply to 
the judge-ordinary, or juſtices of the peace of the ſhire, and, on ci- 
tation of all parties having intereſt, obtain the ſame to be divided, ac- 
cording to their reſpective intereſts: in this caſe, the manſion- houſes 
muſt be reſerved to the proprietors, and the ſhares, moſt commodious 
to the ſame reſpectively, muſt be adjudged to them. Borow acres 
are excepted from this act, ſo that they muſt be poſſeſt ſtill rut-rig, 
without any diviſion. Lands are run-rig, where one heritor has one 
ridge or rig, and another the ſecond, and fo on interchangeably over 
the whole parcel of land, and this takes place between two or more 
An and, from the nature of the thing, can only be of ar- 
able lands. 


OTHrrx things in common may be divided by an action before 
the judge ordinary, when diviſible ; or, in caſe the thing is not divi- 
ſible, as a ſhip, the major part may bring it to a roup ; or any one of 
them may oblige the reſt to take his ſhare, at the price he ſets it up 
at, or allow him to have theirs at the fame price, by an action of ſett 
before the high court of admiralty. 


Fon the right of reſtitution ariſes the action of Exhibition and 
delivery, which concerns all moveables, but eſpecially writings in 
another's poſſeſſion. It is competent to the parties intereſted ; but, 
whete there is no receipt, it is only relevant by the defender's oath, 
that he may qualify the cauſe of his intromiſſion*. The purſuer muſt 
in this caſe particularize, and prove the way, whereby the things claim- 
ed paſſed from him or his predeceſſors, otherwiſe than by a title of pro- 
perty; as being lent to the defender or his author, or poſſeſſed by the 
deceaſed at his death, to whom the purſuer is executor, all which may 
be proved by witneſſes ©, but otherwiſe poſſeſſion of moveables pre- 
fumes the property: and as to writings, the delivery is preſumed, 
when out of the granter's hand ; and ſome writings are even good 
without delivery, as not only bonds of proviſion to children, ti which 
formerly) but likewiſe mutual contracts a, writings reſerving the grant- 
er's liferent or power to diſpoſe , or diſpenſing with the delivery, and 
bonds taken by a debtor, or in name of his creditor, which, in ſuch 
caſe, he holds as truſtee for the creditor . 


Tu libel in this action conſiſts of two branches; the firſt is, That 
the defender has the writings at preſent, or at leaſt had them at the 
time of the citation. This Having, at the time of the citation, being 
proved or acknowledged, the defender will be eſteemed the Haver 
ſtill, or at leaſt a fraudulent Away-putter, unleſs he prove, that he 
warrantably diſpoſed of them, or loſt the poſſeſſion in a fair way. 


THe other branch is, That the defender had the writings before 
citation, and fraudulently put them away. It will not be ſufficient 
here to prove the Having, but the fraudulently Away-putting. muſt 
likewiſe be proved, which, being an act of the mind, cannot be re- 
gularly done, otherwiſe than by writing, or oath of party s; = 
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ſome ſpecial circumſtances, inferting fraud, are offered to be proved, 
which is competent by witneſſes*, vg | 


No action of Exhibition and Delivery is competent with reſpect to 
writings in the granter's hands; for either they are ſuch as are not 
ood without delivery, and ſo cannot be forced out of his hands; or 
they are good, yet that is only as to the repreſentatives of the granter, 
as bonds of proviſion to children; but the granter may at any time 
deſtroy them, and conſequently neither the one nor the other can be 
recovered from the granter; or, if they were once delivered, they 
will be preſumed to Fave been given back to the granter by the per- 
{on intereſted in them, on payment, the tule being, That c a- 
pbum apud debitorem repertum D folutum*, Mutual con- 
tracts, being found in the poſſeſſion of one of the parties, may be 
recovered by the other, ſince it is the evidence of both; but if the 
contract conſiſt of two ſides, which are both in the poſſeſſion of one 
of the parties, he may adject 
ſuit of the other, which may avoid the contract; as that it was ſign- 
ed by him the poſſeſſor of the writings, on a condition that was 
rejected by the purſuer © ; for the defender's being poſſeſſed of both 
ſides ſhews, that ſomething was to be performed on the other 
ſince otherwiſe they would have been interchanged. 


' Obſervations upon the law of England in relation to the premiſes. 
RESTTTUTION of goods to the owner, that come into the poſ- 


ſeſſion of another, without his crime, or where it is not in vertue 
of a contract between them, which is the ſubject of this title, is, in 
ſome caſes, governed by the ſame rules in the law of England as 
with us, and in others not. Eftrays, or cattle that ſtray into another 
man's land, ought to be reſtored to the owner; but if they are pro- 
claimed at the market, in two ſeveral towns next adjoining, they are 
eſcheat to the king, or lord of the manour, in his majeſty's right, if 


the owner do not claim them within year and day *; and the caſe is 
the ſame by our law. | 5 


Goods ſtollen likewiſe ought to be reſtored to the owner, even by a 
urchaſer bona fide, but which admits of two exceptions by the law of 
ngland, not received with us; 1. Waits, or goods ſtollen and waiv- 
ed by the thief, upon the purſuit, that he may the more eaſily eſcape, 
being ſeized in his flight, are forfeited to the lord of the manour, un- 
leſs the owner is in freſh purſuit of him, otherwiſe he loſes the goods, 
as 2 puniſhment for not purſuing the thief, in order to bring him to 
trial ; but, if the thief had not the goods in 
owner may ſeize them where he finds the fame®, | 


2. Sale of goods in an open market, to one who, hora fide, buys 
them, tho' ſtollen by the ſeller, ſecures the buyer in the property ; 
but there are divers regulations by ſeveral ſtatutes, eſpecially as to ſtol- 
len horſes ſold in fairs and markets, to ſecure the property to the 
owner, which he may {till claim, if theſe rules are not obſerved “. 
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as likewiſe flotſam, jetſam and lagan* ; but where a man, cat or 

oods may 
be known, neither the veſſel nor any thing therein ſhall be adjudg- 
ed wreck, but ſhall be reſtored to the owner, if he claim the ſame 
within the year and day after the ſeizure d. This is conform to our 
law, by ſpecial ſtatute -: however, we do not obſerve the law of ſhip- 
wreck towards the ſubjects of any country where it is not prac- 


tiſed; but I do not find any ſuch regulation in the law of Eng- 


Ir the goods are ſeized by any other than the admiral, or lord of 
the manour, where he has right, the owners have action againſt them 
to recover the ſame, notwithſtanding their being wreck. The Bri- 
tiſh ſtatute, for preſerving ſhips and goods therein, that ſhall hap- 

n to be ſtranded on the coaſt of this kingdom i, extends over all 

ritain, and introduces moſt wholeſome regulations for that purpoſe; 


but reſerves wreck, jetſam, lagan and flotſam, as before the act, and fo 


makes no alteration in our law in that reſpe& : and I conceive, that, ac- 
cording to our law, even theſe may be claimed by the owners within 


the year and day, when they belong to the ſubjects of countries that 


do not practiſe the law of ſhipwreck. 


TREASURE trove, i. e. gold and ſilver hid in the earth, being 
found, is the king's, or 2 s to the lord of the manour under 
him* ; but T apprehend, that, by our law, in conformity to the ci- 
vil law, the owner may aſcertain: his property therein; for then 


it ceaſes to be what in the judgment of the law is eſteemed Theſaurus, 
ly whereof the owner is not known. 


or Treaſure, viz. ſuch on 
THE law of England is the ſame with ours as to Deodands, and 
it is there laid down as a rule, That omnia gue movent ad mortem ſunt 
deodanda ; and therefore, where a cart, meeting a waggon loaded upon 
the road, endeavouring to pals by the waggon was overturned, and 
threw the perſon that was in the cart juſt below the wheels of the 
waggon, and the waggon ran over the man and killed him, the cart, 
waggon, and all the horſes were Deodands, becauſe they all contributed 
to the death of the man ; ſuch things, tho' forfeited to the king, are 
commonly given to the uſe of the poor f. | 


As to ſhips or goods taken from enemies, the law muſt be the ſame 
over all Britain, as concerning Public right, and which indeed is go- 
verned by the law of nations; and, with reſpect to ſuch as belong to 
the king's ſubjects, taken by the enemy, and retaken, the caſe is di- 
ſtinctly regulated by the Britiſh ſtatute, that they ſhall be reſtored to 
the owners, with allowance to the captors, as therein mentioned i. 


By our law, one, that poſſeſſes lands upon a title of property, is 
not liable to reſtore the fruits and profits to another who « 1885. x 
happens to evict the property from him, upon a title paramount, and 
is only anſwerable for the profits with which he intermeddles after 
the judgment; and I conceive, that the law of England is the ſame; 
for, in real actions, or pleas of land, no damages are given, _ 

where 
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be free of all the intermediate acts, done betwixt the 
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. where it is warranted by ſpecial ſtatute *; as in the caſe of Diſſeiſin, the 


defendant, againſt whom judgment is given, is ſubjected to double 
rents, or arrearages and damages; ſo that I take the law of England 
to be, That a party is not liable for rents while he is a bona fide poſ- 


till the right of the land be determined, the 
to have ſuffered any wrong; and that the burthen of the feudal du- 
ties lay upon the Tenant in poſleſſion, and therefore he was intitled to 


receive the meſn profits, till ſome other made out a better right, who, 


after recovery, might have maintained an action of treſpaſs ©; but this 
admits of an exception inthe caſe of the king, who ſhall be anſwered 


che mean profits from the time of his title .. 


As to the divers conditions in the civil law, whereby it was law- 
ful for the party to recover what he had given in view of ſomething to 
be done, or paid to him by the receiver, which was not made good, or 


| Where the turpitude of the receiver gave occaſion to ſuch recove- 
ry, the ſame ſeem to take place in the law of England: thus, 


if a man infeoffs another, upon condition, That if the feoffee 
do not pay to the feoffor a certain ſum of money at ſuch a day, then 


the feoffor may re-enter to the land: if the condition is broken by 
non-payment at the day, the feoffor may re- enter, and take his land 


he ſhall 
rſt feoff- 
ment and the re-entery *: and the caſe is the ſame, where the cauſe 
of granting the right was to be performed, and the grantee fails in 
performance, for ſuch cauſe has the effect of a condition. 


again, and hold it as in his firſt eſtate ; by which re-ente 


THERE is no doubt likewiſe, but an action upon the Caſe will lye, 
by the law of England, againſt one 2 payment of a debt from 


a perſon who erroneouſly ſuppoſed himſelf to be debtor when he was 


Covel. inſt, 
jur. Angl. 1. 
3. tit. 17. 


not: this will proceed upon an implied Aſumpſit or promiſe, whereby 
the law intends, that the receiver ought to reſtore the money in the 
fame manner as if he had borrowed it f, and therefore in the civil law 
it is called Promutuum, an implied loan. Uponthe ſame ground, one 


who, thro' miſtake of his title, conſents to another's receiving money 


c Vin.(fraud) 
p. 549. 


d Vin. (acti- 
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the caſe) 269. 
Vin. (fraud) 
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does not deliver the thing 


that had no right to it, will recover the ſame from the receiver: thus, 
mortgage- money being reſerved payable to the worn ee, or his heirs, 
the mortgagee dies, and his executor conſents to the heir's 8 
money, yet what the executor did, being upon a miſtake in thinking, 
the heir was intitled to the money by reaſon of the reſervation, it was 
decreed that the heir ſhould repay all the money to the executor *. 


Tus, by the law of England, an action of Debt, or Aſſumpſit upon 
the caſe, is competent to the party who pays money by miſtake, or 


ſeſſor, tho' another ſhall be found to have a better right to the land, 
and thereon evicts it; and the reaſon aſſigned in that law is, That, 
party could not be faid © 
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upon inſurance, when the ſhip does not go the voyage, and, to him 
t wins the wager, againſt the holder of the ſtakes. ns 


| AGain, where one pays money knowingly, upon an illegal.con- 


ſideration, the party that receives it ought to be puniſhed for his of- 
fenee, and he that pays it is partaker thereof, and there is no reaſon 
he ſhould have the money again, for he parted with it freely, et vo- 
lenti non fit injuria ; and ſo he has no action to recover the , 


Bur it is not deemed turpis contractus, where 2 man gives bond to 
2 woman for a certain ſum, the conſideration whereof was, That he 
had kept her for his miſtreſs ; but a bond granted by a man to a wo- 
man, as a penalty, in caſe he did not marry her, (which he did not) 
was decreed in chancery to be given up and cancelled; becauſe _—_— 


ought to proceed from a free choice, and not be forced by a - 
ty, which is a kind of compulſion *. 


| In theſe principles the law of England exactly agrees with that of 
Scotland, and no doubt both are derived from the ſame ſource, vis. 


Tut deciſion of the civil law received with us, in the caſe of 
a corrupt bargain on the part of both contracters, to give money for 
the pettormance of ſome unlawful act, that the Nor of the mo- 
ney ſhould hold it, takes place in the law of England ; but the receiv- 
&'s caſe is ſo odious, and criminal ſometimes, that tho' he is not li- 


* 
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curities) 
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able in reſtitution to the giver, yet he is ſubject to ſevere puniſhment 


thus, by ſpecial ſtatute, any perſon that takes money, or other re- 
ward, to help people to their ſtollen goods, is to be adjudged guilty of 
felony, without benefit of clergy © : this, tho a Britiſh ſtatute, is li- 
mited to England, but affords good reaſon for our judges to inflit an 
arbitrary puniſhment of the ſevereſt kind upon fuch offenders ; ſince 
thereby thefts are much encouraged, the money received being com- 
monly divided between the receivers and the 3 as the abovè ſta- 
tute ſets forth. | 


As one has reſtitution of his goods, or the value, conform to the law 


of England, by an action of 'T rover and Converſion, I ſhall make ſome 
few — further upon it, as being of importance. There is 
a Trover in fact, viz. when one finds another man's goods; and a 
T rover in law, i. e. when one bails over, or delivers his goods to ano- 
ther to keep, and the receiver converts them to his own uſe, and 


this action will lye for Negro ſlaves, where they are bought and ſold 
ar mea. -. >: -- 


- Ir one finds another's goods, and refuſes to deliver them to the 
owner, this action lyes, tho' the detainer converts them not to his 
own uſe ; and if the finder deliver them over to another, he is charge- 


keep the goods he finds, ſo ſafely, as he that comes to them by Bail- 
ment; Ae an actual Taking, is proved, the action lyes, without 
E a demand and refuſal, as one's taking a man's Hat off his head; 

ut it is otherwiſe, if it came by Finding. 
ONE 


loſes them; ſuch perſon is not bound to 
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* Thid. 24 I, 
&c. 


Vn. Mad. 
245» 


d Ibid, 246. 
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Onxx that finds a bank bill, and aſſigns it over, for a valuable con- 


ſideration, to another who receives the money, or gets it renewed in 


his own name, is anſwerable-to the owner of the firſt bill, but the 
Aſſignee is ſafe *. = 


WInXXE goods are delivered as a pledge, it is a ſpecial ballment; 
and denial in ſuch caſe to give them up is no Converſion, becauſe he 
has a qualified property in them, till his debt is paid: but, if one 
delivers his goods or money to another to keep, and he detains them 


18. If one 
that finds a 
bank bill, and 
aſſigns it o- 
ver, how far 
the aſſignee 
anſwerable. 
19 Where a 
bailee retains 
goods after 
requeſt, ĩt is a 
converſion. 


after requeſt, it is an act of Converſion; for a Converſion is only the 


aſſuming to one's ſelf the property and right of diſpoſing of another's 
s; and he that detains the ſame without cauſe, after requeſt, takes 
upon himſelf the right of diſpoſing of them. 


As the maxim of the civil law, Bona fide poſſeſſor facit fructus con- 


ſumptos ſuos, and which takes place with us, holds likewiſe in the 


©Vin.tit.(ac- 
count) 185. 
186. 


7 2 Danv. 
abr. 5 11.512. 


law of K ſo there is no relief given in equity for the meſn 
profits. I hus, if one is evicted at law, and the other party had been 


1n poſſeſſion above 20 years, and no account demanded, or bill filed 


in that time, the ſtatute of limitations will bar an account in equity, 
by bill in chancery, as well as in an action of treſpaſs, for the mean 


profits, at law; but, regularly, the poſſeſſor muſt account after a tis 


pendens againſt him, and there ought to be a retroſpe& to the begin- 
ning of the ſuit e. 


I is a natural 


England, that where one of more Co-parceners, Joint tenants, or 
tenants in Common, is at the coſt of procuring a judicial partition of 
the ſubjects common betwixt them, he ſhall be refunded proporti- 
onally of the ſame, by the others equally intereſted, when . can- 
not amicably adjuſt a diviſion thereof. 


And the obligation likewiſe, whereby heirs, executors and admi- 
niſtrators, are liable to the creditors of the deceaſed, at leaſt to the 
extent of the ſubjects to which they have right from them, takes 

lace in the law of England, which I ſhall more particularly obſerve 


in the titles concerning theſe matters. 


As, by our law, an action of Exhibition and Delivery is competent 
to the owners of goods againſt the detainers ; ſo, by the law of Eng- 
land, an action of Detinue lyes againſt all detainers, for recovering 
the things detained ; it muſt be laid ſo certain, as the thing may be 
known. It lyes not for money out of a bag, or corn out of a ſack, or 
ſuch like, called, in the civil law, things Fungible, becauſe they conſiſt in 
quantity, and cannot be known from other parcels of the ſame kind*, 


Bur, if the poſſeſſor has converted the ſubjects to his own uſe, 
then an action upon the caſe, or Trover and Converſion, may be ſued, 
for recovering damages to the value of the goods, It is not mate- 
rial, upon what name Fol the defendant came to have the goods, tho', 
from the tenor of the writ, whereon the action proceeds, it muſt be 
ſuggeſted That he found them.” One may take poſſeſſion of the 
goods he finds, but he ought 120 1 them, and is bound to 70 
| 0 
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the ordinary courſe, by proclaiming the ſame in a public market, or 
otherwiſe advertiſing them, that the owner ws have notice where 
they are *, It lyes for money in a bag, and all moveable goods be- 1 Dany. 

longing to one, in another's poſſeſſion. | abr, 21, &. 


3 In theſe actions, which pretty much reſemble one another, the 
at e plaintiff muſt prove a right of property in the goods and chattels, or 
plaintiff at leaſt a lawful poſleſſion for ſome time, and a poſſeſſion in the de- 
ger do rer. fendant b. But, by our law, a purſuer, in ſuch caſe, muſt not only „ p, 
ver his goods prove that he had the property, or lawful poſſeſſion, but likewi 9 
or cha. bow he loſt the poſſeſſion, guomodo defiit poſſidere; for otherwiſe, the 

defender, being poſſefled of the goods, is preſumed to be the proprie- 

tor, and that he, or his authors, purchaſed them from the purſuer ; 

and no doubt, fince, by the law of England, the queſtion is tried by 

a jury, they muſt be ſatisfied, whether the plaintiff or the defendant 


has the preferable right to the goods ſued for. 


TX. I 
Gift, Recompence, 


SECTION I. Gift. 


« 
- 


1. Remunera - 1 

tion founded IFTS are voluntary; but when made, Recompence is due, and 

4 is founded in the natural obligation to gratitude. There is no- 
e obligati- 


on to it pro- thing more praiſe-worthy, than a grateful ſenſe of a gift in the re- 
| ducesnocivil ceiver, evidenced by making a remuneration, if the party is able. 
1 . But, on the other hand, the giver cannot in law demand it; nor is 
| | it commendable to gift with ſuch views: for a donation, with a pro- 
ſpe of the equivalent, is no Gift in the intention of the giver, but 
rather the effect of a ſordid mercenary diſpoſition, which ought not 
to be encouraged. For this reaſon, and becauſe, if complaints of 
ingratitude were indulged by law, all the tribunals of a nation would 
ſcarce be ſufficient to determine them ; the natural obligation to gra- 
titude is not enforced by the civil ſanction, fo far as concerns a re- 
muneration ; but, at the ſame time, it ſecures the donor againſt un- 
grateful Returns, or Injuries for the benefits received, as ſhall after- 
wards appear. 


— — 

At. 
r aut L412 
— — 


— www wy. tw we 


2. Gifts or A 61FT or Donation is The liberal grant of any thing, to which 
what ſenſe a One could not be compelled by law *. Under this definition Remune- . I. 82. ff. 


| 
| donations; in 
| 


' remuneration ratory gifts are comprehended, becauſe one cannot be forced by law de reg. juris. 
| fach. to them, tho, in ſome reſpects, they are not deemed as pure gifts *, »I. 25.4 
| Thus, dy the civil law, when a defender, in an action for the recovery 3 

5 of an inheritance, was over- ruled, he was liable for his intromiſſions, : 
even bona fide, ſo far as he was lucratus, or gainer thereby; but was not 
obliged to account for what he gifted, tho' he thereby acquired a na- 
tural obligation upon the donatary, for a recompence of gifts made 
by him, to ſuch grantee, out of the ſubjects of the ſucceſſion ; but 
he was anſwerable for remunerations received by him, ſuch being a 
kind of exchange of one good deed for another, Velut genus quoddam 

oc eſſet permutationis, as the law ſpeaks e, ſo that what he gifted out L. 28.617. 
of the eſtate was thereby replaced: but honoraries, or fees to lawiers 
and phyſicians, which may be demanded legally, are not Gifts in a 
proper ſenſe, _ 5 „ 


. 


— ——„ ae ee rr << —— 2 & Wo 
. 


Gir rs 


L. 32. e. 
de donat. 
L. 35. & 
de donat. 


e Sup. tit, 5. 


L. ult. cod. 
de revoc. 
donat- 


Stat. Rob. 
III. c. 17. 


i Voet, ad tit. 


de donat, 
y 66. 


* July 13. 


1 in caſes where writing Is not eſſential; and, being 


| Giſt, - | 125 
. Gre Ts were under ſeveral reſtraints among the Romans. If they 


exceeded 500 crowns, they were to be entred upon record“; and De- 
livery, before Juſtinian's time, was requiſite to theit perfection“; but 
with us they are peffected, to the greateſt extent, by bare promiſe or 

perfect. 
they are regularly irrevocable, except between husband and wife, 
©; but, as other pfomiſes, can only be proved by 


of which formerl | 
the promiſer. 


oath or writing 


Gris may be revoked for ingratitude, afiſing from attroclous in- 
= by the grantee to the donor, which are ſummed up under five 
eads in the civil law. This matter is regulated, with us, by the 


rules of _ and natural reaſon ; but the law does not regard eve 


flight diſpleaſing behaviour. Thus, the court of ſeſſion ſuſtained a mo- 
ther's revocation of a gratuitous diſpoſition, granted by her to her ſon, 
of her eſtate, on account of ingratitude, he having thereafter barba- 
rouſly uſed her; and this is eſtabliſhed by our ancient ſtatute *, 


Bur revocation for ingratitude takes no place, unleſs the donor 
himſelf reſents the injury, and thereon recalls the gift; for otherwiſe 
tis preſumed he forgave it; and, being of the nature of an action of 
injury, it is not competent againſt the heir of the ingrate donee , un- 
leſs it was ſued againſt himſelf; and, * merely perſonal, can have 
no effect againſt ſingular ſucceſſors in the ſubject for onerous cauſes. 


ACCORDING to the dictates of the civil law, if one made a do- 
nation of all, or the greateſt part of his eſtate, when he had no chil- 
dren, and came afterwards to have them, the gift became void, and 
the donor returned to his own * ; upon the preſumption, that, if he 
had thought of having children, he would not have made it. This 
is received as law in many nations, particularly France and Holland, 
at this day b. It is a doubt, if this would hold with us, there never 


having been an inſtance of it in donations perfected by delivery: and 
iy, the conſtitution whereon this doRrine is founded, in the civil law, 
concerns only ſuch donations from a patron to his freed-man, where 


the ſpecial connection betwixt the perſons might have given occaſion 
to ſuch deciſion ; and accordingly it is limited to that particular caſe 
by many learned lawiers .. 


Bur whatever may be the caſe with us in donations inter vi vos 
perfected, whereby there is a preſent right acquired to the grantee ; 
yet in teſtamentary ſettlements or donations, mortis cauſa, where no 
preſent right paſſes to the univerſal legataries or donataries, I humbly 
conceive, that they become void in the event of the maker's having a 
lawful child thereafter, of which he had no expectation at the time of 
the ſettlement, provided he dies before he is preſumed to have known 
of the child in utero : but if, after he knows of his having the child, 
he ſuffers the ſettlement to continue unrevoked, the caſe may alter; 
by ſuch conduct he may ſeem to prefer the grantee to his own 
child, which he may do by ſuch deed, if he prejudice not the legit- 
tim, or the proviſions in his contract of marriage in favour of the 
children thereof. This nullity was once pleaded, but not decided, 
ſome time ago *: and lately, a Hearing in preſence was appointed in 


u. en the following caſe; An old man, that had no children, made a ſetile- 


ment 


* 
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ment of his whole eſtate upon his nephew, during his firſt marriage, 
by a reyokable deed ; and thereafter, marrying 2 ſecond wife, died, 
when ſhe was only about two months gone with child, and was ſo far 
from knowing of the child's being conceived, and providing for it, that 
he made an univerſal right to his moveables on death-bed, in favour of 
his wife, with the burthen of payment of a ſum to his nephew, on 
whom his heritable eſtate remained ſettled *. The poſthumous child 
was adviſed to bring a ſuit againſt the nephew, for ſetting aſide the 
ſettlement, whoſe friends and adviſers would not abide the fate of a 
deciſion, but quitred a great part of the ſubje to the child, by way 
of arbitration, which prevented the Hearing in preſence. 12 

Tux reaſon of this doArine is plain, becauſe ſuch ſettlement truly 
wants the determinate will of the granter, and muſt be preſumed to 
have been made upon the implied condition of his dying without 
children ; this tacit condition is founded on the WN affoction. 
Thus a fidecommiſs was left by one to his grandchild, to be reſtored 
to the teſtator's ſon, in cafe the grandehild died within his age of mi- 
nority : The grandehild died within that age, but left Aue, the 
great Papinian determines, that the condition of the fidecommiſs 
muſt be deemed to have failed, cojectura pietatis b. | 


Wr the thing gifted is evited, it were unreaſonable that re- 
courſe ſhould be granted againſt the donor, unleſs ir happened thro” 
his own fact; and therefore the implied warrandice is only from the 
donor's future facts and deeds, and from fraud and deceit; for, if 
one knowingly gifts what does not belong to him, and the receiver 
ſuffers damage thereby, it muſt be repaired by the giver, in caſe he 
did it of defign to enſnare the other, who poſſibly lays out great 
charges in improving it ©. 


By the civil law, one that came under gratuitous obligations, be- 


July 1733. 
Petrie contra 
Petrie. 


v L. 102. ff. 
de condit. et 
demonſt. 


L. 18. Fult. 
ff. de donat. 


yond the extent of his effects, had beneficium competentiæ againſt exe- 


cution upon them, 7. e. he might retain to himſelf, after deduftion 
of all his onerous debts, ſo much as would be ſufficient for his own 
ſubſiſtence ; but gratuitous deeds came not into the account; for in 
theſe he who firſt ſued was preferable, Potior erat conditio occupan- 
tis*. This benefit, tho' founded in nature and equity, takes place 
with us, only where ſpecial circumſtances concur, ariſing from the 
relation of parties; and accordingly it was allowed by the lords of ſeſ- 
ſion to Mr. Thomas Anderſon, againſt his daughters ſuing upon their 
N 7 0 in his contract of marriage ©; becauſe indeed, in caſe of 

is utter indigency, they were bound to maintain him. And, in a 
later caſe, the lords allowed it to a father, ſued on a bond of penſion 
granted by him to his fon f: and, more lately, it was extended in fa- 
vour of a grandfather, againſt the grandchildren claiming upon the 
proviſions made by him to them in their father's contract of marri- 
age 5; but in other caſes it is rejected b. 58 


A DONATION may become effectual without acceptance in be- 
half of the donee. Thus, if one grant a diſpoſition of his eſtate to 
another ignorant of it, and delivers the fame to ſome perſon for the 
diſponee's behoof, it becomes an effectual right, which the diſponer 

can 


4L. 12. fl. 
h. t. de do- 
nat. I. 28. fl. 
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can never recal, unleſs he has, by expreſs proviſion in the deed, re- and 

ſerved ſuch power. The diſponee indeed may reject it, and by ſuch 
renunciation the right would return to the granter; but ſtill he was 
preſently, on delivery of the deed, diveſted of the right to the ſub» 
ject, and the diſponee inveſted with it, without acceptance; ſo that 
here the ſimple deed of the donor diveſts him; and if the other re- 
pudiate the gift, it returns to the donor: but generally acceptance is 
requiſite to {tate the right in the donee's perſon, 


only performable, That interveening before acceptance will not void 
it :; becauſe there was a right acquired to the grantce in the donor's 
life, tho' it was only to become effectual after his death. And, as 
above, a gift may ſubſiſt before acceptance on the part of the donee ; 
but acceptance ſtates the right fully in the grantee's perſon ; and, if 
he knows of the ſame, his acceptance is preſumed in law, unleſs he 
expreſsly renounce it. One may accept, either by himſelf, or ano- 


ther for his behoof n deed into his poſſeſſion, or cauſing 
put it in the regiſter, or the like. 


OBLIGATIONS ſubſiſt in favour of children naſcituri, or unborn, 
and are irrevocable, as proviſions in contracts of marriage to the chil- 
dren thereof, tho” there was no creditor at the time, and ſo acceptance 
not poſlible ; theſe proviſions are not purely gratuitous; the mar- 
riage is the onerous cauſe of them; and frequently a portion or tocher, 
on the part of the wife, interveens to procure them; therefore the 
obligation becomes effectual on account of the wife, who contracts 
for herſelf, and the children that ſhall exiſt of the marriage, and 
they become creditors upon their cxiſtence. 


 R16HTs intended to be holden as compleat, without delivery on 
the part of the granter, or acceptance on the part of him in whoſe 
favour they were made, are, as above, effectual, tho' he knows no- 
thing of them in the granter's life, as diſpoſitions, bonds, and other 
x - diſpenſing with the delivery. The right is preſently ſtated in 
his perſon, revocable by the granter, or voidable, by the diſponee his 
rejecting the ſame; and thus rights may belong to idiots or madmen, 
wh can know nothing of them, and are incapable of acceptance. 


AN univerſal donation was allowable, by the civil law, of all that 
a man had, or ſhould acquire*, and the donor was compellable to 
ſtrip himſelf of all, reſerving only the beneficium competentiæ, or a fund 
for his ſubſiſtence ; but the legittim of children, or their legal ſhare of 
his effects, was not to be prejudiced by ſuch donation . | 


I KNow no law with us againſt ſuch deed, and therefore it be- 
hoved to receive execution ; nor is it probable, that the legittim, or 
portion natural could be ſaved from the effect of it, (unleſs it was on 

death-bed) being a deed inferring a valid obligation on the granter. 

"Tis true, ſuch general diſpoſition, if lying by the granter, and only 
a donation mortis cauſa, to take effect after his death, could not pre- 
judice che legittim; becauſe it inferred no obligation upon the diſ- 
: | M m m poner, 


jection of it z 
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er . But as to deeds inter vi vos, tho 
and delivered, we have no rule or ground in law for reducing them, 
as Inofficioſe donationes, or prejudicial to the portion natural, which 
was the caſe in the civil law *. ; 


tuitous, duly excecuted 


ALL perſons, who have the free adminiſtration of their own eſtates, 
may gift, unleſs they are expreſsly prohibited by law. Thus, per- 
ſons guilty of crimes, inferring Confiſcation or Eſcheat, cannot effec- 
tually, after commiſſion of the criminal fact, make donations, in pre- 
judice of the fisk ; which therefore fall, fo far as concerns the inte- 
reſt. of the public, if either condemnation or denunciation, for not 
compearing to undergo a trial, enſues ©: but payment to lawful credi- 
tors, made at any time before ſentence, is good, that being an act of 
lawful adminiſtration ; whereas gifting is an act of profuſion d; and, 
by our law, before Declarator of eſcheat, creditors may lawfully take 
payment, and are ſecure againſt the fisk, as I ſhall elſewhere ſhew *. 


Papst s cannot make gratuitous deeds, to convey or affect their 
heritage, by ſpecial ſtatutef; and the deed is preſumed gratuitous, un- 
leſs the granter and inſtrumentary witneſſes depoſe, before the judge 
ordinary, that it was granted for true, onerous and adequate cauſes, 
and which he mult particularize. This precaution of the law was 
neceſſary, to prevent their gratuitouſly alienating their eſtates in pre- 
judice of their proteſtant heirs. | 


 Tno' Donations are ſubject to revocation, upon Ingratitude, as a- 
bove mentioned, yet remuneratory donations do not fall under that 
rule, theſe being deemed in that view onerous s; for the granter 
would have been eſteemed ingrate, if he had been deficient in his 
return for the firſt gift ; but, ſo far as it exceeds a juſt recompence, it 
may be revoked upon ingratitude, becauſe it is a Pure gift to that ex- 


tent b. 


15. Acts of 
charity not 
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tude ; in per- 
forming ſuch, 
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NEITHER are acts of charity to indigent perſons Pure donations, 
becauſe they are incumbent upon us by natural equity, and enforced 
by the ſtrongeſt motives in the goſpel i. In performing them, we are 
diſcharging our duty to Gob *, and to the civil ſociety of which we 
are members: at leaſt, this ought to be the only inducement to make 
them, which applies to all pious donations, er alms-houſes for 
the poor, are called, in our ſtatute, Maiſons dieu : wherefore, tho 
they ſhould happen to incur the charge of ingratitude, by deſpitefully 
uſing us, inſtead of grateful reſentments, there is no revocation. 


DoxaTIoNs mortis cauſa, are not Gifts in the proper ſenſe, be- 
cauſe nothing paſles effectually to the receiver, while the giver is on 
life, but they come under that name, in the general acceptation, as 
proceeding from Love and Favour : they favour much indeed of lega- 
cies *; but, as to the form of the deeds, they are different; and like- 
wiſe, in ſome views, as to the effect, and therefore are ranked a- 
mongſt donations ; thus, ſuch gift would, in the ſame manner as a 


debt, be preferable to legacies upon the executory, in caſe of deſici- 
eney of funds, | 
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' WHreN a gift, either inter vivos, or mortis cauſa, is made with cer- 
tain burthens and conditions, it is called a donation Sub modo *, i. e. 
for certain ends and purpoſes. If theſe are conceived by way of Con- 
ditions or Proviſos, the non-implement of them makes the right of 
the receiver, if the giver cm to ceaſe; and then he, or his heirs, 
may inſiſt either perſonally for performance, - or for recovery of the 
thing, by a proper action , while it remains with the receiver. 


- Bur, if theſe burthens are only impoſed upon the perſon of the 
receiver, as, That he, by acceptation thereof, becomes bound to pay 
e ſuch a ſum, or perform ſome thing to the giver, or a third perſon,” 
then a failure, in ſuch Conditions ae does not annul the 
gift; unleſs it is expreſsly ſo provided by the ſame, but only affords 
a perſonal action againſt the grantee for performance; but theſe 
burthens or conditions mult be impoſed before compleating the gift 
by delivery , and not otherwiſe, without the receiver's conſent. 


A DONATION mortis cauſa, is, © A deed, whereby one, in con- 
« templation of his death, gives any thing to another, or grants a 
* right in his favour, revocable at the granter's pleaſure.” The cha- 
racteriſtic of theſe donations is, That the giver therein prefers the 
grantee to his heir, but prefers himſelf to both * ; therefore bonds 
or other rights undelivered, containing a diſpenſing clauſe as to the 


delivery, or otherwiſe good without it; or delivered, but containing beir 


a power to the granter to revoke, may well be eſteemed donations 
mortis cauſa; for all theſe are in the power of the granter, and he 
may prefer himſelf at any time to the receiver. 


THrEsE donations not being effectual rights in the granter's life, 
all his creditors are preferable to the grantee :; but, where they be- 
come good by the granter's death, they are effectual againſt his heir 
or executor, in the ſame manner as other deeds delivered at the date. 
Such donations become void by the grantee's predeceaſe f, unleſs 
conceived in favour of him and his Heirs s; for then the Heirs are like- 
wiſc donataries, and their ſurviving the granter makes good the right. 


Dona T1o0Ns are rather preſumed Abſolute, than Mortis cauſa ; and 
therefore, tho' made in contemplation of death, if they are irrevoc- 


able, they are ſimple gifts; and, conſequently, a bond, payable at the | 


granter's Death, delivered and irrevocable, cannot be eſteemed a Do- 
nation mortis cauſa ®, but as an abſolute right. 


IT is a rule in law, That giftis never preſumed;” becauſe every one 
is underſtood to mind his own intereſt moſt; and therefore, where- 
ever the deed can receive any other interpretation, than That of a 
gift, it is conſtrued accordingly: thus, a debtor is not preſumed to gift 
to his creditor; ſo that, where one takes a right in his creditor's 
name, he is preſumed to do it in ſatisfaction or ſecurity of the debt, 
except in the caſe of rights to children, (of which formerly i) or 
where a ſtronger preſumption preponderates &. 


IT was law of old with us, that Truſt was rather preſumed than 
Gift; but now, ſinee the late ſtatute !, truſt is never preſumed, but 


muſt 
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muſt be proved. Delivery of goods, by or to a merchant, will infer 
the ordinary price without any pactionꝰ, and will not be preſumed a 
gift; for he is in the exerciſe of his buſineſs, which is to buy and ſell. 


BuT maintenance to children, either by father or mother, or other 
progenitor, is preſumed to flow from natural affeftion, and ex pie- 
tate, if the children have not a conſiderable eſtate of their own to 
rt them ; or, when furniſhed by others, and is merely voluntary, 


the father being upon the place, and no paction made with him, it 
is preſumed gratuitous ®: if the child dies in his minority, and an ex- 


23. Action 
not compe- 
tent againſt 
majors, for 
aliment fur- 
niſhed to 
them without 
compact. 

The caſe al- 
ters, where it 
is furniſhed 
to minors, i- 
diots, or o- 
thers, inca- 
pable to con- 
tract; in ſome 
caſes gift pre · 
ſumed. 


24. Negotio- 
rum geſtor, 
or manager 
ſor another, 
to what re- 
compence is 
he intitled, 
and to what 
diligence li- 
able. 


25. The di- 
rect action 
competent 
againſt him; 
how far is he 
anſwerable 
for damages, 


traneous perſon ſucceeds to him, the 
and action lyes for the aliment . 


Tus, likewiſe, aliment or entertainment, given without paction to 
any perſon that is major, and capable to make * is preſum- 
ed a donation, or to compenſate the ſervice performed by the perſon 
maintained; for he has no claim for a fee, on account of it, without 
compact, more than the other has for the aliment; but where 
maintenance is furniſhed to minors, idiots, or the like perſons, in- 
capable to contract, and even where it is to majors, if it was n 
in minority f, or furniſhed by thoſe who uſed to do it for money, the 


preſumption of pretas ceaſes, 


perſon maintained is liable to the ordinary conſideration, without pac- 9 


tion ?. When one pays what he knows is not due, it is preſumed a 
gift, by the rule of law, founded in nature, Cujus per errorem dati 
repetitio eft, ejus conſulto dati donatio eſtb. Deeds likewiſe by inſolv- 
ent debtors, to conjunct and confident perſons, are preſumed Gratui- 
tous, in queſtions with prior creditors, by the act 1621. | 


SECTION II. Recompence to a negotiorum geſtor. 


Negotiorum geſtor, that is, a Doer or Agent in another perſon's af- 
fairs, deſerves a recompence, at leaſt muſt be refunded his expences. 
He is «one who manages the affairs of an abſent perſon, without com- 
ce miſſion.” Hence the law infers an obligation upon him to be ac- 
countable for the due adminiſtration, and upon the perſon concern- 
ed to ratify his actions, when reaſonable, and to indemnify him. 
This is one of theſe obligations called, in the civil law, Quaſi ex 
contractu: for, tho' the w, of law be, that Culpa eſt ſe immiſcere rei 
ad ſe non pertinenti , it is a fault to intermeddle in another's buſineſs 
officiouſly, when there is no neceſſity or occaſion for it, or with an eye 
to one's own intereſt ; yet, when the management is undertaken to 
ſerve an abſent friend, whoſe buſineſs calls for it, the Agent ought not 
to ſuffer by his good office *, but be rewarded, or at leaſt indemnified. 


Tux party concerned has the Direct action againſt the manager, to 
give account of his adminiſtration, to reſtore what he has of the o- 
ther's effects in his hands, with intereſt!, and to anſwer for the lighteſt 
fault, by the civil lawn; and, it he has ated Predoniouſly, inter- 
meddling for his own behoof, he is liable for accidents a: but where 


neceſſity gs one to undertake his friend's buſineſs, in order to pre- geſt 


ſerve his rig ts from periſhing; or where his own buſineſs or intereſt 


is neceſſarily connected with the abſent's, and would otherwiſe have 
ſuffered, he is only anſwerable for fraud and great faults*. With us, 
it depends on the arbitrement of the judge, from the circumſtances 
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of the caſe, how far the manager ſhall be anſwerable, and to what 


diligence he is liable. 


THE negotiorum geſtor, or agent, is not only liable for what he 
acts, but likewiſe for his forbearing to act, after he has begun the ma- 
nagement, for he is bound Suſceptum perficere munus, To perfect what 
he begins, or 1s conjoined with it, but needs not begin any new bu- 


ſineſs, unleſs, on his account, another abſtains . 


Tus manager has the Contrary action againſt his party to approve his 
actions when well done, to indemnity him, and to refund all expen- 


ces, with intereſt * ; the reimburſement of the expence is due, whe- 
ther the disburſement was profitable in the event or not, if the ex- 
pence was reaſonable, and the occaſion neceſſary ; for, as Ulpian 


. ſpeaks, Sufficit ji utiliter geſſit, etfi effeffum non habuit negotium . 


BuT where one manages for his own intereſt, or againſt the ex- 
preſs or preſumed mind of the party, he can only recover ſo far as 
the owner has advantage by it“; and where a preſumption lyes, That 
the manager acted out of pure affection, without deſign of charging 


the expence, this action for a recompence or reimburſement is de- 


nied: this is the caſe of a parent managing the affairs of his chil- 


dren*, unleſs he had * to adminiſter f; as when they are minors, 
or he makes appear he 


the expences, as by keeping account of debt and credit, or the like, 


SECTION III. Recompence upon the Rhodian Law. 


Tux famous Rhodian law likewiſe gives Recompence to thoſe who 


ſuffer by throwing their goods, in a ſhip, over- board: this takes place 


when the goods are caſt over to lighten the ſhip in a ſtorm, for 
the common ſafety, Ut, fi levande navis gratia, jattus mercium fattus 
eft, omnium contributione ſarciatur, quod pro omnibus datum eſt * ; and 
it is moſt natural and reaſonable, that thoſe, who have got their own 
goods ſaved by the loſs of others, ſhould contribute to make it up“. 
This law was not only received among the Romans, but likewiſe 


holds by our cuſtom, and is become in effect the law of nations, be- 
ing founded in natural equity. 


Nor only the owners of ſhip and goods ſaved from ſhipwreck, 
but likewiſe of theſe that are thrown over-board, bear a ratable 
proportion in the Contribution; and the things are conſidered accord- 
to their Value, and not their Weight *: the maſter ought to con- 

the merchants about an Ejectment, and the things of greateſt 


mens oaths are a ſufficient 


proof, that the goods were thrown over 
for the common ſafety, | 


Ir the ſhip is loſt, every man may retain what he can fave of his 
own ; nor, if ſome goods were preſerved in the long-boat, are they 
to be divided among the reſt, becauſe contribution is only due 
for theſe goods which were ejected to fave the ſhip; nor, if ſome 
of the goods thrown nr are again recovered by divers, 
do their owners contribute to thoſe, who loſe their goods in the ſhip, 
Nnn upon 
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upon its periſhing afterwards ; but, if any of theſe goods that periſhed 
with the ſhi — ſo recovered, their owners muſt contribute to thoſe 
whoſe ! were caſt over to lighten the ſhip, that having been 


done for the common ſafety *. 


THERE is no Contribution due in behalf of thoſe who loſt their 
| nd by pirates going aboard the ſhip, and arbitrarily carrying off 
ome of the goods, for that, being an accident, muſt fall upon the own- 
ers; it would be otherwiſe, if theſe goods were delivered to pirates 
by way of Ranſom b. Where an enemy or privateer takes part of the 
goods, Contribution is due, for they, by the law of nations, have 
right to the whole; ſo that what they take is deemed to be by way 
of ranſom, which is not the caſe of pirates or robbers, who have no 


right to what they ſeize. 


ConTRIBUTION is made, by valuing the goods loſt, at the price 
for which they were bought, and the ſhip and goods ſaved, as they are 
worth at the port to which they are bound, by the rule in the civil 
law *; but, by the preſent cuſtom, to adjuſt the Contribution, the 
goods loſt are eſtimated, as the goods faved were fold at the place to 
which the ſhip is bound “; and, after deduction of the freight, and 
other expences upon the ſhip and s ſaved, computation is made, 
and the loſs proportioned upon the ſhip and whole cargo, whereby the 
owners of the goods loſt ſuffer a proportion of the loſs, and receive 
from the reſt their proportionable dares and likewiſe he, whoſe goods 
are damnified by the ejection, contributes according to the preſent 


value, and obtains Contribution, ſo far as his goods were damnified*, L. 


Ir the owners of the goods thrown over-board did not acquaint 
the maſter with the quality of them, in caſe they are in cloſe trunks 
or cheſts, they are not to be conſidered otherwiſe than by their bulk, 
or as they are expreſſed in the bill of loading, tho' in themſelves ever 
ſo precious f; for their fault, in not giving notice of the value of the 
goods, can only hurt themſelves. 


PASSENGERS do not contribute for their perſons, Quia liberi cor- 

ris nulla eft æſtimatio, nor for the cloaths upon them; but for their 
other apparel they do; as likewiſe for their rings, money and jewels, 
tho' for theſe particulars no freight is due: flaves are ſubject to Con- 
tribution, according to their current price at the port to which the ſhip 
is bound. Victuals admit of no Contribution, becauſe, in caſe of ne- 
ceſſity, they become common to all t. 


Ir the maſt is cut, or any other damage is done to the ſhip, to a- 
void the danger of ſhipwreck, Contribution is made to repair it, as 
likewiſe, if = ſhip's boat, into which part of the goods is put, for 
lightening the ſhip in a ſtorm, periſh, but not where the boat is ſaved, 


and the ſhip periſhes b. 


WHEN two ſhips ſtrike againſt one another, whence damage en- 
ſues to the ſhips or cargoes, there is no Contribution, that being an 
accident ; but, if it happens by the maſter's neglect, he is liable to 


make 
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make up the loſs; as likewiſe, if the Ejection is occaſioned thro the 


— undue ſtowing the goods, or loading the ſhip above the birth- 
mark *, | 


By a fragment of the Rhodian law, (ſaid to be preſerved) beſides 3% What if 


_ is mentioned in the civil law, If a ſhip, under fail in day time, 
rike 
ſlackened her fails, all the damage and loſs ſhall fall upon the maſter, 


paſſengers and goods of the ſhip under fail, by way of Contribution 
or average b. | 


THE goods ſaved are a kind of pledge in ſecurity of the Contri- 


bution, and therefore the maſter ought to detain them till it is adjuſt- 
ed, and the party grieved by the Ejection proportionably indemnified e. 


'Tr1s Contribution is termed Average, and is due on other occaſi- 


ons than that of Ejection of goods for the common ſafety: for what- 


ever burthens or expences the ſhip and cargo, during the voyage, are 
ſubjected to, other than theſe which, from the nature of the — 
party, mult lye on the maſter, are proportioned on ſhip and cargo, by 
way of average; as, a pilot's fee for bringing a ſhip into a harbour, to 


avoid a ſtorm, other than that to which ſhe is bound, or for raiſing 
the ſhip off the ground, or the like. 


In a ſhipwreck, the goods that are ſaved by divers, or otherwiſe, 
are ſubje& to proportionable freight, according to what was performed 


of the voyage, without any conſideration for the Salvage, which is a 
burthen upon the owner *, 


SALVAGE is “ a Recompence to thoſe that were aſſiſtant in ſaving 
« and recovering goods that were in hazard of periſhing, upon a ſhip's 
« being ſtranded, or having ſuffered ſhipwreck :” the expence and pains 
the party was at upon the occaſion, and the value of the goods ſav- 
ed, muſt regulate the amount of the ſame: if there was a previous 
agreement, that muſt be the rule for awarding it ; but otherwiſe the 
Quantum of ſalvage is to be adjuſted by three juſtices of peace, when 
the parties cannot agree about it, and muſt be paid within 3o days, 


and the goods may be detaincd till it is ſatisfied, as I formerly obſery- 
ed in the caſe of ſhips ſtranded*. 


SECTION IV, Recompence to perſons for their Indemnity. 


IT is a moſt natural obligation that one ſhould recompence ano- 
ther, ſo far as he hath profited by the other's loſs : and indeed pu- 
pils, idiots, and others that are not p e to contract, are liable In 
uantum lucrati, or in lo far as the deed turns to their advantage: 
HE was introduced the title in the civil law, De in rem verſo,where- 
by the father or maſter was ſubjected to the contracts of his children 


or ſlaves, ſo far as he received benefit thereby. 


THr1s will univerſally hold, where one hath gain by the deed of 
another, which was not intended for a donation; it being an inviolable 
rule in law and equity, that Nemo debet locupletior ſieri cum alterius jactu- 
ra h. I ſhall take notice of the following inſtances of ſuch Indemnity. 
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Wurm one builds on another's ground, the building follows the 
und, and belongs in property to the proprietor of the ground, it 
ing a rule, that Inedificatum cedit ſolo*: and thus likewiſe - repa- 
rations made upon another's houſe accrue to the proprietor of the 
houſe, as to things fixed thereto, for its perpetual uſeꝰ; but at the 
ſame time, regularly, the owner of the ground or houſe is naturally 
liable to make ſatisfaction to the builder or repairer, even without 
paction, ſo far as he profited thereby. 


By the civil law, in this caſe, even a perſon that built or repaired, 
bona fide, believing the ground or whey to be his own, could only 
recover the Nera and Profitable expences, by . the poſ- 
ſeſſion till he was reimburſed ; but, if he loſt the poſſeſſion, he had no 
remedy*®: he might only remove the materials, without prejudicing 
the ſubjeR, in Volupttary expences, i. e. ſuch repairs as are only for 
pleaſure, but yield no profit. A mala fide poſſeſſor, or one that built 
or repaired, when he knew the ſubje& was not his own, had Reten- 
tion for the neceſlary expences in accounting for the rents and = 
fits, provided only the fobj ect were thereby improved in its value; 
and, as to other expences, he might remove the materials, with the a- 
bove limitation !. 


Bur our law not only allows Retention to every bona fide builder 
and repairer, but action likewiſe to both, for Neceſlary expences , i. e. 
ſuch as fave the houſe from periſhing or growing worle ; and Profit- 
able ones, whereby the ſubje& is meliorated, and affords a greater rent; 
but not as to Voluptuary expences laid out only for decorement; and, in 
every caſe where expences are not refunded, the removal of materials, 
fixed for the perpetual uſe of the ſubject, is likewiſe refuſed f: but the 
foreſaid rule admits of this limitation, That tenants of a country 
farm are bound to keep the houſes in ſuch repair as they got them ; 
and if they either make new reparations, or additional buildings, they 
get no allowance of expences, at expiration of their tacks, even tho' 
they leave the houſes and land in better condition than at their entry : 
nor has a liferentrix any conſideration for re-building her jointure- 
houſe in the country, burnt during her widowity, unleſs the houſe 
had been accuſtomed to be let for rents, in which caſe her repre- 


ſentatives are intitled to be refunded the charges, free of intereſt, till 


after death. 


FRoM the ſame ground of equity, Recompence is due to the owner 
of the thing, or workmanſhip, that accrues to any thing belonging to 
another perſon, in contexture, implantation, building with another's 
materials, painting on another's board, or writing on his paper, ſpe- 
cification, or other kind of Acceſſion : the perſon that carries the 
property or e from the other is bound to indemnify him 
according to the true value“; and, if it was Knowingly done, or ma- 
la fide, he may be liable to the utmoſt value or price of affection, by 
an oath in litem, as in the caſe of a ſpuilzie i. he Romans allowed 


the double value to the owner of the materials wherewith another 
builds his houſe, by the law de tigno juncto *, which takes no place 
with us. 
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Ir is upon a principle of natural equity, and a kind of Recom- 
pence, & vx bo by ede civil law Kd ours, a creditor, who has 
affected a ſubje preferably to another creditor, and thereby excludes 
him, muſt regularly, upon his getting payment, either from the cre- 
ditor that is poſtponed; or out of the ſubject, aſſign to him, his debt 
and diligence, and all rights in his perſon affecting ſeparate ſubjects of 
the debtor * : this admits of three ! prongs 1. That ſuch aſſigna- 
tion muſt not be made uſe of againſt the granter, with reſpe& to any 
ſeparate debts in his perſon; becauſe the law only obliges the credi- 
tor to aſſign, when it does the other good, and himſelf no hurt b. 
2. That it cannot be inſiſted for, when it would tend to the preju- 
dice of one, who himſelf, if he had paid; would be intitled to an 
aſſignment for his relief ; as, when a creditor, preferred on a bank- 
rupt eſtate, recovers his payment out of that fund, but has an in- 
feftment of annualrent, in ſecurity of the fame debt, on a ſeparate e- 
ſtate, which had been diſponed by the bankrupt for onerous cauſes ; 
the creditors poſtponed in the ranking cannot demand an aſſign- 
ment of that infeftment againſt the diſponee; becauſe, if the diſponee 
had paid, he would have been intitled to an aſſignment of the dligen⸗ 
ces, whereon the creditor was preferred in the ranking, for his relief. 
3. A perſon is not bound to aſſign againſt third parties, to whom 
thoſe poſtponed were not creditors, nor in prejudice of third parties, 
more than in prejudice of himſelf ; for the rule is, that poſtponed 
creditors are only intitled to an afſignment upon the other funds of 
the common debtor, affected by the creditor preferred, but not by 
themſelves. 


IT is, in the laſt place, a natural recompence, whereby diverſe per- 
ſons being bound for the fame debt, conjunctly and ſeverally, pay- 
ment mice by the one, which procures liberation to the reſt, obliges 
them to indemnify him proportionably. This will hold, without any 
clauſe of relief, from the nature of the thing, both in co-principals 
and co-cautioners e, and which relief cannot be prejudiced by the 
creditor ; f and a cautioner in a bond of corroboration will have no 
more than his proportionable relief againſt the co-cautioner in the o- 
riginal bond, tho” he has aſſignation to it from the creditor for the 
whole debt . "Thoſe who are ſolvent are liable in relief to the payer, 
as to a proportion of the inſolvent: but the caſe, as to inſolvency, is 
conſidered as it is at the time of payment, and not as it is when the 
relief is ſued *, of which I ſhall diſcourſe more fully afterwards . 


. Obſervations on the law of England, in relation to the premiſes. 


GENERALLY a Recompence, Promiſe or Covenant for a re- 
ward,is required by the law of agland in as much as a Nude contract, 
or naked promiſe, is not binding, for want of Quid pro quo, or Good 
Conſideration; as if one Ee to give another a certain ſum of mo- 
ney ſuch a day, build him a houſe, or to do him ſome other ſervice, 
and no cauſe is aſſigned for the money, nor for the building or ſervice; 
no action lyes, tho they be not performed; the reaſon is, becauſe there 
is no conſideration for the ſame ; and this is called a Mutual Re- 
compence *, But, in our law, ſuch promiſes would be intended or 
underſtood gratuitous, and the party is bound to perform them. 

O O o AND 
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AND further, where a man promiſes to give another a certain ſum 
of money, as 40 l. for that he had builded him a houſe, or in Recom- 
pence for ſuch a Treſpaſs committed by the promiſer, no action lyes, 
and he would be only bound in point of Conſcience to perform it. 
Here, one may think, that the natural obligation to gratitude in the 
one caſe, and to juſtice in the other, ought to ſupport the promiſe, 
and raiſe an action at law thereon; ſince, in the firſt caſe, a benefit 
was received, and, in the laſt, the party was bound to make recom- 
pence for the treſpaſs: but the reaſon aſſigned is, that the purſuer 
was not bound at all in the firſt caſe, nor as to the laſt for any ſum 
in certain, but by the promiſe, which may not be equal to the treſ- 
paſs; and the party to whom the trepaſs was done is at liberty, not- 
withſtanding the promiſe, to take his action of Treſpaſs, and there- 
fore the promiſer ought not to be bound *: but, I conceive, that the 
other party's accepting ſuch promiſe, by founding upon it, ought 
to 2 him from his action of treſpaſs, and likewiſe bind the pro- 
miſer, which, no doubt, would be the caſe with us. 


Girrs however, by the law of England, are good, where the 
Conſideration is clearly expreſt to be for Love and Favour to the party; 
for that is ſufficient to take it out of the caſe of a Naked Promiſe, 
love and affection being a Good Conſideration to ſupport a gratuitous 
grant, tho* not a Valuable Conſideration, which is requiſite to make 
a deed Onerous. It may be made to an abſent perſon, for the pro- 
perty veſts in him till he difagree * : this is likewiſe the deciſion of 


our law. 


Al deeds of gift of goods and chattels, made in truſt to one's 
own uſe, in Fraud of purchaſers or creditors, are void by ſpecial ſta- 
tute ©, as likewiſe all gifts of lands or chattels, or bonds granted for 
defrauding any perſon of his juſt debt ſhall be void, as againſt ſuch 
perſon, his heirs and executors ; and the party who takes the benefit 
of ſuch gift, ſhall forfeit one year's value of the lands or profits 
out of it, and the whole value of the goods and chattels, and the 
ſum in ſuch covenons or fraudulent bonds, and is ſubjected to half a 
year's impriſonment . The firſt of theſe regulations will hold with 
us, by our common law; for, tho' nothing hinders any perſon to 
make truſt-deeds, in relation to his —— yet that cannot pre- 
judice his creditors. As to the ſecond, we in effect, have the ſame 
remedy by the acts 162 1 and 1696, againſt Fraudulent deeds of debt- 
ors, and ſevere penalties againſt the offenders likewiſe take place with us. 


EVER grant by the King, upon the ſuit of the party, ſhall be 
taken moſt beneficially for his Majeſty againſt the party ; nor ſhall it 
enure to any other intent, than that which is preciſely expreſt in the 
grant; as if he grant an office for life to an Alien, it cannot enure 
alſo to make him a Denizon, without which he cannot enjoy the of- 
fice, but which the king did not intend ; and, for the ſame reaſon, 
the grant is void, if it appear, from the ſame, that the King was de- 
ceived in making it*: all which has been adjudged accordingly in the 
court of ſeſſion, with reſpe& to the King's grants appearing to have 
been obtained by Sub or Obreption; but, where no ſuch thing appears, 
the King's free grant is moſt amply interpreted in favour of the gran- 
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tee or receiver, according to the rule in the civil law, Beneficium im- 
peratoris, quod a divina ſcilicet ejus indulgentia proficiſeitur, quam ple- 
niſſime interpretari debemus * ; The Prince's benefits or grants are to 


be expounded in the largeſt ſenſe, ſince it proceeds on his free indul- _ 


gence. 


A GENERAL gift of all one's goods and effects, without exception 
of his apparel, and other neceſſaries, in ſatisfaction of a debt owing 
to the grantee, is good againſt the giver, his executors and admini- 
ſtrators ; but ſuch * ift, tho by deed, will be looked on as 


fraudulent to deceive the other creditors, and therefore will not be 


good againſt them, as not done bona fide, as the ſtatutes above referred 
to direct d. 


By our law, in ſuch caſe, if the debtor ſtill retains the 
poſſeſſion of his goods, the right is eſteemed ſimulate and eluſory, 
and cannot exclude the lawful Fligence of creditors from affecting the 
ſame, more than if the deed had not been granted; and if ſuch diſ- 
ponee inſiſt upon it, to hop Poinding or Diſtraining of the goods at 


the ſuit of another, he is ſubjected in payment of the debt, which 


was the ground of the Poinding. 
In the law of England, Purchaſe is intended or underſtood of all 


titles of conveyance, whether for money, or other conſideration, or 
freely of gift, tor that alſo in law is a Purchaſe; but not of a Deſcent, 
becauſe it cometh merely by a& of the law, and is not faid to be a 
Purchaſe: and accordingly ſome ſtatutes ſpeak of ſuch as have lands 
by purchaſe and deſcent to different intents; nor are Eſcheat, Cour- 
tely, Dower, &c. called Purchaſes, becauſe they accrue by a& of the 
law, and not by one's own deed * With us, every title, whereby 
one has lands or goods, otherwiſe than by deſcent, is termed a Sin- 
gular Title, and That by Deſcent, an Univerſal Title, as is the caſe 
of an heir or executor. But the term ( Purchaſe) is generally, in the 
language of our law, underſtood of an acquiſition for an onerous 
caule, as a price or other valuable conſideration, 


Tur Grant of every Thing in Action, and of ſuch things in Poſſeſ- 


ſion, as cannot paſs by delivery of the hand, muſt be by Deed; for 25 


the right of ſuch thing, real or perm cannot be given or relcaſed 
by parol: but a horſe, ox, or ſuch perſonal thing, corn or trees grow- 
ing on the ground, may paſs by parol, and a leaſe for life, with a re- 


mainder over, is good without deed; for the remainder paſſes by 
livery and ſeiſin 9, | 


I is a rule in our law, That any right in writing requires writing 
to its conveyance ; and conſequently things in action, or obligations, 
cannot be otherwiſe tranſmitted ; but as to moveable goods, bargains 
about them are valid by parol, and likewiſe as to growing corns, 


which are eſteemed moveable by our law: however, I apprehend, 


that growing trees, which are in the judgment of law with us, and 
even in the nature of the thing, part of the ground or freehold, and 
leaſes or tacks which concern the ſame, and are likewiſe deemed He- 


ritable rights, cannot paſs without Deed in writing, more than the 
lands or freehold. "(11 
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Girrs cannot be impeached or revoked by the donor, for the 
ingratitude of the donee or grantee, by the law of England, unleſs 


there is a condition annexed, and that it is broken . But upon high 
r in the grantee, by our law, in particular circumſtances, in 
re 


pect of the relation of the parties, as gifts proceeding from parents 


to children, if they become ingrate by attrocious injuries, the ſame 
may be revoked and voided, as was the cafe, by the civil law, on va- 
tious occaſions. 


DonaT1oNs, called in the civil aw Mortis cauſa, revokable by 
the donor, bear the fame import in the Engliſh law ; they are of the 
nature of legacies, and wait upon the death of the donor, and are 
ambulatory and open till his death; but tho' they may be revoked 
as a Will, yet they have no dependence on the will, and conſequent- 
ly, by a general revocation of al Wills, do not ſeem to be revoked . 


_ SETTLEMENTS of eſtates of inheritance, revokable by the ma- 
ker, are frequent in England purſuant to the ſtatute e, * 
conveyances for raiſing Uſes, and the inheritances of many depen 
thereon, tho' formerly not known in their law, as their great lawier 
obſerves . He gives an inſtance of ſuch deed, viz. If a man ſeiſed 
of lands in fee, and having iſſue divers ſons, by deed indented, co- 
venanteth, for fatherly love, and for advancement of his blood, or 
upon any other good conſideration, to ſtand ſeiſed of his eſtate, to 
= Uſe of himfclt for life, and after, to the Uſe of A. his eldeſt ſon 
in tail, with divers like remainders ; with a proviſo, that it ſhall be 
lawful for the covenanter, at any time during his life, to revoke an 
of the ſaid Uſes. This proviſo, being coupled with an Uſe, is l. 
lowed to be good, and not repugnant to the former eſtates; but in 
caſe of a folien or other conveyance, in virtue whereof the feof- 
fee or grantee is in, by the common law ſuch a proviſo were merely 
repugnant and void; and he obſerves, that if the covenanter, who 
had an eſtate for life, do revoke the Uſes, according to his power, he is 
ſeiſed again in fee- ſimple, without any entry or claim. 


Tus, in the main, is what our law provides, with this variation, 
That one can directly make a conveyance of his eſtate to another, 
and infeft him therein, with a reſerved power to revoke the ſame at 
pleaſure; but deeds granted, in the mean time, for valuable conſide- 
rations, by ſuch diſponee, whereupon the purchaſer is infeft, before 
the original granter revokes, ſtand good againſt ſuch revocation. 


WHEFRE one builds a houſe upon his own ground, with another's 
materials, the property of theſe is altered; and the like happens in 
many other caſes of acceſſion, whereby the goods or works of one 


. accrue to another, as acceſſory thereto ; but the party who thus 


loſes his property, muſt be recompenſed by the other that gains it; 
and I conceive, either an action upon the Caſe, or an impliedAfſumpſit 
or agreement, or an action of Treſpaſs upon the Caſe, or 'T rover and 
Converſion, againſt the party Who thus gains the property, in as 
much as the defendant has converted ſo much of the plaintiff's goods 
to his own uſe, lyes, by the law of England, in favour of the party + 
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loſes his property, in the ſame manner as an effectual action is grant- 


ed, in our law, upon the like occaſions. 


Ir one purchaſe ground upon a defeaſible title, and in the mean 
time builds thereon ; if the lands are recovered from him at Common 
law, the recoverer will be compelled in Equity, upon a bill in chan- 


cery, to yield a Recompence for building and bettering the land *. 


A RESULTING truſt is ſometimes, by the law of England, rather 
implied, than an abſolute gift: thus one, while a batchelor; pur- 
chaſed an eſtate in the name of another, and thereafter married and 
had a ſon; upon a bill in chancery, at the ſon's inſtance, after his 
father's death, againſt the party in whoſe name the purchaſe was 
made, it was decreed, That the land ſhould go to the ſon, and be 
reſeized by the defendant to him *. How far the like may ſeem to 
take place with us, I have obſerved above. 


Ix the caſe of Negotiorum Geſtio, viz. where one takes care of his 
abſent friend's affairs, who had neglected to commit them to any per- 
ſon, or perhaps, when his agent or factor dies, while he is abroad him- 
ſelf, it is moſt juſt that an action of the Caſe, upon an implied Aſ- 
ſumpſit, ſhould be granted againſt the party or his repreſentatives, 
to refund to the manager his charges and coſts, necelficity disburſ- 
ed in the management; for it would ſeem, that an implied authori 
may ſupport ſuch action, in the ſame manner as it will a trad 
man's claim for his labour or work, in a Quantum meruit; and the 
reaſonableneſs of an action De negotiis geſtis, for recompenſing an 
agent in ſuch caſe, conform to the preſcription in the civil law“, is 
ſuch, that it is every where granted as well as with us. However, 
ſome of the Engliſh lawiers not only deny ſuch action, but like- 
wiſe ſubject the party, who concerns himſelf in the management, to 
cenſure, as an officious intermeddler 9: but the reaſon aſſigned for re- 
fuſing the action, v/z. that the party is an Officious Intermeddler, is 
not good; for we allow one ſuch action, only where neceſſity or 
expediency prompted him to the undertaking, and he is liable upon 
his part to account to the party for whom he acts, and to indemnify 
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him of all lofles ſuſtained by fraud, or even the ſmalleſt neglect in 


{uch management. 


THe obligation of Recompence takes likewiſe 22 from the na- 
ture of the thing, where, in a ſtorm, one's goods are thrown over 
to lighten the ſhip, for the common ſafety of the perſons aboard, 
and for ſaving the reſt of the loading: this was introduced by the 
Rhodian law, adopted by the Roman emperors into their law, which 
is in effect become the law of nations. I have diſcourſed largely in 
the foregoing title of the rules obſerved in ſuch caſe; and no doubt 
the law of England is the ſame, in this reſpect, as that of other tradin 
countries; for tho” the Engliſh lawiers diſclaim the civil law, in the pro- 
ccedings at Common law, yet queſtions of this kind fall regularly to 
be determined before the high court of Admiralty, where the proceed- 
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ing is according to the courſe of the Civil law, and the lawiers who 


attend that court are Civilians, and called Doctors of the Civil Law; 
and accordingly the writers upon their law ſet down the rules obſerv- 
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leron, which likewiſe preſcribe this contribution, are ſaid to have 
been made by Richard the firſt of England. 


In the ranking of creditors upon a . eſtate, if one of 
them has a partial right on ou of the ſubje&, for the ſecurity of his 
debt, and another a catholick infeftment upon the whole eſtate, 


* _ referable to his, and inſiſts for preference upon the parcel ſub- 
1 jected to the other's payment, and is accordingly preferred, he 
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is bound to make over to ſuch poſtponed creditor his right upon 
the remainder of the eſtate, ſo far as is not to his own preju- 
dice, in way of recompence for the damage he has done him ; and, 
in like manner, if one of two co-principals, or cautioners, bound 
jointly and ſeverally for the fame debt, ſhall pay the whole, he muſt 
be ſaved harmleſs by the other for the one half, who was equally bound, 
and therefore muſt recompence him: I ſhould think that theſe reme- 
dies being founded in material juſtice, the like do take place in the 
law of England, or at leaſt in their courts of equity, tho' I have 
found no precedents relating thereto. 


T1 T. X 
Reparat ion ariſing from Crimes or Delinguencies. 


6 or delinquencies, do not fall within the deſign of 
this work, in any other manner than as Damage thereby ac- 
crues to the party aggrieved, cognoſcible in civil courts of juſtice, 
as was had in the preface; wherefore I ſhall take theſe only into 


which are the ſame as with us“; and the laws of O- * Molloy de 


jure marit. 


Juſtice, on 


the dominion 
of the ſeas, 


conſideration whence ſuch damage ariſes, and in that view alone, 


leaving the farther diſcuſſion of crimes to the criminal law: however, 
I muſt touch on their general nature, whereupon guilt or acceſſion 
to It 1s Rune in of that the foundation of the party injured's 
claim of redreſs may be apprehended ; and, as this matter conſiſts of 
various particulars, I ſhall divide this title into ſeveral parts, 


SECTION I. The general nature of Crimes. 


A CRIME is an unlawful act that merits puniſhment. The obli- 
gation thence ariſing to puniſhment and reparation may be ſaid to 
proceed from the party's conſent ; for one, by contracting the guilt 
of a crime, tacitly ſubjects himſelf to Puniſhment, which, he is pre- 
ſumed to know, is its natural conſequence, and to the Damage occa- 
ſioned thro' his fault. This obligation is undoubtedly founded in na- 
ture, becauſe, by the dictates of reaſon, the offender muſt ſuffer the 
puniſhment due to the public, and repair the damage to the party 
aggrieved. 


CRIMEs were divided, among the Romans, into Public, that im- 
mediately affected the commonwealth, and might have been proſecut- 
ed at the ſuit of any accuſer* ; and Private, which directly concern- 
.cd the private party's intereſt, and were ſued only at his inſtance, as 
the perlon injured ; ſuch were properly termed Delis or Delinquen- 
cies o, and were Theft, Rapine, Injury and Damage; and in hot the 
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whole penalty (which, in ſome, was fourfold, beſides reſtitution) 
belonged to the private party aggrieved. | 


Bur there is little uſe in our law for this diviſion; becauſe with 
us all crimes may be properly termed Public, not indeed as if the 
roſecution were allowed to every private Accuſer ; but becauſe the 
King, by his advocate or procurator-fiſcal, may proſecute all crimes 
without the party aggrieved, and although he ſhould be ſilent or 
privately agree *: however, the fiſcal ought not to ſue in private in- 
juries without the party injured, who may accuſe the offender crimi- 
nally, in order to puniſhment, before the court of juſticiary, or others 
competent, with concourſe of the wing $ adyocate, or procurator-fiſ- 
cal, for the king's intereſt, and in ſuch proſecution get his da- 
mages awarded ; and, except in capital or other heinous offences, the 
public officers of the law ſeldom carry on a criminal trial with- 
out a private accuſer, who commonly is to bear the expence of it ; or 
the party aggrieved may ſue, in a civil ation, before the courts of ci- 
vil judicature, for his damages, without regard to the puniſhment 
which muſt be inſiſted for before the criminal courts; fo that in nei- 
ther event is there more due, Srl at preſent to the private par- 
ty injured, than his damage and expences, whether before a civil or 
criminal court ; but, by ſpecial ſtatutes, in ſome inſtances, double, 
and ſometimes treble damage and expence is allowed to him, as ſhall 
afterwards appear, 


WaHen a crime is committed by many Complices, every one, el- 
ther Principal or Acceſlary, is liable for the whole, both as to puniſh- 
ment and damages ; but as to Puniſhment the ſuffering of one will 
not relieve his companion, becauſe every offender mult be puniſhed 
in the ſame manner as if he was the only perſon ite. for other- 
wiſe the ends of puniſhment could not be obtained: but, in the Re- 
paration of damages, tho' every one that is guilty of the crime is li- 
able for the whole and in ſolidum, yet payment and ſatisfaction made 
by one liberates the reſt, and in equity he ought to have relief againſt 
them proportionably, ſince by his money they are freed from the 
obligation. | 


CR1MEs, even in the ſtate of nature, ſubjected the offender to Re- 
Aaration and Puniſhment, for all men are naturally bound not to vi- 
olate the rights of others; and therefore the perſon injured is intitled 


to damage from him who contravcens that natural obligation; and 


likewiſe all mankind, as members of the human ſocicty, are natural- 
ly bound to preſerve its peace, and conſequently are intereſted to ex- 
act puniſhment from thoſe that diſturb it by their crimes, and like- 
wiſe to aſſiſt the perſon aggrieved in obtaining redreſs. 


Bur, after erection of magiſtracy and civil government, the rights 
of men, and peace of the ſociety, came under the protection of the 
ſovereign power, which therefore has the ſole right of erecting courts 


of juſtice, to award Satisfaction to the party aggrieved by the crimes of 


others, and to inflict Puniſhment upon the offenders, for the good 
of the public, to prevent the like in time coming, either in the offen- 
ders, or others, by the influence of their example. 


THE 
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THe offender is not only anſwerable for the Immediate damage, 
but likewiſe for what farther enſues from the criminal fact, and for the 
value of the thing, as it would have been worth, had not the damage 
happened, but not for remote conſequential damage: thus, one, thro' 
whoſe fault a houſe is ſet on fire, is liable for all the damage that is 
occaſioned thro' the progreſs of the flames; and one who deſtroys a 
field of growing corns muſt make reparation, according to the value 
of the increaſe it might reaſonably have yielded. The coſts of ſuit, in 
obtaining reparation, are equally due with the original damage. 


To examine a little into the nature of Complices or Acceſſaries; 


they are ſuch as have a direct influence in the criminal fact, by Com- 
mand or Warrant, or by concurring with, and aſliſting the principal 


actors by aid or perſuaſion, (ope aut confilio) to the commiſſion of the 
crimes, which otherwilc it is preſumed they would not have commit- 
ted; but, if ſuch perſons are preſent when the crime is committed, 
they are Principals, and in the ſame caſe with thoſe who perpetrate 
the act: there may likewiſe be Acceſſaries after the fact, viz. ſuch 


as knowingly harbour the offenders, and are, by that means, or other- 
wiſe, aiding to their eſcape. - 


Bor if one was an accidental by-ſtander, under no particular obli- 


gation, but only, out of common humanity, might have aſſiſted to 
prevent the injury, damage or misfortune that befalls another; he 
may be guilty, before Gop, of a failure in point of charity or com- 

aſſion, if he neglect to do it, when with ſafety to himſelf he could; 


t cannot be reached for reparation or puniſhment on account of a 


fact which happened without his acceſſion, and againſt which the ſuf- 


ferer had no proper right or intereſt to demand relief or aſſiſtance 
from him b. | | 


INDEED, by the civil law, where a father or maſter knew of his 
ſon's or ſlave's committing a crime, and did not hinder him, when he 
could, he was liable as an Abettor, with reſpe& to the party's dama- 
e thence enſuing, ſo that the maſter could not free himſelf of the 


ame by delivering up the ſlave ©; and by a parity of reaſon it may 


ſeem, that if a maſter or father ſhall tamely look on, while a ſervant 
or ſon in family with him is committing any violence he can pre- 
vent, by ſhewing his diſpleaſure, and reſtraining them, he ſhould be 
liable to the damage ſuſtained by the party injured. But the caſe is 
quite different with us from what it was with the Romans in that 
reſpe&. Slaves and ſons in family, by the civil law, were ſubject to the 
incontrolable authority of their maſters or fathers ; and therefore it is 
ſaid, that in ſuch caſe of damage, occaſioned by the delinquency of 
the ſlave in obeying his maſter's commands, he ought to be excuſed, 
being in danger of his life if he diſobeyed; Ignoſcendum eſt ſervo, 
(gays the law) Ai domino paruit; periturus fi non paruiſſet *: whereas, 
with us, ſervants and children in family are not under ſuch arbitrar 

power, and conſequently are not in a condition to be reſtrained by the 
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prohibition of their maſters or parents; and therefore, even a father 


or maſter is not, by the preſent law, bound to interpoſe to ſeparate 
the parties in ſuch caſe ; becauſe, notwithſtanding the authority he 
may have over the offenders, he is not to hazard his own perſon, by 
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intermeddling in a riot or tumult, and much leſs are extraneous per- 


ſons bound to concern themſelves therein. 


WHEREFORE thoſe who, by accident, are barely preſent when 
a crime is committed, and are merely paſſive, and neither abet 
nor endeavour to hinder it, nor to apprehend the offenders, are nei- 
ther Principals nor Acceffaries. ITis true, ſome think, that if they 
are of full age, they are highly puniſhable by fine and impriſonment, 
in not endeavouring to prevent the crime, or to apprehend the of- 
fenders * ; but which I much doubt, unleſs they are Conſtables, or 
other Officers of the peace, who, on ſuch failure, are guilty of breach 
of their office and duty ; or where they contribute to the eſcape of the 
offenders, and then they are not merely Paſſive, but become Acceſ- 
faries after the fact. 


Bur if divers perſons accompany one another, in order to the com- 
miſſion of a crime, all of them are Principals, even thoſe who only look 
on, becauſe the perſon who does the fact is encouraged in it, by the 
hopes of immediate aſſiſtance from ſuch Abettors ; but, if they went 
upon a lawful deſign, and one of them happens to commit a crime, 
the actor only is guilty, and the reſt of the company are neither to 
be deemed principals nor acceſſaries. 


Tis a vulgar proverb with us, That Reſetters are as bad as the 

ieves: but it is a maxim eſtabliſhed in our ancient law, that the re- 
ſetters or acceſlarics ſhould not be tried, till the thick or other offen- 
der is convicted; and if he is convicted, then they may be tried, and, 
if found guilty, ſuffer the ſame pains with him ®, In a civil conſi- 
deration, the Reſetter of the thing ſtoln is anſwerable for it, or da- 
mages, if he fraudulently put it out of the way, whether he was ſo 
far concerned in the theft as to ſubje& him to puniſhment, or not. 


THERE is generally this ſignal difference between the obligation 
to Puniſhment, and that to Damage, that when the offender dies be- 
fore ſentence, in a criminal proſecution, (except in treaſon, by our 
old law *, altered ſince the union *) even tho' the libel was ſuſtained, 
and a verdict returned againſt him, death redeems him and his heirs 
from all penalties ©; but, in reſpe& of damages, if Litiſconteſtation, 
which is a judicial contract, was made with the deceaſt, his death 
will not free his heirs from full reparation, according to the circum- 
ſtances peculiar to the depending action; and ſimple reſtitution, or the 
value & the thing, is due by the heir or executor, even tho' the of- 
fender die before litiſconteſtation . 


 WHoEVER is not capable of deſign or deceit, cannot be charged 
with the guilt of a crime, and fo is neither liable to puniſhment nor 
reparation, as infants, madmen, and othgrs, who have not the uſe 
of reaſon s; but this will not extend to perſons drunk, or in paſſion, 
for theſe brought themſelves into that condition b. Where reparation 
is not due, on account of the fact as a Crime, the perſon injured how- 
ever may recover the thing, if extant, from all Havers; and if ſuch 


perſons, who are deſtitute of reaſon, have done the wrong, through 
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the fault of their keepers, thoſe may be charged with the damages , 
as I had occaſion to obſerve formerly *. 


Tae conſideration of crimes, ſo far as concerns Puniſhment of the 
offenders, belongs to the law of public right; but with reſpe& to the 
party's damages, either real; or ſtatutory, i. e. ſuch as, in force of the 
ſtatute, he is intitled to beyond his true loſs, is a matter of civil and 
private right, and falls under the preſent deſign, tho the other does 
not; but it was proper to obſerve the riſe of both, and differences 
betwixt them. 


DzLINQUENCIES, as they are civilly cognoſcible with us, have 
their known names and titles in our law; and theſe are Aſſythment, 
Injury, Damage, Extortion, Circumvention, Spuilie, Intruſion, E- 
jection, Moleſtation, Contravention of Lawborrows, Battery pen- 
dente lite, Breach of Arreſtment, Deforcement, Eſcape of a Priſo- 
ner, Exceſſive and Deccitful Gaming, Forgery of Writings, and Per- 
juries. 


Sec TION II. Afythment. 


OrFENces, whereby wrong is done without any advantage to the 
offender, either concern the "A members and health; and the ſa- 
tisfaction due to the perſon wounded or maimed, or, in caſe he is 
killed, to his wife or neareſt relations, is termed Aſſythment; or one's 
fame and reputation, and the offence is ſpecially named Injury; or 
his goods, and is called Damage, when the intention is not for 
Lucre, I begin with the firſt, 


ASSYTHMENT is“ A conſideration mu to repair the damage ſuſ- 
e tained by death, mutilation, or other harm done to the life, mem- 
« bers or health of the body:” when the perſon is killed, the Aſſyth- 
ment is made to the wife, children, or next of kin of the deceaſed, 
and is due either by the principal offender, or the acceſſaries; and 
the rank and quality of the perſon killed or maimed, and circumſtan- 
ces of the offender arc e and a modification made accord- 
ingly by the lords of ſeſſion, in a ſuit before them, or by the barons 
of exchequer, at paſſing the ſignature for a remiſſion. This ſatisfac- 
tion to the friends is, in our old law, called Cro, and imports the 
ſame with the Saxon, Wergild, in uſe of old among the Anglo-ſax- 
ons, vis. the ranſom for the life of a man *. 


An Aſſythment will not infer a repreſentation of the deceaſt, be- 
cauſe it was no part of his eſtate, and is only a ſatisfaction due by 
law to the wife, and ſuch as might ſucceed as executors to the perſon 
killed, in order to their being reconciled to the man-ſlayer, and 
thereby contribute to his obtaining a remiſſion *; which only ought 
to be granted for ſimple man-ſlaughter, but not for murther *. Tho 
the ſum given for Aſſythment cannot be deemed the deceaſed's execu- 
tory, yet it is divided betwixt his wite and neareſt of kin, in the ſame 
manner as if it were f: however, the expences disburſed in taking 
care of the party, after his deadly wound, and his funeral charges 
muſt be refunded as a debt thereon; for that always enters the 

| account 
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Reg. maj. 
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1. The origin 
and import of the 
term Felony it 
does not com- 
prehend high 
treaſon, 


2. Anciently all 
crimes were pu- 
niſhed by a con- 
ſideration in 


money or goods, 
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account of the Aſſythment, as likewiſe do the charges laid out to- 
wards bringing the offender to trial. In ſome of our old ſtatutes, 
the king for the time declared he would grant no remiſſions for mur- 
ther; but that could not hinder the effect of them when granted; and 


where there is no previous e infp the nature of the crime, it 


cannot be known whether it is ſimple Man- laughter or Murther; 


and tis his 1 4 prerogative to grant remiſſions for all kinds of 
crimes, either before or after ſentence. 


By ſpecial ſtatute *, it is provided, that before any remiſſion for 
ſlaughter, or other odious crimes upon old feed, or forethought fe 
lony, be granted, either letters of Slain muſt be produced, i. e. an 
acknowledgment from the wife, or neareſt relations, that they have 
received ſatisfaction; or otherwiſe the offender muſt find ſufficient 
caution to ſatisfy them, at the modification of the lords, for the aſ- 
ſythment; ſuch ſatisfaction is not due, where the offender ſuffers 
death for the crime, that being held a ſufficient Atonement. 


Tur reparation made to the party aggrieved, by theft or robbery, 
is likewiſe termed Aſſythment *; and it is provided, *that all remiſſions 


« granted for theſe crimes ſhall be null, if caution is not found, to make 
« Faisfaftion to the party for his damage, within 40 days ©.” Actions 
for damage of this kind, againſt the principal and his cautioners, are 
competent before the lords of ſeſſion, as recent ſpuilies *: ſometimes 
the remiſſion bears, that it ſhall not be paſt the ſeals till Aſlythment 
is made. Remiſſions for the wounding or maiming a perſon ſeldom 
contain a condition of Aſſything the party aggrieved ; but, I conceive, 
the reaſon is, that ſuch remiſſions can have no effect at all, with re- 
{pe& to the private party's damage, which is otherwiſe in the caſe of 
a capital crime, where no aſſythment is due, if the offender ſuffer 


death. By our old law, which ſeems founded in reaſon, where a de 


horſe, whereon a man is riding, kills one before him, or by his fore- 


feet, Aſſythment is due; but, if a perſon was killed by a horſe's hin- 
der- feet, the caſe was otherwiſe . 


Ou anceſtors were moſt cautious as to the remiſſion for murther. 
By our old ſtatute it is provided, that none ſhall be applied for, till 
firſt inquiſition is taken by an aſſize, in the place where the ſlaughter 
was committed, whether it was Felony or not *; and, if it was 


found 


» Felony (from the Teutonic word, Felan peace, and the remainder to the party 
delinquert) is originally a term of the feudal grieved; and, in caſe of murther, to the 
law, importing a crime, whereby the vaſ- wife and next relations, or family of the 
ſal incurred a forfeiture of his fee; but was deceaſed. This, in later times, was cal- 
afterwards applied to all capital crimes; led Wergild, i. e. the eſtimation or va- 
that againſt the king or commonwealth lue of the life of a man: the life of the per- 
.excepted, which (till went by the name of ſon killed was valued according to his rank 
High Treaſon, or Leſe Majeſty, being the or dignity. It was brought into England 
moſt flagitious, The term is ſeldom uſed by the Saxons, and took place even in the 
in our law, but frequently in the law of reign of Henry I. (5) and appears likewiſe 
England; and all capital crimes, under to have been our old law (e): hence no aſ- 
treaſon, are ſo called (a). ſythment could be due, when, by the ſub- 

Amongſt the old Germans and northern 7 wenn law, the offenders ſuffered death, 
nations, all crimes were puniſhed by a ran- the wergild having been in place of the ca- 
ſom in money or cattle, part of which was pital puniſhment. It ſeems to be founded 

given to the public for the violation of the in the Moſaic law (4). 


(a) Spelm. gloff. felonia 64. (+) Spelm. gloſl wergildus, (e) Reg. maj. c. 24. 6. 19. (d) Exod. xxl. 29, 10. 
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theſe for ho- 
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for murther 
or man- 
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our old law. 


gild ; this ex- 
plained, 
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it is either by 
ſacts, by con- 
ſent, or writ- 
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facts, battery, 
or beatin 
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23. It is law - 
ful to ſtrike 


in one's ſelf- 


defence, and 


in defence of his goods may beat the invader, if he will not otherwiſe refrain , 


being done immediately upon the other's attempt to do the injury, 


his wite, chil- 
dren or pa- 

rents; is it fo 
in defence of 


one's goods, 


is more or | 
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found to have been Forethought Felony, the king ſhould grant no 
temiſſion for the fame without an act of parliament, for the common 
good of the realm *; and a remiſſion was void, if granted without 
conſent of the neareſt friends of the perſon lain, unleſs they were 
fatisfied within 40 days, or that it was their own fault if they were 
not“. | 


THro' the perſon wounded is not rendered incapable, by the 
wound received, to gain his bread as formerly, yet he is intitled, by 
way of Aſlythment, to the expences of the cure, and loſs of time 
while under it, which is always due, and is the immediate . x 
And in the caſe of mutilation, or maiming of one, the nature of the 
thing requires, in the ſecond place, that the offender be liable to 
maintain him and his Family, according to his Ration as formerly, in 
caſe that, by the maiming or hurt, he was rendered incapable to do 
it himſelf “; even the meaneſt muſt have reaſonable ſubſiſtence, tho 
he was not formerly able to maintain himſelf, ſufficient aliment be- 
ing a juſt ſatisfaction and amends for the harm done to his body. 


As8YTHMENT due to the deceaſed's wife, and next of kin, is not 
excluded by his ſolemn declaration, exculpating the perſon that gave 
him the geady wound, ſince, by taking a Remiſſion, he acknow- 

I 


ledges guilt of the {laughter ©; which ſufficiently founds their claim 
to a juſt ſatisfaction. | | 


Sec TION III. Harp. 


THe next intereſt is one's Fame and Reputation, which is hurt 
. by Injury, ſpecially 


ſo termed ; for, in the general acceptation, every 
offence is an injury f, 3 this peculiar ſenſe, it is * an offence, maliei- 
e ouſly committed, to the reproach and grievance of another, whereby 
« his fame, dignity or reputation is hurt :. Injury is either by Facts, 
as beating, or other attrocious uſage of one's perſon ; by Words, 
1 and ſlanderous, ſo far as they infer a damage to the ſtate 
of the perſon, or wound his character; by Conſent, in giving war- 
rant, command or authority to commit the injury ; or by Writing, as 
by compoſing infamous libels and ſatires to one's diſgrace. 


InjuRy by facts is termed a Real Injury. An Aſſault, by holding 
up the fiſt, or any weapon, againſt one in a threatning manner, is a 
real injury i, becauſe it tends much to the perſon's diſgrace who is fo 
uſed. Battery, by ſtriking one, is a * injury to his perſon, and 
attrocious, according to the circumſtances of the caſe. 


Ir is lawful to ſtrike one, after an aſſault made by him, that be- 
ing Self-defence. It is alſo lawful, in defence of one's wife, chil- 
dren, parents, maſter or ſervants k. And further, one in defence of 


or ex continents ; but revenge afterwards is not allowed, it being the 
buſineſs of the judges, in fuch caſe, to give redreſs. 


A VERBAL 
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A veRBAL Injury is, when Words are ſpoken to or concerning 
one, whereby he is Defamed, whether they affect his life, liberty 
eſtate, reputation, trade or profeſſion *, or charge him with a foul 
diſcaſe, whereby his character is blemiſhed ; nor does it import whe- 
ther the words are ſpoken expreſsly of the perſon, or implicitly by de- 
ſcribing him, or whether in dire& terms of reproach, or by plain in- 
nuendo's, if they infer a ſcandal: it is regularly cognoſcible by the com- 
miſſars, and the words mult be ſpecially particularized ; the damage 
may likewiſe be ſued before the court of ſeſſion, or other civil judg- 
es where the injury is atrocious, or perſons of character are de- 
famed. On ſuch occaſion the offender, in a ſuit before the ſheriff or 
magiſtrates of a burgh, may be aſſeſſed in a fine, and damages to the 


party aggrieved, without any direct proof of the Qyantum of the da- 
mage, that being hardly poſlible b. 


Wurxx one, in heat of paſſion, or drunk to exceſs, ſpeaks inju- 
riouſly of another, or uſes him with reproachful epithets, and retracts 


theſe abuſes as ſoon as he returns to a ſober mind, it is thought the drunk 


ſame is aboliſhed, and no action ought to be ſuſtained thereon *, but 
otherwiſe anger or drunkenneſs is no excuſe 4. 


A PERSON of an abject character can hardly ſuffer by a verbal In- 
Jury, becauſe he has no reputation to loſe ; but one that's infamous 
for one crime may be ſcandalized with another, of which he is inno- 
cent, and then it is actionable; and as to real injuries, by violence 
to the perſon, there is no doubt, but the meaneſt and baſeſt ſuffer by 
thoſe cqually with others, and ſuch were | $07 among the Ro- 
mans, even when committed againſt another's ſlave* ; but verbal in- 
juries were not, unleſs tending to the maſter's diſgrace, 


IT is juſtly mentioned among real injuries, where one forcibly en- 
ters a man's dwelling-houſe, which is his Sanctuary s. With us, if, 
in purſuance of ſuch forcible entry, the landlord is invaded, it raiſes 
the injury to a capital crime, called Hameſucken in our law, from 
Haim and Sucken, 2. e. to ſearch and purſue one in his habitation®. 


Injury by conſent is, when one, by mandate, or authority, 
has acceſſion to the commiſſion of the injury i: in this caſe, the 
mandatary who executes the commiſſion, and mandant who gave 


it, are equally liable as in other crimes, tho' the mandate was not 
obligatory as to performance. 


By the civil law, the party injured was allowed to eſtimate the 
damage done to him by his oath in litem, reſerving to the judge to 
tax it, if he ſaw cauſe. The eſtimation was to have reference to the 
time the injury was committed, and regulated according to the dig- 
nity or character of the perſon injured, in which reſpect there was e- 
ven a difference among ſlaves, according to their higher or lower ſta- 
tion *; and it would ſeem reaſonable, that an oath in [tem ſhould as 
much be admitted in wrongs done to one's perſon or reputation, as 
in the caſe of carrying off or deſtroying his goods : but commonly, 
with us, the eſtimation is at the arbitrement of the judges, without 
taking the party's oath in litem. 

| R rr IxJjuRT 
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Ixjuxv may not only be done to the Living, but alſo in a manner 
to theDead, by reproaching their memory, 1 bodies from 
burial, lifting their bodies out of their graves, or defacing their monu- 
ments. The children or next of kin may proſecute the injuries done 
to the remains of their parent or relation, tho' they are not heirs to 
the deceaſed ®; but, if there is an heir, the action is competent to him, 
the rule being, that Semper heredis intereſt defuncti exiſtimationem 
purgare, It is always the intereſt and concern of the heir that the 
character of the deceaſed be vindicated . 


Nor only may one be injured dire#ly, by injuries done to him- 
ſelf, but likewiſe indirectiy, when done to thoſe in whom he is ſpe- 
cially concerned: thus, a man may be wronged by an injury done to 
his wife, children or ſervants as ſuch *; and a Prince is injured by af- 
fronts done to his Ambaſſador *, tho at the ſame time the children, 
&c. are injured themſelves, and may proſecute redrels. 


TRUTH of the thing objected will excuſe, if it concerned the good , 
of the common-wealth to have the crime known, and was not ſaid 


with deſign of reproach ; and, in this caſe, probable evidence of the 
reality of the fact mult be given: for a flying report will not be ſuf- 
ficient ; neither will it excuſe the offender that he offers to name his 


author, except in the caſe of ſcandalum magnatum, formerly obſerv- 


r 
ibels, how - 
puniſhable b 
the civil law, 
and ours ; 
what if the 
author does 
not adject his 
name, nor 


terms, uſed in 
judicial pro- 


— = 


eds, where it does; but otherwiſe, the objecting a real crime, or na- 
tural defect, is not excuſable, by the rule, Veritas convitii non excu- 


fat a calumma ,. 


THe writing, printing or publiſhing Pamphlets or Satires, to ano- 
ther's diſhonour, which may come under the deſcription of an Infa- 


mous Libel, among the Romans was capitally puniſhed : with us 


ſuch crime is arbitrarily puniſhable according to the degrees of the 
offence; nor does it import whether the author affixes his name or 
not, or ſpecially mentions the perſon intended, if he circumſtantial- 
ly deſcribe him, ſo as every reader muſt know the perſonk; nor will 
x & truth of the things objected excuſe here, as ſometimes it does in 
a verbal injury; for Writing is a deliberate act, and ſo is not ſo eaſily 
pardonable!. | 


| WokDs, that might otherwiſe import a ſlander, being neceſſarily 
uſed in a judicial procedure, cannot ſubject the party to any cenſure 
or penalty, either in reſpect to parties, objections to witneſſes, or chal- 
lenges to jury-men, that being underſtood as done in vindication of 
ones right; but yet if things that are injurious, quite foreign to the cauſe, 
be charged in the libel, ſuch purſuer ſhall ſuffer as a ſlanderer ®; for the 
cover of a judicial procedure cannot protect him, fince the deſign of 


injuring is evident, and the more public and folemn it is, the Injury 


34. Repars- 
tion of inju- 
ries, how 


made; recan 


tation muſt 
be made in 


is ſo much the more heinous®. 


Ir, by the Injury, damage is done to one's fortune or buſineſs, as 
to call a merchant a bankrupt , no doubt, the law affords a remedy, 
and the damage will be taxed as the circumſtances of the caſe require, 
tho' it may be difficult to make an adequate reparation, In verbal 


injuries 
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injuries Recantation is generally impoſed, which is a retraQing the ſlan- 
der, asking the perſon aggrieved pardon for the offence; and there 
may be a pecuniary fine to the public likewiſe decreed *, and part of 
the fine, or even the whole, given to the = n nar 
tne 


n the v in name of damages; 
and where the injury is done in Writing, the recantation ought to be 


made in the fame manner in writing, and pardon asked of the perſon 
offended, as the judge before whom it is proſecuted ſhall direct b. 


REAL injuries ſubject the offender to an aſſythment of the rey 
grieved, (of which ey) and to an arbitrary puniſhment, accord- 
ing to the atrociouſneſs of the aſſault or riot; and, in all caſes of in- 
jury, full reparation ought to be made to the 


party aggrieved, and e- 
ven a conſideration given him in ſolatium. | | 


IxjuRIEs are Increaſed, or Diminiſhed, from the circumſtances: it 
is Aggravated from the inſtrument made uſe of, from the character of 
the A injured, as a father, magiſtrate, miniſter, a peer, or other 
perſon in high dignity ; from the place where the injury is commit- 
ted, as in a public market, court of judicatory, or church*© : Dimi- 
niſhed or Abated from a good intention, as when a maſter corrects his 
ſcholars, and exceeds by immoderate ſeverity. | 


'A MAGISTRATE or judge is liable to an action of Injury, when, 
either in his private capacity, or under colour of his office, he injures 
one; for ſuch ought to protect others from wrongs, or give redreſs 
when they are committed, and, by their example, diſcourage 
all violations of the law; but if it ſhall happen, that, in the executi- 
on of their office, any perſon's fame or character ſuffers, they are 
not anſwerable for it, that not being done from a bad intention, but 
for the good of the public. 


THERE is no place for an action of Injury, when the affront or 
verbal injury is not preſently reſented * ; but Diſſimulation of the of- 
fence is not inferred from ſilence at the time, for perhaps there was 
danger of a ſecond injury, by ſpeaking ; nor has it place where one 
keeps within bounds of his office, as a maſter or magiſtrate, in re- 
ſpect to thoſe under their power, nor where it was done in ſelf- de- 


tencef, by way of Retortion Inſtantly, provided always there be not 
an Exceſs 


Ax injury is Extinguiſhed by the death of the injured or injurer, 
before Litiſconteſtation ; for tho' there is no place for a criminal ſen- 
tence after the party's death, yet the civil 8 of Injury, for 
reparation, is continued againſt the heirs 


verſation, and tokens of fricndſhip, after a verbal injury: but * 
ing the Euchariſt with the offender will not infer this tacit forgive- 


- nels'; it imports only the laying aſide malice and rancour, which is 


very conſiſtent with a deſign to have one's good name repaired, and 


damages awarded to him. 


SECT. 


by litiſconteſtation ; it is 
| likewiſe aboliſhed by Forgiveneſs Expreſs b, or Tacit by familiar con- 


writing, as 
to injuries in 


writing ; may 
122 


5 Repara * 
— in real 
injuries. 


6. Injuries 
12 or 
diminiſhed, 
from the cir- 
cumſtances. 


7. A magi- 
— 

judge liable 
to an action 
of injury, 
when com- 
mitting ex- 
ceſſes in his 
office, 


33. What if 
the injury is 
not preſently 
reſented, or 
the is 
in the exer- 
ciſe oſhis of- 
fice, and does 
not exceed, 
or it is done 
by way of re» 
tortion. 

39. An inju- 
ry is extin- 
guiſhed by 
the death of 
either 

before litif-! 
conteſtation, 
or by forgive- 
neſs; this 
not under - 
ſtood by the 
parties par · 
taking the 


40. Damage, 
ſtood in this 
article; how 


uſe his own 


property, tho 
to the preju- 


or determin- 


ſubjected to 
damage. 


42. Dama 
by fire, v4 
ther it is pre- 
ſumed to have 
happened to 
a houſe by the 
fault of the 
inhabitants; 
this matter 


by a Britiſh 


act in favour 
of the inha- 
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SECTION IV. Damage. 


Damace is likewiſe a general term, but here it is particularly 
underſtood of that damage which ariſes from Diminiſhing, * 
or Deſtroying one's s, without any I to the offender ; 
and fo is not only diſtin& from lug, properly ſo termed, but like- 


wiſe from Theft and Robbery, which are for Lucre. 


THz damage here underſtood muſt be Damnum injuria datum, as 
it was called in the civil law, and was repaired by the Lex Aquiha *, 
viz. a Damage occaſioned by ſome fraud or fault of the committer,” 1; 
and ſo excludes what happens accidentally, unleſs the other's neglect 

ve occaſion to the misfortune ; the damage likewiſe done to the 
invader of one's life or goods, being in ſelf-defence, is lawful : one 
may uſe his own property according to his pleaſure or conveniency, 
tho thereby his neighbour ſuffers damage, provided it is not done 
purely out of envy, or In emulationem vicini: thus, I may lawfully 
dig a well in my own ground, tho' thereby I intercept the water 
from my. neighbour's * ; but the heritor of the lower ground cannot © 
build a mill fo as to cauſe the water regorge and prejudice the mill of 
his neighbour, ſupplied by the ſame water above, and formerly 


erected ©. 


THz ſmalleſt Fault or Neglect of the offender ſubjects him to the 
damage thereby occaſioned *, it being more reaſonable, that he who 
Is in * fault ſhould ſuffer the loſs, than the innocent owner. It hath 
as many branches as there are ways whereby our valuable and repair- 
able intereſts may be damnified, whereof divers inſtances are given in 
the title of the Digeſts, ad leg. Aquil. It were tedious to particula- 
rize theſe ; they are determined by the ſame rule, namely, That 
e where damage occurs, through any fault of the perſon who occaſi- 
e ons it, the ſame muſt be repaired to the perſon aggrieved, either by 
tc him or his employer; but if it was accidental, and could not be 
« prevented by the utmoſt care of the other, he who ſuffers the da- 


% mage has no remedy.” 


THz moſt important, and too frequent inſtance of damage, is by 
Fire, when a houſe is burnt. In determining the queſtion of damage, 
either through the burning of it, or the neighbouring houſes, by . = 
fire, and ſpreading of the flames, the rule is, That if, by the fault 
of the tenant of the houſe; or his ſervants in the offices committed 
to them, the fire was occaſioned, then the tenant of the houſe mult 
pay the damage, and the preſumption lyes, by the civil law, againſt 
thoſe that poſſeſt the houſe*, who muſt therefore ae age them- 
ſelves, by . proving the manner how the fire had its riſe, without 
their fault, in which caſe they are not liable to reparation : the ſame 
rule is preſcribed by our old ſtatute *, which ſubjects the tenant to the 
owner's damage, if the fire happen by Miſgovernance, or Reckleſsly. 
"Theſe terms, in our old language, comprehend the Lighteſt fault; it 
makes the maſter of the houſe [able for the faulr of his wife or chil- 
dren ; and by the ſame rule for his ſervants, in their particular offi- 


ces, and excepts only Accidental fire, and therefore muſt include that 
which 


b L. 12. J. 21. 


1744. Fairly 
contra earl of 


4 L. 3. J. 


per. et com. 


tit. 6. def. 9. 


* 2 ſtat, Rob. 


6 Ann. c. 31. 


10 Ann. c. 18. 


T. T. R. 
which Rap 
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pens by any fault of the inhabitant, and the maſtet muſt 
exoner himſelf, by proving the accident which occaſioned it. Thus 
likewiſe, when à fire broke out and conſumed the corns of another, 
either in ſacks, or in the fields, the perſon that occaſioned the fire 
was liable to repatatioh of the damages“. 


Tuis matter is much cleared by a clauſe in a Britiſh ſtatute, which 
declares, that no action ſhall lye againſt any perſon, in whoſe houſe 
or chamber a fire ſhall accidentally break out, or any recompence be 
made by ſuch perſon, for any damage ſuffered or occaſioned there- 


by b. nce, I eonceive, the burthen of the proof, that the fire 
hap 


the claimants; but, in the other 


Wurm a fire happens in a borow, tis ordinary and reaſonable to 
blow up or pull down a houſe, to put a ſtop to the raging flames, and 
{ave the neighbouring houſes. If the houle pulled down was actual- 
ly on fire, or the fire had n to feize upon it, no damage can be 
> 56 unleſs from him who wilfully ioned the fire; but if the 
flames had not come the length, the owner of the houſe ſeems in- 
titled to reparation of the loſs, at leaſt proportzonably, by thoſe whoſe 
houſes were thereby preſerved, as in the caſe of s thrown over 
in a ſtorm, whereby the ſhip and remainder of the cargo are ſaved . 


W1LFULLY and maliciouſly to aſſault people in the ſtreer, or 
high-way, and tear, cut, {poil or deface their cloaths, is adjudged Fe- 
lony, and ſubje&s the offender to tranſportation for ſeven years“, 
which is the puniſhment inflifted, by the ſame ſtatute, upon perſons 


particulars, the rules above laid down 


who ſteal linen, fuſtian, or cotton goods, from fields, or other places, 


uſed for whitening, bleaching or drying the ſame, or who ſteal lead 
or iron bars fixed to houſes, or any fence belonging thereto *; and, 
by other ſtatutes, on thoſe who deſtroy turnpikes, ſet up on high- 
ways, or works erc&ed by authority of parliament for making rivers 

. navigable *, | 


THs real value of the thing, with the intereſt and expences of ſuit, 
is always given to the party damnified, and frequently he has his oath 
in litem, as in a ſpuilie; and, in ſome caſes, capital punifhment'is in- 
flicted by ſpecial ſtatutes, as for houghing or ſlaying of horſes or oxen 
in the time of labour, wilfully deſtroying growing trees and corns, 
breaking of mills , burning of houſes, corns b, or coal-heughs i, or 


pened thro' the fraud or fault of the inhabitants, muſt lye upon 


43. When u 
houſe is pul- 
led down, or 


blown up, to 


revent the 

urning of 
the neigh- 
bouring hou- 
ſes, are the 
heritors of 
them liable 
for the da- 


mage. 


44. How far 
is the da- 
mage re 
* In ſome 
uniſhment is 
inflicted on 
account of 
damage; and 
in ſome, by 
ſpecial ſta- 
tutes, double 
or treble da- 
mage is a- 
warded. 


mines of coals, the deſtroying ſtore-houſes, or corn therein, or in veſ- 


ſels or ſhips; and the offendiny a ſecond time, in violently hindering 
the carriage or purchaſe of corns *; as likewiſe the cutting or ſpoil- 


ing woods or coppices , the being acceſſary to the periſhing of thips 


in diſtreſs'®, and damage done by riotous aſſemblies, in the terms of 


the late ſtatutes in that behalf, are capitally puniſhable. 
Ix ſome caſes, by ſpecial ſtatutes, double the value is impoſed on 


the offenders, in name of Damage, to the party aggrieved, as on 
thoſe who moleſt people aſſiſtant to the ſaving of a ſhip in diſtreſs; 
and treble value on thoſe who refuſe to deliver up the goods ſaved a 
which laſt is alſo impoſed on perſons guilty of uſury *, or of wilful 
- drowning coal mines, beſides full coſts of ſuit ?. The rule in ordina- 


80 


7 


==. 
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ry caſes, for reparation of Damage, on this title, viz. where it oc- 

curs thro' the fault, but without the fraud of the party, is, that the 

things damnified ſhould not be valued according to the affection of the 

owner, or their uſefulneſs to him, or any other particular perſon, but 

at the common eſtimation or current price; Pretia rerum non ex affec- 

tione et utilitate fingulorum, ſed communiter funguntur, as the lawier | og 
ſpeaks *. ad leg. Aquil 
45. A ſtatu- SOMETIMES a ſtatutory penalty is impoſed upon certain offenders, 
— without aſcertaining Damages to the party grieved, or adjudging the 
without nam- penalties either to him or to the king Thus, whoſoever ſhall ſteal 


* — you a hawk out of the neſt, or take a collar from a dog's neck, or vervel 


the king, but from a hawk, with the maſter's name or ſtile thereon, ſhall be fined 


22 in 500 merks; and the diſpoſing of another's dog or hawk ſubjects 
e party's 


Hail: of 4a. the offender to 100 J. Scots of fine: and one who takes ſuch a dog, 
mages. or hawk ſtraying, into his poſſeſſion, and does not book them, in two 
days, in the ſheriff-clerk's book, is liable in 40 J. to the owner; but, 
if he ſo books them, and they are not claimed by the party in ſix 

months, he forfeits his property to the 2 d, I conceive, from p. 1685. 


the nature of the thing, the fines, not ſpecially applied, muſt belong 
to the public or fisk ; but that cannot bar the from his da- 
mages, to prevent which the act was intended; Ef guod in alicujus fa- 
vorem introductum eſt, non debet in qus odium detorqueri, What is 
deſigned for one's benefit, cannot be interpreted to his prejudice. 
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> uency, whence damage enſues, are 
e done . 0 
planinghow properly ſuch as have a real influence in the fact, by command, ad- 


ar is the pa- vice Or concurrence. But, by ſpecial ſtatute, if the pariſh, wherein 
riſh liable ;or 


TY the planting, to which damage is done, lyes, do not diſcover the offen- 
or dwelling- ders Within fix months, they are liable to repair the damages, upon a 
nouſe, by a ri- preſumed Acceſſion ©: and Damage done to any church, dwe ling- 12 Ann. 
8 Conſe or out- houſe, by a riotous aſſembly, may be recovered, by ac- <- 3 
are they ſub- tion againſt any two of the pariſh within which the riot is commit- Vg, 


Jefted. ted, who have relief againſt the reſt *; it being preſumed, that the . 


offenders or rioters are of that pariſh, or at leaſt were aided and aſſiſt- _ wy 
ed by them, or that by due care they might have been reſtrained. * "1d 


4. & 


46. In da- ACCESSARIES to a 1 


47. In caſe AMONG. the Romans, in caſe of private offences by ſlaves, with- 
of damage 


— out conſent of their maſter, he was free, upon delivering up the ſlave 
ſlaves, fer- to the perſon injured, termed Noxæ deditio; and, in cafe of aliena- 
vants or chil- tion of the delinquent ſlave, the claim always followed the ſlave, 
Aschen an. whence it is ſaid, that Noxa caput ſequitur ; the ſlave making fatiſ- 


thority, how faction for the damage to his new maſter, to whom he is delivered 
far the ma- 


fur the fuer for the ſame, was intitled to freedom :. By the preſent cuſtom, if * Tit. Hy 
liable by the damage is done by children in family, or ſervants, in the offices or ol. del. 
civil law, or buſineſs in which they are employed, their father or maſter is liable 
preſentulage. to repair it; but otherwiſe, the children or ſervants are only anſwer- 

able themſelves for damage done, without the parent's or maſter's au- 

thority ; and if with it, the parent or maſter only, and not the chil- 

dren or ſervants who were bound to obey ; and, by expreſs ſtatute * voet. $10. 

with us, in the caſe of damage done by children to Fiſh-ponds, Dove- de noxal. att. 

houſes, Orchards, &c. their father is anſwerable for them, while un- 

der age, in the ſtatutory penalties, or muſt deliver them up to the 

judge, to be puniſhed according to their demerit t. 
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In caſe of damage done by beaſts, contrary to the natural cuſtom 
of their kind, without provocation, as a horſe kicking, or an ox 


goring, termed by the Romans, Pauperies, the maſter muſt either 


anſwer the damage, or deliver up the beaſt to the perſon that receives 
the prejudice *, . He may be more ſeverely puniſhed, in caſe he did 


not reſtrain the beaſt, after due intimation, according to the judicial 


law of the Jews®*, and natural rcaſon. If two beaſts, belonging to 
different owners, fight, and the one kills the other, if the aggreſſor is 
killed, the owner of the other is free, ſuch regard is had to ſelf- de- 
fence even among brute animals; but, if the other is killed, the ag- 
2 muſt be given up for ſatisfaction, or the owner ſhall repair the 

amage . It would ſeem, that theſe 1 of reaſon, being au- 
thoriſed by the Moſaic and civil law, our law agrees, for the moſt 
part, with them; and we have an old ſtatute to that purpoſe 4 


Wur x beaſts, without the owner's acceſſion or knowledge, go in- 49 


to another's poſleſſion, and deſtroy his corn or graſs, the perſon who 
put them in, by the civil law, is liable for the damage; but, if it 
was by the owner's conſent or connivance, or the deed of his ſer- 
vants that had the overſight of them, he is liable for the whole da- 
mage, but cannot impound the beaſts *; the damage ought to be eſti- 
mated with a view to the crop that might have Followed. By our 
law, the perſon injured may detain them for the damage and treſ- 
paſs-money, which is half a merk for each beaſt, foties quoties, till 
the ſame is valued by the ſentence of a judge, and thereafter poind 
or diſttaini them therefore, in caſe the owner do not relieve them 
by payment f. 
forthwith give notice to the owner, that he may furniſh them pro- 
viſion ; wn in ſuch caſe, it they die for want, the owner muſt ſuffer 
the loſs, ſince he docs not relieve them, or take care of them while 
in the pound ; but whether the owner can free himſelf of the damage, 
occaſioned without his acceſſion, by delivering up the beaſts, is not 
ſo certain with us, tho' it is the law at preſent elſewhere t; and the 
liberty allowed by our law to the perſon aggrieved, to impound or 
detain the beaſts till he is ſatisfied for his damage, ſeems to import, 
that the owner may abandon the beaſts to him for his ſatisfaction. 


SecTioN V. Extortion. 


ExXTORTION is what the Romans termed Vis et metus, and was 
remedied by the Pretorian edi, viz. Qyod metũs cauſd geſtum erit, ra- 
tum non habebo h it is © IT he compelling one, by the impreſſion or tear 


of ſome conſiderable evil or miſchief, to a deed, which otherwiſe he 


« would not do.” The Force here is not abſolute, but conditional, in 
caſe ſuch a thing is not done, and therefore the fear occaſioned by 
it does not exclude all conſent, The perſon put in fear chuſes the 
leaſt of two evils, rather to part with his right, than ſuffer pain, or 
the like grievance threatened ; and, as the law expreſſes it, Qyamvis, ſi 
liberum eſſet, nolutſſet, tamen coactus voluit *: Force therefore excludes 
that liberty of acting which is requiſite to ſupport all contracts; and 
as ſuch deeds were reſcinded by the action, Qyod metus cauſa, among 
the Romans, ſo they are ſet aſide with us, by an action of reduction 
on that head before the Court of ſeſſion, whereby the party leſed is 
relieved, and the offender ſubjected to his damages. 


IT 


| omg 
ge or 
uperies is 
Sa be 
beaſts, how 
far is the 
owner liable 
to repair it ; 
nnd wine jif 
beaſts of dif- 
ferent owners 
ſight, and 
the one kills 
the other, 


he 
cattle deſtroy 
one's corn or 
graſs, what 
remedy is 


given by the 


civil law, or 
Ours. 


In the mean time he may impound them, and muſt 


5o. Extorti- 
on or force, 
vis et metus, 
gives ground 
for reparati- 
on of the da- 
mage thereby 
occaſioned; 
how was it 
redreſled a- 
mong the Ro- 
mans, and 18 
with us. 


t. What 
ind of force 
is ſufficient; 
how far re- 
yerential fear 
is confidered 
in this caſe ; 
it is more ea- 
lily ſuſtained 
in gratuitous 
. than onerous 
deeds. 


'$2, How far 
third parties 
interpoſing, 
to deliver 
one from the 
force, are re- 


ſtored. 


53. On ac- 
count of ſpe- 
cial circum- 
ſtances at the 
time, the par- 


mean of concuſſion, was uſed againſt the 


force, are reſtored againſt all deeds elicited for that * 
ſons, to free their father fro 
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Ir muſt be ſuch kind of Fear, as might influence a perſon of con- 


ſtancy, as of Death, Torment of body, Loſs of eſtate, Impriſonment, 
and the like * ; but the eircumſtances of the caſe and perſon are like- * 
wiſe to be weighed d. What may juſtly inſſuence a woman, or weak 


perſon, will not be regarded by a man of conſtaticy : thus, the deeds 
done by 4 wife, in behalf of creditors of the husband, ſhall be * 
reduced, if there is great leſion in the caſe, and previous threats uſed, 
tho” at the time ſhe appeared content ©: but reverential Fear in wives, 
children or ſervants, leſt they ſhould offend their husbands, parents 
or maſters, by itſelf will not be ſuſtained, and much leſs with reſpect 


to other ſuperiors . he preſumption however will Iye againſt per- 


fons in great power, if impriſonment, without juſt cauſe, or other 
mages about the time of 
Ap. the deed : but it is always incumbent on the party that al- 
eg 


es the force to prove it, or the circumſtances whence it is infer- 


red :; and in gratuitous deeds, or where the conſideration was not 
equivalent, it will be more eaſily ſuſtained than in onerous. 


Nor only the perſons againſt whom the force is uſed, but even 
third parties intereſted in them, interpoling to relieve them from the 

| icite f; as in 
the caſe of a bond granted b m the un- 


due and violent treatment uſed againſt him 8, 


Tur circumſtances of the party, at the time, may likewiſe afford 


ground for reſtitution: thus, a woman was reſtored againſt a deed 


granted by her when in child- birth, as not having freedom of judg- 


ment on ſuch occaſion b. 


ty may be re- 


ſtored. 


54. In one» 
rous deeds, 
how far the 
extortioner, 
or his ſingu- 
lar * 4 
is intitled. to 
reſtitution of 
the onerous 
cauſe ; and 
what diffe- 
rence is there 
betwixt this 
caſe and that 
of theft, 

55. One 
catched in the 
commiſſion 
of a crime, 
givingmoney 
to prevent 
diſcovery, is 
he intitled to 
reſtitution, 


56. Bare 
threats, how 
far relevant 
to infer lorce, 


Ix one was compelled to fell any thing, he muſt, upon the con- 
tract's being reſcinded, reſtore the price i; and, where the action is 
competent againſt third parties acquiring 9a fide, there mult be re- 
funded to them what they paid for the right; and tho' he that uſed 
the force is hable, even after the thing periſhes accidentally, yet ſuch 
acquirer is not *, becauſe he was not in the fault; and, in rights ex- 


torted, a conſent of the granter, tho' forced, interveens , which ſup- 


ports the indemnity of third parties; whereas things ſtoln, remain- 


ing ſtill in the property of the owners, they cannot be liable to pay 
any price, even to bona fide purchaſers. 


Ont who, being catched in the commiſſion of a crime, is com- 
* to give money, or other conſideration, to prevent diſcovery, 
as the benefit of this action for reſtitution, becauſe, for fear of 
death, or other puniſhment, he gives what otherwiſe he would not; 


but, if he voluntarily gave it, there being turpitude in both, the poſ- 
ſeſlor retains what he gets *. 


MERE threats, without attempting the violence threatened, will not 
do, unleſs they proceed from one toward whom the other is under 


reverential fear ® ; for, otherwile, to ſecure againſt the effects of threats, 
our law has provided Lawborows. 


; | IN 


6 Pec.8.1671, 
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N Fount. 926 


ritu nupt. 


mL. 7. & 1. l. 8. 
dir. 
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Ix ſome caſes the deed cxtorted is intrinſically null; becauſe, if it 


did ſubſiſt, the law could hardly give a remedy: thus, a marriage, to 


« Sup, tit. 5. 


eL. 14:43» 
te. h. t. 


f Dd. LI. 


D. deciſ. 
Maclntoſh, 
and d. deciſ. 
Stewart. 

a Arg. P. 
1621. act. 
18. 


1 L. 13. 61. 
ff. de * 


fect, ſince, if it did, the favour of the caſe would bar the reducin 


which one is compelled, is void *; as likewiſe was, by the Roman 
law, a forced obligation for a dowry *, or the grant of liberty to a 
flave, extorted ; in all theſe the law prevented the right's taking ef- 


it: marriage being eſtcemed a divine contract, if it did once ſubſiſt, 


it could not be eaſily ſet aſide ; and therefore the ſame nullity holds 


with us; and as to liberty, there is no place for the queſtion, ſlavery 
not being now in uſe: as to tochers or portions, if they are forcibly 


procured, they muſt be reduced in common courſe, as other ſuch 
deeds. | ; 


As to the caſe of marriage, there is a great difference betwixt a diſ- 
ſolution upon nullity of the marriage, and a divorce : for, in the firſt 
caſe, the parties return to their reſpective rights, as if marriage had not 
interveened ; whereas, in the other, the innocent perſon has acceſs 
to the proviſions by law or paction, as if the other was naturally dead, 
as was obſerved in its proper place“; and therefore, in the cafe of 
Force, the marriage is null, as if it had not been ſolemnized. 


In caſe the deeds extorted are in behalf of third parties, and 


not of the uſers of the force, theſe are likewiſe voidable in the ſame 
manner as if they had been granted to the offenders * ; but if, to re- 
lieve one from the force or evil threatened, a third party interpoſes, 
by advancing the money demanded by the uſer of the force, for his 
releaſe, or granting bond for the fame, it is a moſt friendly office, 
and the money fo advanced ought to be moſt thankfully repaid ; for 
ſuch perſon had no acceſſion to the force, but lends his money or 
credit to deliver the other from it; however he, doubtleſs, may ſue 
the offender likewiſe for reſtitution of the money ſo extorted. 


By the Roman edict this action was In rem ſcripta, following ſin- 
gular ſucceſſors in the right of the thing extorted . There is no queſ- 


tion with us as to perſonal rights, that the reduction on this head will 
be good againſt even Onerous Aſſignies; for aſſignations are nothin 
but procuratories In rem ſuam s; but as to rights of land perfected by 
infeftment, the faults or deeds of authors, where the matter was not 
rendered litigious before the purchaſe, cannot be objected to onerous 
bona fide purchaſers, tho' they may to gratuitous ſucceſſors *; nor in- 
deed can any embargo be laid upon purchaſers of moveables, by alle- 
gations of force or fraud in the author, that being deſtructive to 
commerce. 


LEGAL force is not relevant to reduce any deed ; for it is a max- 
im, that Juris executio non habet injurtam', The execution of the law 
can import no wag hence it is called Vis legalis: thus, a bond of 
corroboration or preſentation, granted by the debtor himſelt, or third 
parties, while the debtor was under caption, is not reducible on the 
head of force: however, if it is without abatement, which infers 
tranſaction, it will not ſupport the former deed, otherwiſe queſtionable ; 
nor will payment or corroboration of a debt by one in priſon infer 
homologation, or hinder reſtitution or reduction, if it was not in way 
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of tranſaction :; but if, under colour of legal execution, one is forc- 


cd to grant an extraneous deed that has no concern, with the debt in 


or, if undue methods are uſed in executing the caption, 

s granted by the perſon ſo treated will be reducible on that 
head , fince oppreſſion, under colour of law, is the worſt ;and there- 
fore magiſtrates and judges, uſing their authority to extort money or 


other things by threats, or compelling perſons by ſuch means to un- 


fair bargains, are liable on this head to reſtitution and puniſhment ©, 


Tux action upon the head of force is excluded, by the party's 
ratifying the deed, when his perſon thereafter was at freedom, and 
not under the former impreſſion : thus, voluntary payment of a ou 
of the bond extorted, or new ſecurity granted for it, will be ſuffici- 
ent to ſupport the ſame ; but no renunciation, even Ys gr oath emitted 
at the time of the force, will hinder the perſon, leſed to challenge the 
deed i, for then the renunciation is liable to the ſame objection with 
the deed itſelf: the party however is in no hazard, that forces one to 

rom him by force*, that being a kind of ſelf-defence ; but he can- 
not, Ex intervallo, i. e. at any diſtance of time, for that were Jus fi- 
bi dicere, which the law reprobates. 


SECTION VI. Circumvention and Fraud. 


Tux other ground of reparation, relating to contracts or other 
ſuch deeds, is Circumvention: an act of fraud is, © that whereby one 
« js induced to a deed or obligation by deceit, or is impoſed upon in 
e ſome circumſtance relating thereto ;” it is called in the civil law Do- 
lus malus, in contradiſtinction to Dolus bonus, which is an allowable 
circumſpection to advance one's own intereſt ; as to make the beſt bar- 
gain one can in fale, whence it is ſaid in the law, In pretio emptionis 


venditionis, naturaliter licet contrabentibus ſe circumvenire*; and to 


uſe ſtratagems of war, and devices for our own defence, againſt fraud 
and rapine of others, is lawful s. 


FRAUD is either in the thing itſelf, and ſignifies the enormous Le- 
ſion or Prejudice ſuſtained by one, even tho there was no fraudulent 
5 70 in the other to wrong him® ; and, in this extenſive ſenſe, it is 
moſtly underſtood in the title of the civil law, Que in fraudem credi- 
forum, Sc. and in our ſtatute founded thereon againſt Fraudulent a- 
lienationsi; or in the Purpoſe and Deſign of the party to deceive and 
circumveen another, which is properly termed Deceit, and is forbid- 
den in all kinds of obligations and contracts. 


„ 


_ AMonGsT the Romans, diſtinction was made betwixt Deceit's giving 
cauſe to contracts, termed Bone ſidei, as Sale, Location, and others 
ſummed up by the emperor Juſtinian *, that in that caſe it annulled 
them: if it was incident in ſuch contracts, it was remedied by an action 


upon the contract: but in others termed Stri#i juris, as Loan of mo- 


ney, and Stipulation, that the contract ſubſiſted in both caſes, and the 
party leſed had action De dolo malo for his damages! ; and which 
was not granted to children againſt their parents, or to mean perſons 
againſt thoſe in dignity, but, in place of it, an action in factum, i. e. 

v7 upon 


give back a bond, or any other thing, Inſtantly, that was extorted 5 
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mitter of the fraud. All this tion was taken, becauſe: the 
party condemned in this action became infamous. | 


Bur with us reduction is granted without limitation; and in per- 
ſonal rights, even for onerous cauſes; the Deceit of the eedent is good 
againſt his aſſigney, being otherwiſe inſtructed than by the cedent's 
oarh © ; but, in real rights, conſtituted by infeftments, che fraud of 
authors will not affect their onerous ſingular ſucceſſors; becauſe, in 
ſuch caſe, they contract on the faith of the records; nor will the deceit 
of the ſeller be good againſt a purchaſer of moveables, Que non habent 
ſequelam, Which are ſubject to noembargo; bur if the right of the fin- 
gular ſucceſſor, in whatever kind of ſubjects, is-gratuitous, or if he is 
partaker of the fraud of the author, it is good againſt him ; in all 
caſes where Deceit is the cauſe of the obligation, or incident, concern- 
ing any ſubſtantial part of it, the perſons leſed may inſiſt either to have 
the deed reduced, or his * nate ;and infamy is inflited in 
the caſes of fraudful double alienations ?, and of fraudulent bank- 
ruptcy s. 


DEcEirT is never preſumed, but muſt be clearly proved b; and 
that may be done even by the oath of the committer of the 
fraud, where the queſtion is betwixt himſelf and the party prejudiced, 
that he deſigned to deceive, or did ſuch acts from whence fraud is in- 
ferred ; if any other probable conſtruction can be put on the deeds, 
fraud will not thence be preſumed, and, where the circumſtances al- 
leged do infer fraud, witneſſes are receivable for proving theſe facts. 
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eſign to deceive ; as when 
there is Great Leſion in the caſe, the deed beating an affected reci- 
tal, or otherwiſe being liable to ſuſpicion, and the granter a weak per- 
ſon i ; and thus likewiſe a diſcharge, of the ſame date with the bond 


diſcharged, will be preſumed fraudulent, and ſo null as to the aſſig- 


ney * ; and when a merchant buys goods u 
he knows, from his books, he is inſolvent, t 
to the buyer's creditors, as to the goods ſo bought? ; and all Latent 
rights, among very conjun&t and confident perſons, are preſumed 


. truſt, at a time when 


creditors, unleſs the onerous cauſe of 
cially at the inſtance of merchants that continue to trade with the 
granter after the date of theſe rights ® : thus likewiſe, boads, payable 
at the granter's death without iſſue, are preſumed fraudulent, and are 
not good, even in queſtions with poſterior onerous creditors d. 
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- FrxAvD occurring in rights, whereby damage is intended againſt 
third parties, is termed Simulation ; this, according to the definition 
of fraud in general, is, © where one —_ is Pretended, and another 
thing Intended by the conception of the writing; or the truth of 
te the caſe is diſſembled or covered,” Ubi aliud fimulatur, aliud agitur *: 
thus, a gift may be made under colour of a ſale, and, in rights amon 
conjunct perſons, the onerous cauſes, recited in them are preſum 


ſimulate : the rule in law is, That deeds are regarded as they are 


in Reality, and not according to their appearance: Plus valet 
oor agitur, quam quod ſimulate concipitur: All truſts are Simulate 

ights, being in the name of one for the behoof of another; and tho', 
ſince the late ſtatute b, truſts are not provable, otherwiſe than by the 
oath or writing of the perſon in whoſe name the right is conceived, 
yet that does not exclude grounds of ſimulation, eſtabliſhed by expreſs 
ſtatutes; or ariſing from the nature of the rights, and circumſtances 
Inferring fraud, which were always, and ſtill are competent to be prov- 
ed by witneſſes, and from theſe the truſt in a deed may be diſcovered ; 
but if no fraud is particularized, and offered to be proved, the teſti- 
monies of witneſſes cannot be brought in evidence of the truſt, in 
reſpe& of the ſtatute ; therefore the 3 inferring Simula- 
tion in rights to the prejudice of creditors, have ſtill their legal effect, 
and the colourable titles, made up to ſerve the intereſt of the debtor, 


muſt yield to the lawful rights and diligences of his creditors. 


' ConFiDENCEs or Truſts, where no back bond is taken from 
the truſtee, but the performance committed entirely to his conſcience, 
are Simulate Rights, in a moſt proper ſenſe : of this kind were Fide 
commiſſes originally among the Romans; and, no doubt, the ſtatute 
1621 means ſuch truſts, when it ſpeaks of rights granted to Confident 
perſons; and which may be inferred from the circumſtances of the re- 
ceiver, and his connection with the granter, notwithſtanding the fore- 
faid late ſtatute touching truſts, as ſhall preſently be ſhown. 


MENTION is made of Confidences in the canon law; they inter- 
veen, when a beneficed perſon renounces his benefice in favour of an- 
other, but not in his name, without making any expreſs paction for, 


or with him; but who, according to the tacit concert of parties, is 


underſtood to obtain, and hold the benefice for the behoof of the re- 
nouncer while in life, and thereafter for his own uſe ; theſe were 
diſcharged, as being a cover to reſignations of benefices in favorem, 


and to ſimoniacal pactions, which the law reprobates . It was declar- 


ed ſufficient evidence of ſuch confidences, it the renouncer continued 
in poſſeſſion after the renunciation *, 


AFTER the like example with us, by ſpecial ſtatute f, gifts of E- 
ſcheat are declared Simulate and void, where the perſon whoſe Eſcheat 


is gifted, or his wife and children remain in the poſſeſſion, and then 


a new gift may be granted, notwithſtanding the firſt ; and, by our law, 
diſpoſitions to moveables, where the debtor remains in poſleſſion, arc 
underſtood to be ſimulate rights granted for the . of the debtor 
himſelf, and in order to obſtruct the diligence of lawful creditors ; 
therefore the lords of ſeſſion not only find ſuch rights void 5, but like- 
wile, if they are uſed to ſtop a poinding, the uſer is liable in pay- 
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ment of the whole debt, in caſe the obſtruction happened before the 
goods were appriſed on the ground, or otherwiſe to the value of the 
goods; nor will inſtruments of poſſeſſion be here regarded, while 


the natural poſſeſſion, and conſequently the property, remains with 
ral di 


the debtor ; and, for the fame reaſon, gene 


ſpoſitions of move- 
ables, retenta 


ſſeſfione, tho granted to lawful creditors, in ſecurity 


of their juſt cb will not prejudice others *; for truly the property 


remains ſtill in the debtor. 


CoLLUSION is likewiſe comprehended under fraud, and is a Si- 


mulation in judicial procedures. The term is derived to us from the 


civil lawe, which provides, That where the maſter ſuffers his ſlave, or h 


patron his freed-man, to obtain ſentence 


* him, declaring the 
urſuer free- born, any who diſcovered the de 


fender's colluſion, was 


intitled to the ſlave, or patronage of the freed-man, provided he made 


the diſcovery, and ſued action for reverſing the ſentence within 


five years of its date; with us it is the debtor's, or common author's 


oppoſing ſome creditors, and concurring with others, that theſe may 
attain the firſt compleat diligence ; this imports Direct fraud: if he 
only oppoſe the one, tho' he do not concur with the other, but only 
is paſſive as to his diligence, his oppoſition to the one is held fraudu- 
lent, his not oppoſing the other being, in this caſe, a Tacit Colluſion; 
and therefore the Kügence of the perſon oppoſed, tho it be thus 
8 is preferable i, and Colluſon will lay open all kind of di- 
igences, tho' having the appearance of decrees in foro, but muſt be 


proved by the obtainer's oath or writing, if it appear not from the 
decree itſelf. Jo 


Bur the fraud of debtors againſt their creditors is more eſpecially 
reſtrained, by the excellent ſtatute *, “ againſt unlawful diſpoſitions 
and alienations made by dyvours and bankrupts; it conſiſts of two 
principal parts: the firſt concerns Gratuitous rights granted by a bank- 
rupt in prejudice of prior creditors who had done no diligence ; the 
ſecond, Rights granted by a bankrupt to one creditor, in prejudice of 
another's lawful inchoat diligence. 


A BANKRUPT, in the ſenſe of this ſtatute, is “a perſon inſolvent, 
« who has not a viſible fund, (beſides the ſubje& aliened) either in 
lands or goods, to which the creditors might have had free acceſs *;” 
and tho' Solvency in other caſes is preſumeds, yet here it muſt be 
proved by a Particular of the debtor's funds, among which an eſtate 
tailied, under ſtrict irritancies, will not be computed, as not being 
affectable by his creditors, as his property b. 


THE ſtatute mentions only Gratuitous rights granted to Conjunct 
rſons; but parity of reaſon, and conſtant practice, 
extends it to all gratuitous rights granted to any perſon whatever ; and 
tho' it comprehends, by its words, only Alienations, Diſpoſitions, Aſſig- 
nations and Tranſlations, yet, by the intendment of law, it is under- 
ſtood, for the ſame reaſon, of bonds or obligations, and diligenees 
thereon, wherewith the eſtate of the debtor is affected, and likewiſe 
of renunciations and diſcharges of bonds, perſonal faculties and re- 
verſions, and of the husband's contweng to the rights granted ” 

u u 
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the wife, whereby his creditors are defrauded of his jus mariti 
therein. 


Bur, there being a difference as to rights granted to conjunct and 


confident perſons, and thoſe to ſtrangers, it is neceſſary to know the 
iſtic of ſuch perſons, who they are. A Conjun& Perſon © is 
One near of kin or affinity to the debtor.” "Thus, uncle and nephew 
are conjuncts in the ſenſe of the ſtatute ® ; and, in affinity, a brother 
or ſiſter-in-law have been found conjun& ©, but none in remoter de- 
grees. Confident perſons are * ſuch in whom the bankrupt confides,” 
i. e. truſtees for him % 

Tux difference betwixt rights 2 to conjunct and conſident 
perſons, and thoſe to ſtrangers, is, that in the firſt, thoꝰ the right bear 
an onerous cauſe, yet ſuch recital will not be regarded, and the con- 
jun& or conſident perſon muſt prove it otherwiſe ©; and even witneſ- 
ſes will be allowed to prove the conſideration *: but, in rights granted 
to ſtrangers, the narrative will prove the onerous cauſe, which there- 


fore muſt be diſproved by the oath or writing of the receiver. 


ConriDent perſons are, by the ſtatute, in the Tame caſe as Con- 


jon perſons; and tho, by the later ſtatute i, truſts can only be prov- 
e 


ed by the writing or oath of the receiver, yet the Confidence here 
mentioned may be inſtructed from the circumſtances of the perſon 
that receives the right: for example, if he was at the time the bank- 
rupt's doer, he will be underſtood a confident perſon. Thus, an 
agent was bound to communicate the Kaſes to his client, in compound- 
ing his debts b; and by the ſame rule, in a queſtion with the client's 
creditors upon this act, he would be found liable to inſtru the one- 
rous cauſe ; but a purchaſer from ſuch confident perſon ſhould be 
ſafe, becauſe the truſt would not appear from the writing, unleſs it 
bore the conneRion, or love and favour, 


THe act ſtrikes againſt rights granted © Without true, juſt and ne- 
e ceflary cauſes, and without a juſt price really paid.“ I his will not 
extend to a portion contracted to a man who makes reaſonable coun- 
ter-ptroviſions to the wife and children, That being a valuable conſi- 
deration, and the portion is intended ad ſuſtinenda onera matrimonii; 
nor ro a proviſion of liferent to a wife in a contract of marriage, tho 
granted by one that does not receive the portion. Marriage is a Ne- 
ceſſary cauſe for the liferent, which would be ſuſtained, tho' no 
dowry was brought, and therefore the non-payment of the portion to 
the contracter of the liferent cannot alter the caſe *, 


Bur proviſions to children of the marriage, whether contracted by 


the father or extraneous perſons, could not be thus ſupported, but — 


eſteemed merely gratuitous in queſtions with the contracter's credi- 


tors, if he was inſolvent at the time*, tho' ſuch proviſions in a con- fl ch! 4 


tract of marriage are good grounds for reducing poſterior gratuitous 
deeds made by the granter, upon this ſtatute l. * , 


Ir the price given by the purchaſer was ſuitable, the deed is not 
reducible, tho another offered more, perhaps in Emulation, or as a 
| price 
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8 
rice of affection; becauſe the buyer might lawfully make as good a 
bar 215 he could, and is not concerned with what interveened 
wi ers d. 


No r only deeds granted without a true and juſt or onerous cauſe, 
but likewiſe thoſe that are without Neceſſary cauſes, fall under the 
ſtatute. . 'Thus, if one that is over-burthened. with debt, intending to 
run off with the price, and cheat his creditors, ſells his eſtate to a 
conjunct or confident Heron, the diſpoſition ſhall be reducible, un- 
leſs the price is applied to the creditors uſe ; for the purchaſe was 
made without any Neceſlary cauſe, by a perſon who is preſumed to 
have known the circumſtances of the ſeller. Thus likewiſe, if ſuch 
near relation or confident purchaſe the bankrupt's eſtate, in order to 
apply the price to ſome favourite creditors, in excluſion of the reſt, 
the other creditors, tho they had done no diligence prior to the ſale, 
are intitled, on this clauſe of the ſtatute, to _— the diſpoſition, to 
the effect, atleaſt, that the price may be applied proportionably in pay- 
ment of their debts, with thoſe for whoſe behoof the right was 
granted * | 


Tuts ſtatute is in behalf of True creditors, and therefore even 
Conditional creditors are intitled to the benefit of reducing all gratui- 
tous deeds, dated after contracting their debts ; becauſe, when the 
condition , exiſts, it is drawn back to the time of the contracting. 


Gratuitous creditors are likewiſe comprehended ; for they are True 


creditors, and cannot be prejudiced by poſterior gratuitous deeds *, 


Ir would ſeem likewiſe paſt doubt, that creditors for reparation 
of damage upon delinquencies, as in Aſſythment, Injury, or the like, 
are, as I rue creditors, within the ſanction of the law, and that they 
may ſet aſide all gratuitous deeds granted by the offender, after com- 
miſſion of the criminal fact, whereby the damage incurred, tho be- 
fore ſentence, which only aſcertains the extent of the damage; but 


truly they were ereditors from the time they ſuſtained it, Si ex delicto 
debeatur, etiam creditoris loco accipitur 4, | 


AND, for the like reaſon, creditors in bargains concerning move- 
ables, prior to the gratuitous deed, tho' their debts are conſtituted after 
the date of ſuch deed, are intitled to reduce it upon this act, not- 
withianding that thereby in effect writing is taken away by witneſ- 


ſes ©, becauſe the party's debt, being legally proved by witneſſes, muſt 
have its full effect from the time of the bargain. 


THE Fisk is, no doubt, creditor for the Eſcheat goods, and may, up- 
on this ſtatute, reduce all gratuitous alienations of them made after 
denunciation for a criminal cauſe, or after ſentence upon a crime, 
whereof the ſtatutory puniſhment is Eſcheat of moveables, or where 
Eſcheat is the neceſſary conſequence of the puniſhment, it being a 
rule in our law, (as it is in moſt other countries) That one who for- 


feits his life forfeits his moveables, according to the common maxim, 
that Mobilia ſequuntur perſonam. 


Bur 
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Bur then it may be a queſtion, if the Fisk is creditor within this 
ſtatute, upon commiſſion of the criminal fact, and before denuncia- 
tion or ſentence; and it would ſeem that the fisk is creditor from 
that time, to the effect of reducing all fraudulent deeds granted there- 
after to his prejudice, relating to moveables; for the denunciation or 
ſentence mult be drawn back to the time of the fat, which is its 
foundation, and therefore the donatary to the Eſcheat is preferable to 
deeds granted thereafter, as ſhall be ſhown in the proper place *; but 
the donatary has only intereſt to Pre declarator of Eſcheat, and 
recovery of the effects falling under the fame, but not reduction of 
rights relating to heritage, or other ſubjects not falling under Eſcheat, 
whereby the fisk is not prejudiced * ; nor are creditors, whoſe debts 
are prior to the criminal fa&, hindered to receive payment, or to af- 
fect the debtor's eſtate, at any time before ſentence, by the civil law *, 


and by our law, before declarator in the caſe of a denunciation, ho 


which, by the late act, can only be for criminal cauſes “. 


THrs part of the ſtatute only concerns gratuitous rights made by 
the bankrupt or confident perſon, and lawful purchaſers are ſafe; 
wherefore, if one purchaſes from the Confident perſon, (called in 
the ſtatute the Interpoſed Perſon) he is ſecure againſt any challenge 
upon this act, by the expreſs terms of which he is only bound to make 
forthcoming the price to the bankrupt's lawful creditors. This muſt 
be underſtood, with allowance of what was bona fide paid to the con- 


fident perſon by ſuch purchaſer, before he was interpelled, for that . 


is the caſe where one purchaſes from the bankrupt himſelf; but, if 
the truſt is expreſt in the deed, the purchaſer is in the fame caſe with 
the truſtee, and muſt inſtru& due application of the price, for other- 
wiſe he is deemed partaker of the fraud ; and purchaſers from Con- 
jun& perſons, who had acquired from the bankrupt, run the ſame 
fate with ſuch conjunct perſon, and muſt prove the onerous cauſe of 


the firſt deed ©, otherwile than by the recital, if the relation is there- 


in expreſt; but, if it is not, he is ſafe, in the ſame manner as a pur- 
chaſer from a Confident perſon *, 4 


Suc is the caſe of one who is the immediate purchaſer from the 


conjun& or confident perſon, that he is in the fame ſtate with him, 
if the conjunction or truſt is mentioned in the deed, becauſe he is 
preſumed to know his danger, and to guard againſt it ; and therefore 


the law infers a participation of fraud againſt him, unleſs he can ſuf- 


ficiently prove the onerous cauſe mentioned in the deed. But it 
would ſeem, that a purchaſer bona fide, at the ſecond remove, viz. 
from him who had purchaſed from ſuch conjunct or confident per- 
ſon, is ſafe, as a bona fide emptor from the fraudulent acquirer was by 
the civil law :: all the deciſions are in the caſe of the Immediate pur- 
chaſer ; and one ſhould think, that, whatever may be objected to kim, 
the ſecond onerous purchaſer is ſecure againſt any challenge; for the 
objection founded on the ſtatute is but perſonal againſt his author, to 
which he cannot be liable, that being the caſe of all purchaſers of 
lands; nor can the Statutory Preſumptive fraud have a ſtronger effect 
than Real deceit, which never ſtrikes againſt lawful n N and 
more eſpecially this ſhould hold, ſince, by the courſe of our law at 
preſent, a general burthen of debts, under which the author _— 
an 
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and to which he is ſubject, does not affect his onerous ſingular ſue- 


ceſlor therein. 


CREDITORS who lend their money to the interpoſed perſon, and 
take fecurity upon the land, are ſafe in the ſame manner as purcha- 
{ers from him; and all payments made to the banktupt's creditors, 
befote he was interpelled, are ſuſtained, provided they were ſuch 
debts as could be effectual; and therefore a debt contracted on death- 
bed, and thereby 1 gratuitous, and which was known to the 
diſponee who paid it, was not allowed *. 


WHERE one diſpones His eſtate with the expreſs burthen of his 
debts, this act does not take 2155 againſt the onerous purchaſer from 
ſuch diſponce, becauſe the creditors were not thereby rejudiced, but 
rather put in a better condition, having the additional ſecurity of the 
diſponee ; and ſuch general burthen does not affe& lawful purchaſers 
from the perſon burthened: nor will a diſpoſition, granted with a 
power to revoke, fall within the ſtatute; for it is no alienation, the 


ſubject lying as open to the diſponer's creditors, to be affected by 
their diligence, as before. 


Ir a bankrupt acquire rights originally in the name of a conjunct 
or confident perſon, the ſame will be reducible at the inſtance of his 
prior creditors; if it ſhall be found that it was purchaſed by the bank- 
rupt's money, and the ſubje& will be declared uſeable by them, 
ſince they art equally prejudiced by ſuch deed as if he had pur- 
chaſed it in his own name, and made a gratuitous alienation of the 
fame®; and if the purchaſe is in the name of an infant fon, it ſhall 
be preſumed to be with the father's money ; but, if he was major, 


- extra familiam, it muſt be proved by the writing or oath of the 
on ©. 


In ſome circumſtantiate caſes, even poſterior creditors are intitled 
to reduce rights granted by their debtor to their prejudice, where e- 
vident fraud appears; as when a father conveys his eſtate to his ſon, 
an infant, but continues to act as proprietor, whereby creditors are 
enſnared; more eſpecially, if the correſpondence had begun before 
the ſon's infeftment, and continued thereafter, as I formerly ob- 
ſerved 9: but this proceeds rather upon the common law, than the 
proviſion in this ſtatute, which concerns only prior creditors. 


IT is likewiſe upon the common law, that a prior gratuitous diſ- 
ponee is intitled to reduce a ſecond diſpoſition granted to another for 
a lucrative cauſe who was firſt infeft, in the fame manner as a firſt 
onerous diſponee, laſt infeft, is preferable to a ſecond gratuitous 
diſponee firſt infeft : this ſhall hold, even tho' the diſponer, at the 
time of granting theſe rights, was ſolvent, in reſpect that the ſecond 
diſpoſition, in both caſes, is fraudulent *© ; for a firſt diſponee, tho 


if 
LIE is creditor in the warrandice expreſt or im lied, and there- 


ore intitled to reduce the ſecond fraudulent right: but if the ſecond 


diſpoſition was onerous, and made to a bona fide purchaſer, he, being 
firſt infeft, is preferable even to a prior onerous diſponee, unleſs the 
granter was bankrupt at the ay and inchoat diligence uſed againſt 

Xx X him; 
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him *; and all objections competent againſt the author are good a- Fount. Dec. 
gainſt his gratuitous ſucceſſor. . 


N. be ae | Tp the creditors, who conceive themſelves leſed by the volunta plate? — 
rchafer deeds of their debtor, do not inſiſt, for a long courſe of years, in their 23. 1662. 
from a con- action to reduce the ſame, the onerous purchaſer, from the conjunct jun. = 
—.— perſon, is not bound to inſtru the common debtor's ſolvency at the 1706. Nie- 

of years, time of granting the deed, or even that he was then reputed ſolvent“; n. 

and, for the ſame reaſon, neither is he bound, in ſuch caſe, to make pe. 4 

appear the onerous cauſe or conſideration given by the conjunct per- Spence. 

ſon, otherwiſe than by the recital of the ſame in the deed, which may 

have been rendered impracticable, after a tract of years, by the ne- 

gligence of the creditors ; and the rule is, That unicuigue ſua mora 

nocet ©, every one muſt ſuffer for his own neglect. *L- 173-$2. 

| . Jur. 

92. rh THz ſecond clauſe of the act provides, “ That if any of the Dy- * 

of thea@ . vours, or their interpoſed partakers of the fraud, ſhall make any 

eoncernspre- voluntary payment or right to any perſon, in defraud of the more 

ference given « law ful and timely diligence of another creditor, having ſerved inhi- 

— to one *© bition, or uſed horning, arreſtment, or other lawful mean, duly 

creditor, in 4 to affect the dyvour's lands or means, ſuch creditor, uſing the firſt 

prejucice of 44 diligence, ſhall be preferred to the con-creditor, who, being poſte- 

fawful dili- 4 rior to him in diligence, had obtained payment by the partial fa- 

gence, “ your of the debtor, or his N confident.” This part of 
the act concerns rights granted by a Dyvour, i. e. an inſolvent perſon, 
to one creditor, or payment made to him in prejudice of another, 


who had begun prior diligence in order to affect the ſubject. 


* Tu Diligence here meant is Inchoat diligence, as an inhibition 
diligence here 


meant; if it ſerved againſt the party, and perhaps the lieges, but not regiſtred; 
is completed, and in the interim, before regiſtration, the debtor who is inſolvent 


_ wy drger grants a right to another“; for, if the diligence was completed, it *Fount. Jan, 


the ſtatute, would be effectual, without the aid of the ſtatute, to reduce any con- U Bw 4 
veyance made in contravention of the ſame. Harcus (alie- 
nations) 


94: eee IT muſt be ſuch Diligence as is capable to affect the ſubject, as an Nov. 25. 
pabfe to affect inhibition or adjudication as to lands, arreſtment as to moveables; . * 


the ſubjet; and formerly a horning at the ſuit of a creditor, executed againſt the 


how firs party, and denounced at the market-croſs of the head burgh where 
— or he dwelt, was ſuſtained, to reduce alienations made thereafter, either 


fince the late Of lands or moveables, becauſe ſingle and liferent eſcheat might have 

— followed upon it?; but now, ſince eſcheats are taken away by the *« jan 18. 
late act in civil caſes i, it would ſeem that ſuch horning, duly ſerved at 1677, Mur- 
the inſtance of one creditor, cannot be effectual to reduce any right * 
of lands granted ſubſequent thereto, by a bankrupt, to any other of 1697. Mill. 
his creditors ; becauſe it can have no effect as to eſcheat, and ſo cannot 2% Geo. II. 
affect lands, more than a horning could before the late act, when 

the denunciation was not at the market-croſs of the head-burgh of 

the ſhire where the debtor reſided 5: but, I conceive, that a charge # March 28. 
of horning being a ſtep of diligence, in order to poind or diſtrain the 4307 Cen. 
moveables, if Ki ſuch charge the inſolvent debtor ſhall, by partial ” 
favour, deliver his goods to any other of his creditors, in payment or 
ſecurity, to the prejudice of the charger, the ſame will fall under 


the act. 
Tr 
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Tux diligence uſed by.the creditor muſt be proſecuted in a regular 


manner; for otherwiſe the creditor in mora, or delaying in due courſe 
to complete his diligence, cannot reduce upon this ſtatute, the rule 
being, that Jura vigilantibus ſubveniunt ; and, therefore, if the cre- 
ditor forbear for ſome time to follow out his inchoat diligence to 
efle&, the interveening voluntary deeds in favour of the other credi- 
tors will be ſuſtained® : how long time a ſurceaſe in proſecuting the 


diligence ſhall exclude the uſer from founding upon it, is in the ar- 
bitrement of the court, 


| Tarts ſtatute does not militate againſt ſuch creditors as acquire vo- 
luntary rights to ſubjects, which they had affected by lawful np en 


as by firſt arreſting the ſame, for that does not prejudice the ſecond 


arreſter, and ſaves the expence of a decree of forthcomingꝰ; but the 
aſſigney, in ſuch caſe, muſt ſhow that his diligence was preferable. 


In ſome caſes creditors, who have done no diligence; ſhall be re- 
lieved, to the effect of coming in equally with another creditor, who 
had obtained a diſpoſition of the bankrupt's eſtate, as where it is 
granted to a conjunct perſon, and in ſatisfaction of former debts, and 
is omnium bonorum, viz. of his whole effects ; but if it is bona fide 


granted of particular ſubjects, without a general clauſe of all one's 


goods, it will not be found a fraudulent diſpoſition, nor be ſubject to 


reduction at the ſuit of the other creditors who have done no dili- 
gence 1 | | 


FURTHER, if the right made to certain of the creditors, leaving 
out others, have plain indications of fraud, the ſame ſhall be reduc- 
ed; as, where the bankrupt, tho' under no diligence at his creditors 
inſtance, gives moſt of them at the ſame time, and perhaps in the 
ſame deed, without their knowledge, infeftments upon his eſtate to 
the value, in excluſion of his b creditors, according to the 
principles of the civil law ©, whence we have this excellent act; and, 
in common equity and reaſon, ſuch deed ought to be reduced as frau- 
dulent, and plainly granted by partial favour, at leaſt, to admit thoſe 


excluded to a proportional intereſt in the ſubjeR, and accordingly the 
court of ſeſſion unanimouſly adjudged f, 


THe act mentions ſerving of inhibition, &c. which imports, that it 
muſt be executed, and ces 2.4 one's ſimple railing of Letters cannot 
bring the voluntary right, thereafter granted to another creditor, 
within the ſtatute, unleſs the diſponee was partaker of the fraud ; for 
otherwiſe, as the words of the act, which require Executing the let- 
ters, do not ſtrike againſt him, ſo neither does the reaſon of it, ſince, 
without doubt, it is lawful for every creditor, ſibi vigilare, to take 
care of his own intereſt ; and ſuch right is not in prejudice of ano- 


ther's prior diligence, the letters being only a Warrant for the dili- 
gence. 


A THIRD party's acquiring, bona fide, for a juſt price, lands diſ- 
poned by a bankrupt to a confident or conjunct perſon, does not ſub- 
je& him, by the ſanction of the firſt clauſe of the ſtatute, to a proof of 
the onerous cauſe of his author's right, unleſs the truſt or conjunction 
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the debtor, 
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a creditor 
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no diligence, 
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102. Purcha- 
ſers bona fide 
from the 

bankrupt, or 
perſons lend- 


ing money 


to him on ſe- 


= from the tenor of the fame. The queſtion then is, If, upon 
the ſecond clauſe of the act, one purchaſing from the creditor, who 
had obtained a diſpoſition in prejudice of another's prior inchoat di- 
ligerice, is ſafe likewiſe? For anſwer, It would ſeem, that ſuch third 
party's right cannot be brought under 5 upon this branch of 
the act; for, as he, being no creditor of the bankrupt's, might have 
purchaſed the ſubject from him, notwithſtanding any inchoat dili- 
refice againſt him, ſo he may from the creditor, who obtained a vo- 
= right from the bankrupt under ſuch diligence, ſince it is only 
Completed diligences that can ſtand in bar of lawful purchaſers ; and, 
in this particular, I muſt humbly differ from the learned obſervator 


upon this act. 


EvEN a creditor that has done no diligence may obtain. a warrant 
from the judge ordinary 3 to apprehend his debtor, who is 
in meditatione fuge, and to impriſon him, unleſs he find caution for 
the debt b; this happens, where one, tho' he has not actually fled, 
yet has done ſome a& in order to it, as packing up his goods, or ab- 
Leadag and he that applies for ſuch warratit muſt ſet forth the caſe 
accordingly, and give his oath thereon, and upon his ground of debt; 
and I conceive, that the judge ought to oblige the obtainer to find 
caution to indemnify the other party, in caſe the ſuggeſtion of an 
intended flight ſhall appear to have been calumnious. 


By the proviſion of the civil law ©, a debtor might be ſeized by any 
of his * in his flight, without any warrant of a judge, and 
fuch creditor ons take payment of the debt owing to him, unleſs 
a previous ſequeſtration had been awarded of the debtor's effects, cal - 
led Miſſio in poſſeſſionem, which was ſummarily granted by the Pre- 
tor on the requeſt of any of the creditors, upon his abſconding ; for 
then the money, ſo received by the creditor, behoved to be brought 
into the common fund, and Aided proportionably among the cre- 
ditors 4. 


ITuISs Miſio in poſſeſſionem impoſed a general hypothec or Lien upon 
all the 2 285 which Ales = place An us; inſtead fit 
the remedy given by this act is, that commencement of diligence, at 
the ſuit of a creditor, for affecting the bankrupt's eſtate, ſecures the 
ſame to ſuch creditor, againſt the voluntary deeds of the debtor in fa- 
your of any other of his creditors ; ſo that one ſhould think, that 
money paid by the bankrupr, in his flying ſtate, muſt be made forth- 
coming to any creditor that uſed a ſtep of diligence for affecting it; 
but L know none ſuch at preſent that can reach money in one's 
poſſeſſion; . for tho' a perry by the eſcheat, did affect ſuch money, 
yet now that eſcheat, upon de 
way ; ſuch payment, by a flying debtor, muſt be good, even tho' 
he was lying at the horn for ſuch cauſe, 


Tux act being introduced only to prevent the debtor's preferring 
one creditor to another's prior diligence, by his partial favour, there- 
fore purchaſers, bona fide, from the debtor, for a price truly paid, and 
not in ſatisfaction or ſecurity of a prior debt, will not be liable to any 
challenge at the inſtance of the creditors; for only perfected diligen- 
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nunciation for civil cauſes, is taken a- 


Sir Geo. 
Mackenzie 
on the ſecond 
clauſe of che 
act. 


b Stair, B. 4. 
ut, 47.0 23. 


5 4 to. & 16, 
ff. quæ in 
fraud. cred. 


4 Tit. ff. qe 
re. aut. jud. 
pal. I. 6.57, 
qu in 
fraud. &c. 
tit. c, de 


Præt. pig. 


june 28. 
1665. Mon- 
teith. 


d Jan. 25. 
1681, Bath- 
gate, 


"I 1540. 
c. 106. P. 


1621. c. 27. 


Tir. X. Circumvention and Fraud. 269 
ces can ſtrike againſt lawful purchaſers, as above; nor did, even of 
old, one's being denounced hinder him to contract debt, and the cre- 
ditor to be el on his diligence* ; becauſe the ſtatute only ſtrikes 
againſt rights may or payment made to one creditor in prejudice 
of another's Prior Diligence, but does not diſable the debtor to ſell 
his lands, or borrow money, bona fide, as I took notice above. 


As the debtor himſelf is diſabled, by this ſtatute, to prefer one 
creditor to another's prior diligence, ſo neither can his truſtee: for 
inſtance, a debtor cannot diſpone his eſtate to a truſtee, with power 
to pay ſome of the creditors preferably to others ; but the inchoat 
diligence of any of the creditors againſt the debtor, while veſted in 


the right, perfected even after he is denuded in favour of the truſtee, 
will prefer them b. 


THE act mentions Voluntary Deeds only, but it will be extended 
even to caſes that appear to be 1 for example, tho' a debtor, 
by a minute of ſale, was bound to diſpone to a creditor, in ſatisfac- 
tion of his debt, yet he cannot extend a diſpoſition, after the lawful 
diligence of other creditors, to affect the ſubject; becauſe till the per- 
fon, in whoſe fayour the diſpoſition was to be granted, is only a per- 
ſonal creditor, and therefore no new right can be granted in fatisfac- 
tion or ſecurity of his claim, after commencement of diligence by an- 
other creditor for affecting the ſubje& ; fo that the = in this act 
differs from that of an inhibition, which would not affect a diſpoſi- 


tion granted in conſequence of a prior obligement, as was obſerved on 
that head. 


THo' this ſtatute prohibits the gratuitous alienation of lands, debts 
and goods whatſoever, in prejudice of prior creditors, and Volunta- 
ry Payment, or Right to any creditor, in prejudice of another's prior 
diligence, yet the . may abſtain from acquiring an eſtate, tho it 
is in his power: the rule in the civil law is general, That this remedy, 
introduced in favour of creditors, againſt the fraudulent deeds of 
their debtor, concerns only alienations to their - prejudice, and not 
his forbearing to make gain ; Non fraudantur creditores, cum quid 


non acquiritur a debitore, ſed cum quid ex bonis diminuitur * Thus, 


for example, a debtor might, at his pleaſure, by the civil law, re- 
nounce the ſucceſſion to the eſtate Kad to him, whereby it 
would go to the next heir, and his creditors had no remedy. The 
caſe was the ſame with us of old; for tho', in ſuch caſe, the eſtate 
would not go to the next heir, by our law, till after the renouncer's 
death, yet the creditors could not have affected it by our common 
law, but, in virtue of particular ſtatutes, they were intitled to adjudge 
the eſtate, on ſpecial charges againſt him to enter thereto * ; but {till it 
would ſeem, that, if an eſtate is fettled in favour of a debtor, on condi- 
tion “ that he ſhall aſſume the name and arms of the tailier, and that, 
« on his default, the eſtate ſhall go to another,” his creditors could not 
affe& the ſame, it he, by non-compliance with the condition, ſhould 
{uffer the irritancy to take place, and the eſtate to go to another. 


FURTHER, an apparent heir, bound with his father in ſonie of 


the debts, whereby thoſe creditors had ready acceſs to adjudge the 


eſtate, 
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eſtate, after the father's death, may, without uſing the privilege of 
year and day of deliberation, renounce to the other creditors; nor 
was this found a Partial favour to them, but an a& of juſtice, that 
they might come in within and day of the other creditors who 
had the heir's corroborative bonds *. 


IT is obſervable, that tho! inſolvency, by this act, is ſufficient to 
intitle the creditor who had inchoat diligence, in order to affe& the 
debtor's lands, or even his moveables, to reduce the deeds granted 
to another creditor who was poſterior in diligence, or to intitle any 
creditor to recover the goods gratuitouſly alienated to their prejudice, 
from the immediate acquirer of the ſameꝰ; yet, for the ſake of com- 
merce of moveables, a purchaſer from the creditor, who gets pay- 
ment by delivery of goods, is ſafe, unleſs he was partaker of the fraud, 
as knowing that the party was a notour bankrupt who had given way, 
or that the goods were given to the ſeller by the bankrupt, in defraud 
of his other creditors, and ſuch knowledge was requiſite in all ſuch 
caſes, by the civil law ©. 


Tux receivers of ſuch rights as fall under this act are not accountable 
for bygone profits before the citation, and even, where the caſe is 
doubtful, not till ſentence, for they are bona fide poſſeſſors, until their 
rights are thereby removed; but, in the firſt caſe of the act, ſuch as 
are in Reality, and not by Conſtruction of the ſtatute only, partakers 
of the fraud, muſt be liable for all profits, or mails and duties, from 
the time of their poſſeſſion ; for they cannot be intitled to the bene- 
fit of bona fide poſſeſſors, ſince they are guilty of fraud and deceit, and 
declared Infamous, by the act, on that account. 


In the firſt part of this ſtatute, the fraudulent rights are declared 
null by Exception or Reply, but this was found inconſiſtent with the 
nature of infeſtments; therefore reduction of theſe is always neceſ- 
ſary by way of action; but rights of moveables, or perſonal bonds, 
are found null without any reduQtion *. 


In the ſecond caſe of the ſtatute, the Voluntary Right, granted to 
the creditor, is to be forthcoming to the co-creditor, uſer of the pri- 
or diligence, fo that the defender may be decreed to denude in his 
favours ; or, the voluntary right being ſet aſide, the other creditor's 
prior diligence affecting the ſubject will ſtand good to him; but the 
right reduced ſtill ſubſiſts, burthened with the reducing right, and as 
to all other effects is good . | | 

Bur, tho' the foreſaid ſtatute s is moſt beneficial, yet it did not 
obviate all the frauds of wars hp and therefore the later ſtatute b, 
againſt notour bankrupts provided, © That all voluntary rights, granted 
« by notour bankrupts, cither at or after their becoming ſo, or with- 
ein the ſpace of 60 days before, to any of their creditors, either in ſa- 
ce tis faction or further ſecurity of their debts, in preference to others, 
© ſhall be void and null; and all diſpoſitions, or other rights whereon 
« infeftment may follow, are only to be reckoned, as to this caſe 
of bankruptcy, of the date of the ſeifin.” This was adjudged to 
be the rule, without regard to the date of the regiſtration mm 
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but tho” it was once ſo found by the court of ſeſſion; yet, with ſubmiſſi- 
on, ſuch interpretation may be of dangerous conſequence; for, at 
that rate, one, by keeping up his ſeiſin till the laſt of the 60 days for 
regiſtring, might elude the act, and it ought to be taken in ſuch ſenſe 
as it may remedy the miſchief which it was intended to correct, and 
this cannot be done, unleſs the date of the regiſtration of the ſeiſin 
be the rule; and a ſeiſin, in the eye of the law, is only declared ſuch as 
is perfected by regiſtration, without which it is deemed void, in a 
queſtion with purchaſers or creditors, 


A NoToUR Bankrupt, in this act, is deſcribed to be © one inſolvent, 
e and under diligence by horning and caption, joined with one or other 
« of the alternatives, of impriſonment, retiring to a privileged place, 
« flying, abſconding, or forcibly defending himſelf.” The inſolvency 
is wor, Buy as his circumſtances were at the time of his retiring or 
impriſonment, and not as at the time of the declarator * ; whether 
one's ſuddenly breaking and running off the kingdom will be _ 
valent to his 1 under caption, has not as yet been decided, but 
if it is not ſuſtained, the act cannot have its effect in this caſe; becauſe 
he muſt be charged on ſixty days, the elapſing whereof will eſtabliſh 
the deed, otherwiſe ſubje& to challenge; — the court of ſeſſion have 
found, that an act of warding is not fafficient, in place of a caption, 


to ſatisfy the terms of the a& *, whence it may be inferred, that e- 
quivalency cannot be ſuſtained. | 


By this ſtatute all creditors, even thoſe that have done no diligence, 
may inſiſt to have the voluntary rights granted to any other creditor, 
by the common debtor, at any time within 60 days before his be- 
coming bankrupt, or thereafter, to be declared void ; whereas ſuch 
deeds regularly were not reducible, by the ſtatute 1621, unleſs the 


creditor had inchoat diligence againſt the debtor, before granting 
the rights in queſtion. 


A BANKRUPT in the former act is only a perſon Inſolvent, as is 
before obſerved ; whereas here, to conſtitute one a Notour bankrupt, 
ultimate diligence, or the party's diſappointing it in manner above ſet 
forth, muſt concur with inſolvency, to bring him within the ſtatute. 


Ir the debtor is diſcharged of the debt for which he was impriſoned, 
or retired to the ſanctuary, &c. the deeds granted by him - +46" a 
when he is at liberty, in ſatisfaction or ſecurity of any of his debts, 
will not fall under the ſtatute ; becauſe he was under no diligences 
when he granted the ſame, and, after the debt and diligence is diſ- 
charged, be is deemed in the ſame caſe as if it had not exiſted; ſo that 
one or other of the alternatives, mentioned in the ſtatute, muſt con- 


cur with inſolveney at the time when the deed is granted, as the lords 
of ſeſſion ſolemnly found in a late caſes.. | 


Tux creditor who gets payment, in purſuance of a reduction upon 
this act, muſt aſſign to the diſponee, whoſe right is reduced, his debt 
and diligence wherewith he has affected the fubjedts in the defender's 
hands, or ſeparate ſubjects belonging to the debtor, by the Jus cedenda- 
rum attionum* ; for, notwithſtanding that any creditor may reduce 
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this act, the 
ſubject con- 
veyed muſt 
de affected by 
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= gal dili 
on le - 
ce, and 
e defender 
is intitled to 
a conveyance 
for his ſecu- 
rity. 
115. How far 
onerous pur- 
chaſers, — 
one who had 
a right in ſe- 
curity, or 


116. Deeds 
within this 
act compre- 
hend delivery 
of goods, but 


not pa nt 


An ready mo- 


ney, 


117. One ſell- 
ing goods to 
a notour 
bankrupt, 
how prefer- 
able on them 
to the credi- 
tors. 


118. The act 
only concerns 
deeds to one 
creditor in 
ſecurity or 
payment, but 
not preſent 
contractings. 
119. A ſimple 
and abſolute 
diſpoſition, in 
— of all 
the creditors, 
without pre- 
ference or 
partiality, by 
a notour 
bankrupt, is 
not good „ re- 


gularly to har 


legal dili- 
gence at the 
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upon this ſtatute, tho' the diligence, whereby the debtor was brought 
into the terms of the a&, was not at his own inſtance, yet none can 
get payment but, by affecting the ſubje& diſponed, in due courſe of di- 

ence*; and the defender, for his defence againſt the other cre- 
ditors, and for his indemnity, is intitled to ſuch affignment. 


IT is only 88 action that is competent to the creditors upon 
this ſtatute; and therefore, if the creditor, who has received rights of 
lands or moveables, in ſatisfaction of his debt, makes them over for 
onerous cauſes, before the matter was rendered litigious, the purchaſer 
is ſecure; becauſe truly the bankrupt is denuded in favour of his cre- 
ditor, and the onerous ſingular ſucceſſot is not concerned with perſo- 
nal objections to his author's tight; provided that he could not, by in- 
ſpection of the records, know that the ſame was in ſecurity or ſatisfacti- 
on of a former debt ; for, if he could, .he purchaſes upon his hazard, 


and the ſtatute ſhall ſtrike againſt him; but, otherwiſe, that circum- 


{tance cannot be made out againſt him by a latent backbond, and much 
leſs by witneſſes, or the oath of his author. The caſe is otherwiſe as 
to N —.— of bonds, for there the exceptions, competent againſt 
the cedent, are good againſt even an onerous aſſignee, and may be 


proved by the cedent's back-bond, or declaration in writing, prior to 
the aſſignee's right. | 


Tux act mentions Deeds, which, in the proper legal ſenſe, denotes 
Deeds in Writing; but it is here likewiſe underſtood of Delivery of 
Goods, but not of Payment in ready money, that being a natural ex- 
tinftion of the debt, which cannot revive by the payer's becoming 
thereafter a notour bankrupt ®, without prejudice always to the cre- 
ditor to infiſt on the act 162 1, if the caſe falls under it. | 


IT has been already obſerved, that where one, knowing himſelf 
to be Inſolvent, buys goods on truſt, the ſeller is preferable as to the 
property of ſuch goods to the buyer's creditors; but this preference is 
reſtricted to the goods received within three days of the bankrupt's 
going aſide, by Abſconding or Retiring to the ſanctuary. This was ſo 
decided, after a hearing in preſence <, 


Tux ſtatute, from the whole ſtrain of it, concerns only Deeds 
from the Debtor to ſome of his creditors, in order to dp them 
to others; and conſequently it does not affect new contractings of 
debt, and much leſs fair bargains of ſale, which cannot be rekkind- 
ed thro any thing that befals the borrower or ſeller thereafter. 


Ir was ſometime ago thought, that Simple and Abſolute Diſpoſi- 
tions by the bankrupt of all his effects, to his whole creditors, with- 
out diſtinction or partiality, but conform to their reſpective debts and 
diligences, did not come within this ſtatute, not being to the preju- 
dice of any, but alike in favour. of all his creditors, . no one 
creditor could either reduce ſuch right on this act, or purſue ſeparate 
meaſures for affecting his debtor's eſtate . But lately, upon Eelibe. 
rate conſideration of the cafe, and the expreſs words of the ſtatute, 
with the hardſhips: laid upon any one creditor, in reſtraining him 
from execution upon his debt, by the deed of the bankrupt debtor, 

the 


»Decem. 19. 
1705. Man. 


Dalrymple, 
Decem. 2. 


1704. Mair. 


o Dalrymple, 
17. Jan. 
1715. For- 
bes. 


© Decem. 8. 


1736. Inglis. 


4 Hume de- 

cif, 61. credi- 
tors of Wat- 
ſon. 8 


a July 26. 


17 34* 


tors of An- 
derſon. 


d July 14. 


1734. credi- 
: of Snee. 


tors 


Feb. 23. 
1736. E. of 
Aberdeen. 


© 5, June 
1747. Grant 
contra the 


truſtees of the 


taylors of 
Canongate, 


Novel. 135. 


C. I. 


© L. II. cod. 


de his qui 


not, i 


proceed in affecting 


_ © beneſiees and offices, or to be aſſizers or witneſſes: this is a good 


Circumvention and Fraud. 273 
Groen reducible upon this ſtatute, 
own to one creditor beyond ano- 


Trr. x. 
the court of ſeſſion found ſuch 
even tho no favour was therein 


ther, and which they Have ever ſince followed as a rule; fo that 
any of the creditors, without taking notice of ſuch diſpoſition, may 


N the ſubject diſponed, if they have not acceded to 
the diſpoſition b. | | 


- AND indced, conſidering the expences of management, and the 
leifurely procedure frequently in proſecution of thele truſt-diſpoſiti- 
ons by bankrupts, thefe is no reaſon for encouraging them beyond 


inſtance 
another 
them, 


the letter of the law ; and, in reſpe& of the unſecurity of purchaſers 


of bankrupt eſtates by voluntary roup, it is hatdly poſſible that ſuch 
prices can be recovered in that manner, as by a judicial ſale, where 
the purchaſers are abſolutely ſecured, by authority of the ſtatutes in 
that behalf, upon payment of the price, conform to the dectee of 
ranking ; wherefore, in common caſes, ſuch truſt-rights are juſtly 
found within the ſtatute ; and the allowing a bankrupt the choice of 
truſtees for managing his effects, which ought to lye open to the dili- 

ence of creditors, were much to their prejudice, and ought not to 

e countenanced, even tho the majority of his cteditors, perhaps his 
friends and confidents, agree to fuch meaſures, 


HowzvER, caſes may occur, where the neceffity of the thing re- 
A that truſt-fights by bankrupts, for payment of their debts, be 

uſtained, where the intereſt of the public, and of the creditors in com- 
mon, calls for ſuch remedy : thus, a corporation having become bank- 
rept, a diſpoſition of their funds to certain truſtees, for the above pur- 


poſe, with a clauſe that no farther claim ſhould lye againſt them, and 


reſerving to the corporation the quarterly payments, and new upſets 
for their owt behoof, was ſuſtained, and the outſtanding creditor barred 


from laying it open*®. But this can hardly be deemed an exception 


from the rule; becauſe a ration; or body politic, which is a crea- 
ture of the law, cannot be brought into the terms of the act 1696, 
tho' they become inſolvent. | 


A PERSON who, by the misfortune of his affairs, becomes inſolvent 
or bankrupt, is rather to be pitied than puniſhed ; one that in ſuch caſe 
retires to the ſanctuary, takes the benefit of the act of grace, or ob- 
tains a Cefſio bonorum, ſaffers no doubt in his reputation, and comes 
under that which in the civil law is called Levis note macula *, but 
by no means ineurs infamy in the proper ſenſe, which is termed In- 


famia juris* ; and of ſuch unfortunate perſons, the laſt clauſe of the 


ſtature 1621, and of the other ſtatute 1696, infliting infamy on 
bankrupts, cannot be underſtood, 


Bur, by theſe ſtatutes, Fraudulent bankrupts, who are found ſuch 
by the ſentence of the lords of ſeſſion, their Adviſers and Aſſiſtants, 
are declared Infamous, Infamia juris, the conſequence of which, by 
the firſt ſtatute, is, ** That they are incapable of all honours, ne 

e 


e $S * 


failed thro' misfortune. 


2 2 - Ir 


120. General 


truſt-· rights 
by bankrupt 
corporations 
ſuſtained. 


121. The 
taking the be · 
nefit - the 
act of grace, 
or of > 
bonorum, in- 
fers not in- 
famy. 


122. Fraudu- 
lent bank- 
rupts incur 
infamy and 
an arbitrary - 
puniſhment, 
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123. A debt- 
or diſponi 
his whole ef- 
ſects to one 
of his credi- 
tors, the diſ- 
nee con- 


ed a truſ- 


tee. 


124. Spuilie 
comprehends 
both theft 
and robbery, 
and all intro- 
miſſion with - 
out order of 
law. | 


125. Katha- 
rines or Sor- 
ners ; the 
may be killed 
if they reſiſt 
thoſe in pur- 
ſuit of them. 


126. The 
title, in an ac+ 
tion of ſpui- 


lie, poſſeſſion 


at the time of 
the act of 
violence; the 
penalty upon 
the proprie- 
tor in ſuch 
caſe, by the 
civil law, was 
to loſe his 
right. 


127. In what 
caſes ſtoln 
or robbed 
yoods may 
be ſummarily 
recovered ; 
the method 
and effect of 
ſuch ſumma- 
ry proſecu- 
tion. 
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Ix a debtor, againſt whom no diligence had been uſed, 
his whole effects to one of his creditors, another arreſting in the diſpo- 
nee's hands will be preferred * paſſu with him, he being underſtood 
a truſtee only, and accountable *. 5 


* 


Srcriox VII. Spuilie or Spoliation. 


As Damage, in its proper ſenſe, is Deſtroying or Dio one's 
Goods, without advantage to the offender, ſo Spuilie is © the Violent 
« Seizing, or unlawful taking poſſeſſion of goods from another, 
« without his conſent or order of law, for Lucre's fake,” and compre- 
hends both Theft and Robbery, which, in a civil ſuit for damages, 
is termed a Spuilie or Spoliation; it for moſt part occurs by ſeizing the 
goods, but it will be likewiſe inferred by excluding the owner from 
the poſſeſſion of them *, 


THERE was of old a kind of ſpuiliers, very frequent and trou- 
bleſome in this country, called Katharines or Sorners : they were maſ- 
terful ſturdy beggars, that went in companies, oppreſſing the people, 
by conſuming victuals, and taking away goods without conſent of the 
owners, and ſome ſuch are at this day. There are ſeveral ſtatutes for 
repreſſing and puniſhing them; they are to be arreſted and juſtice 


done upon them as Thieves and Rievers, i. e. Robbers, and, if they 
will not ſuffer themſelves to be ſeized, they may be killed, by thoſe in 
purſuit of them, with impunity ©; and, no doubt, they are liable in 


an action of ſpuilie to the party injured, but which, for the moſt 
part, muſt be fruitleſs thro' their poverty. 


Tur purſuer's title, in an action of ſpuilie, is Poſſeſſion of the 
goods, and which is ſufficient by having the keys of the room where 
they lay *; and if the poſſeſſion was peaceable, even the true owner, 
ſeizing the goods from the poſſeſſor, will be liable in a ſpuilie; nor 
will his pretence of property be regarded in this ſuit, according to the 
maxim, that Spoliatus ante omnia eft reſtituendus. The party that is 
violently deprived of the poſſeſſion muſt be firſt reſtored, and then the 
queſtion of property conſidered ; and which is eſtabliſhed with us b 
expreſs ſtatutes * ; and indeed, by the civil law, the owner, who if 


ſumed the poſſeſſion from another by violence, loſt his property f. 


STOLN goods may be ſummarily recovered on a ſearch, by war- 
rant of the judge ordinary, or a juſtice of the peace, unleſs they are 
poſſeſſed by a lawful purchaſer s. 


IT is likewiſe provided, by expreſs ſtatute b, © that, in caſe of thefts, 


« robberies, or depredations, the owner of the goods may immediate- 
ly complain to the ſheriff, or any of the juſtices of peace or con- 
« ſtables of the pariſh where it was committed, for redreſs, and they 


« muſt furthwith, on pain of being liable for the value of the goods, 
call together the fenſible men of the pariſh to concur in the recovery 


« of the goods and apprehenſion of the offenders, who muſt obey un- 
« der the pain foreſaid:” 


Ip 


P. 1455. 


Feb. 25. 


1737. Cra- 
mond. 


d Newt. de · 
ciſ. 27. 


© Stat, Roh, 
II. e. 12. P. 


1424. c. 9. 
c. 77. 


© July 28. 
1677. Max- 
well. 


1628. E. of 


Hope (ſpui- 


\ 
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Ir the goods are thus recovered, they muſt be delivered to the own- 
ers, and the offenders, if apprehended, muſt be ſecured to under 
trial ; but if the owner, after his utmoſt endeavours, cannot, with the 
concurrence foreſaid, recover the goods, the heritors of the pariſh, 
where the goods were diſpoſed of or Jparpeled, are declared liable to 
the owner in the value, Hence it 1s plain, that thoſe who fail to 
concur in the recovery of the goods, and the heritors of the pariſh 
where they are diſpoſed of, are adjudged acceſſaries to the theft or 


depredation, for otherwiſe they could not be ſubjected to the value of 


the goods. 


Bur this ſummary procedure can only take place when theft or rob- 
bery is committed by perſons aſſembled together, and to a great ex- 
tent, by Force, as is the import of the term (Depredation) uſed in the 
ſtatute, and while the matter is recent, as appears from the ſtrain of 
the act; for otherwiſe the recovery of the goods ſtoln, robbed or ſpuilied, 
muſt. be by ordinary courſe of law, and is moſt regular by an action 
of ſpuilie before the court of ſeſſion, or inferior courts of juſtice ; 
but it is lawful not only by force to defend our poſſeſſion of goods, 
endeavoured to be taken from us violently, Vim vi repellere, but like- 


wiſe to recover the poſſeſſion, Ex continenti, by freſh purſuit of the 
invaders“. 


Tu caſe varies where the authority of a judge interveens, as in 


unde bre. ; for tho' the owner may forcibly defend his goods from 
e 


ing carried off for another's debt; or the maſter of the ground, by 
his hypothec, ſtop poinding the tenant's goods till the year's rent 
is paid; yet, if the poinding is compleated, he cannot at his own 
hand carry back the goods, without incurring a ſpuilie * ; becauſe a 


poinding is a ſentence, and therefore he muſt have it removed by 
courſe of law, and not „ibi jus dicere. 


THE action of ſpuilie is good againſt all parties concerned, whe- 
ther Principals or Acceſſariese, and againſt every one of them for the 
whole damage and profits, tho' payment by one liberates the reſt; 
it is even competent againſt lawful purchaſers from the ſpuiliers, for 
reſtitution, without refunding the price“; for truly ſpuilie is theft, 
and therefore inurit labem — 4 as alſo does robbery, which is theft 
15 0 by Violence, ard the term Spuilie ſeems rather to import 
this laſt : part of ſpuilied goods, found in one's poſſeſſion de recenti, 


ſubjects him to the whole goods libelled, unleſs he inſtru that he 
got them in a fair way . 


Bur, tho' acceſſaries to the fact are regularly liable, yet they are 
ſometimes freed from the ſpuilie: for inſtance, appriſers, who are called 
by a meſſenger to appretiate goods in order to a poinding, which there- 
after is found a ſpuilie, are innocent, tho' the poinder be guiltyf ; and 
meſſengers ae will be excuſed in poindings, when the party 
concerned ſhall be made liable in a ſpuilie, vi. if execution proceeds 
at his inſtance, mala fide, for a debt paid to himſelf :. The reaſon is, 
That all thoſe are employed in their office which they, bona fide, exe» 
cute upon the faith of the letters, that is, a judicial warrant, and therefore 
the procurer of the letters wrongfully muſt anſwer for the conſequen- 


ces; 


128. How 


far it is law- 


ful for one 
forcibly to 


defend or re- 


take his 
goods. 


129. If one's 
goods are 
poinded for 
another's 
debt, how far 
can the on- 
er, or maſter 
of theground, 
on his hypo- 
thec, take 
them back. 


130. Action 
of ſpuilie is 
good againſt 
all concerned 
in ſolidum, 
and even a- 
gainſt lawful 
purchaſers, 
without re- 
funding the 
price, 


131. Acceſſa- 
ries to the 
fact may, in 
ſome caſes, 
be free'd of 
the ſpuilie, 
in reſpect of 
their bona 
fides, and 
their being in 
the excrciſe 
of their of- 
fice, 


132. This 
action is not 
good againſt 
the heir, ſo 
far as penal, 
unleſs litiſ- 
conteſted 
with the de- 
ceaſt, but is 
ſtill good as 
to ſimple va- 
lues 


133. The pe- 


cularities, . z Item, and Violent Proffts. By the firſt he is intitled to the value of 


an action of 
_ are 
e purſuer's 
oath in litem, 
and violent 
roſits; the 


jr” ys and ſ 
ect oftheſe, 1 I 
his power to allow the benefit of the oath in /item, or not, as he ſees 


134. How 
far a colour- 
able title to 
intermeddle 
excuſes from 
a ſpuilie ; 
may one, at 
his own 
hand, take 
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cer; bur, if the ſpuilie is inferred from the meſſenger's not obſerving 
the legal folemnittes, or poinding extra territorium, the employer is 


free; and the meſſenger only ſubjedted. 


Tuts action is partly Penal, fo far as it concerns the price of af- 
ſection by an Oath in Item, and the Violent Profits, and therefore 
it is regularly not competent, as fuch, againſt the heir, and only 
Simple Reſtitution, and the true value can be demanded in that caſe ; 
but if litifconteftation was made with the offender, then all the pe- 
culiarities of a ſpuilie will take place againſt his heir or executor, as if 
the queſtion were with himſelf * ; for litiſconteſtation is a kind of judi- 
cial contract betwixt the parties, that the iffue of the cauſe, as libelled, 
ſhall depend on the proof. 


Tux ſpecial incidents in an action of fpuilie are the purſuer's Oath 


the thing, according to his price of affection, v/z. what he ſwears it was 
worth to him, in caſe it is not reftored in as good condition as when 
taken away, which, however, if exorbitant, may be taxed by the judge ; 
the judge may either tax the quantity within which the party is to 
wear, or, after he has fworn, modify and reftri& it; becauſe it is in 


cauſe b. 


Ir there is a concutring proof as to the quantity of the goods ſpuilĩ- 
ed, no oath in litem is allowed thereon, but only in teſpe& to the 
values and violent profits; but other wiſe the purſuer farther has the 

fivitege of his oath, as to the whole goods Iibelled to have been ta- 
Len away, tho of different kinds, if the fact is proved by the purſuer, 
or acknowledged by the defender as to ſome particulars; and which 
takes place likewiſe in repeated domeſtic embezzlements, and in other 
breaches of truſt *, and this was expreſsly eſtabliſhed with us of old 
by the borow law ©. | 


VtroLtent Profits are fo termed, becauſe they are beyond the or- 
dinary Profits the purſuer uſed to make of the goods, and are ſuch as 
might have been made of them by the utmoſt induſtry : horſes, oxen, 
cows, and labouring inftrumenrs*, afford daily profits, but corns 
and ſuch like afford none; it includes likewiſe the product or young 
of cattle : theſe violent profits are at the modification of the court s; 
it extends farther to ke damayes ſuſtained by the purſuer, beſides 
the loſs of the fruits or profits of the thing pulled ; but this compre- 
hends only the immediate damage or loſs of gain, and not conſe- 
quential or extrinſic damages; and the offender is alſo liable in full 

nces of the ſuit, and intereſt of the value of the ſubject, when 
it affords no violent profits. | | 


A COLOURABLE title to poſſeſs, which gives a probable ground 


of intromiſſion, will elide ſpuilie, as to the peculiarities, tho' reſticution 
of the real value is {till due i; even a general diſpoſition was found 
{ufficient, no violence being uſed in attaining real poſſeſſion * ; the 
rule being, that Qualiſcunque titulus coloratus Irberat a ſpolio. If one 
diſpones to his creditor certain goods to be intermeddled with brevi 

manu, 
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Ars. 
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tem jurando. 
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Fea. 


4 Jan. 3. 
1667. Braid. 
Newt. deciſ. 
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8. 1628. 
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Newt. deciſ. 
24. 

Leg. bur- 
gor. c. 1009. 


t Feb. 28. 


1668. lord 
Juſtice Clerk. 
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Feb. 28. 
1668. lord 
Juſtice Clerk. 
h Feb. 5. 
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* July 6. 
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manu, if the debt is not paid at a day preſixed, the creditor may 
ſeize the goods, upon the condition's exiſting, without hazard of a 


poſſeſſion 
where the 
deed jri his 


ſpuilie :; but this muſt be underſtood of the caſe, where no violence favour allows 


is uſed in taking the: poſſeſſion, for otherwiſe it is a riot, notwith- 
ſtanding, the condition of the agreement, ſince no perſon can be 
warranted, by a private paction, to commit a breach of the peace a- 
gainſt the public law, the rule being, that Privatorum conventio juri 
publico non derogat *. 


LAwTVI poinding will elide ſpuilie likewiſe, even tho' the decree 
whereupon it procceded be afterwards reduced, and the goods there- 
by come to. be reſtored ; but the defence of Lawfully poinded will 
not take place, if it was uſed mala fide, after the debt contained inthe 
decree was fully ſatisfied ; or if the decree was pronounced in con- 
tempt of the lords of ſeſſion's authority, after advocation intimated 
to the party, tho' refuſed by the judge . 


Bur even a poinding for a juſt debt, upon a regular decree, may 
turn to a ſpuilic by the fault of the uſer. 1. If the ſum poinded for 
was offered at the time of the poinding. 2. If the poinding was in 
time of labour, and the goods poinded were labouring goods, or 


beaſts of the plough, and there, were other goods ſufficient for the 


debt upon the ground ; but, if ſufficiency of labouring goods were 
left on the ground, the poinding might procced, | 


Wr have this regulation from the civil law originally, but have 
varied it much, for that law abſolutely prohibites all taking, in execu- 
tion for debt, the labouring ſlaves, cattle or inſtruments of labour at 
any time of the year, and without conſideration, whether the debtor 
had other ſubjects for payment of the debt or not. But the caſe is 
quite otherwiſe with us, as above, by the foreſaid old ſtatute, - tho? 
it refers to the Common, i. e. the civil, law expreſsly: and, by this 
ſtatute likewiſe, if the debtor had any lands to be appriſed, the poind- 
ing the plough goods could not gyrus in time o* labour; but this 
part of the ſtatute, as to the lands, is found to be in deſuetuds . 


3. Ir another, in the natural poſſeſſion of the goods, at the time 


of the poinding, offered to depoſe that the goods were his own, and 


not the debtor's :, this oath muſt ſtop the poinding, but will not hin- 
der the creditor, in a declaratory action, to recover the property of 
the goods, or the value from the defender, in caſe it is made appear 
they were the debtor's, in the ſame manner as if they had been 
poinded ; and if the oath is not clear as to the property, the meſſen- 
ger may proceed in the poinding. This will hold more ſtrongly, if 


the goods are in the natural poſſeſſion of the debtor, which will pre- 
fume them to be his, 


: LASTLY, If the poindin was begun before ſun-riſing, or after 
its ſetting, it will infer a ſpuilie ®; becauſe poinding is a ſentence ad- 
judging the property of the goods from the debtor to the creditor, 


and therefore ought not to proceed clandeſtinely; and ſince the goods 


mult be appriſed, and ſet up to roup on the ground, and at the mar- 
_=__ 8 e 


if it proceed 
ed mala ſide, 
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ket-croſs, it ought to be done, when people are preſumed to be pre- 
ſent to bid for them. 


SPULLIE will likewiſe be elided, by reſtitution of the thing in the 
ſame condition, within a ſhort time; and it depends upon the arbi- 
trement of the judge, whether reſtitution was duly offered, and ought 
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| rendering of 
1 it in due time. 


to have been accepted. Twenty four hours is generally thought to 
be a reaſonable time *. | 


9] 141. Action 
28 of ſpuilie pre- 
1 ſeribes in 

vx three years, 

Wo as to the pri- 

We * vileges. 


PRESdRIPTION of three Years after the fact committed, does | 
alſo extinguiſh the action of ſpuilie as to its privileges *; but ſtill it » p. 1879. 
may proceed for ſimple reſtitution, or the ordinary value, and then | 
al of the defenders is only liable equally, unleſs a greater ſhare is 
proved upon any of them ©, the action being then but rei perſecu- 


toria. 


Ir the maſter of the ground recently brings back the goods which 
are liable to his hypothec, he may lawfully do it, even from pur- 
chaſers ; and tho it be at ſome little diſtance of time, as 24 hours, 
it will exclude the penal concluſion of a ſpuilie, which is odious 4, 
and he may always ſtop the poinding, if a year's rent is not tendered ; 
but he cannot take back the goods, on pretence of his hypothec, if a 

poinding of them is completed, as I already obſerved, 


| 142. How far 
lawful for the 
maſter of the 
ground to 
bring back 
the goods 
ſubject to his 
| hypothec. 
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IT is a privilege allowed to the poſſeſſors of grounds, that, if they 
find other mens goods and cattle deſtroying their corn or graſs, they 
may ſecure them in a ſafe place or pound, without hazard of ſpuilie, 
giving them water and fodder, or intimating to the owner to do it; 
but if they make uſe of ſuch goods, before they get the damage cog- 
noſced and taxed by the ſentence of a judge, and the goods Jawfull) 
poinded for the ſame, they will be liable in a ſpuilic ©. 


143. Poſſeſ- 
ſors of 
grounds, 
how far may 
they lawfully 
detain cattle 
found de- 
ſtroying their 
graſs or corn. 
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SPUILIE is, in the laſt place, elided by compenſation, upon the 
purſuer's having ſpuilied as much of the defender's goods, in caſe the 
purſuer was a broken man, and a notorious thief of a clan that could 
not be reached by due courſe of law, in the terms of the ſtatutes to 
that purpoſe /; but, in common caſes, compenſation will not be an 
EE 12 at that rate, every man would be judge in his own 
cauſe * Abſolute neceſſity made way for the foreſaid privilege, and 
therefore it may be a doubt, now that the Highlands are more ci- 
vilized, if it is allowable at this day : but truly, in divers places of 
the Highlands and Ifles, the law has not its due courſe, fo that, in 
theſe circumſtances, the expedient is ſtill neceſſary, that compenſation 
of injuries ought to be allowed, where the firſt cannot be got duly 
redreſſed in 1 * way; this was authoriſing private revenge of 
wrongs, and one's doing juſtice to himſelf by force, when it cannot 
be had by courſe of law. This is the caſe in queſtions of right be- 
twixt ſovereign ſtates, which muſt be determined by force of arms, 
when they cannot amicably be adjuſted: but it is an unuſual remedy 
under a civil government, and can only be practiſed againſt Broken 
men, and Notorious thieves of a clan or combination, that cannot be 
reached by ordinary courſe of law, as they are deſcribed in the above 
precedent; for otherwiſe the rule is, Non eſt ſingulis concedendum oe 
| Ppubuce 
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publice per magiſtratum poſſit fieri, ne occaſio fit majoris tumultus fari- 


endi *, that private parties cannot right themſelves, but, in order 


to avoid tumults and riots, muſt apply fot redreſs to the judges or 
magiſtrates. 


Sreriox VIII. FjetHon and Intruſon. 


EjEcT10N and Intruſion are the ſame delinquencies in lands and 
immoveables, as ſpuilie is in moveables. Ejection is © the violent tak- 
«ing poſſeſſion of lands or houſes, by caſting out the preſent poſſeſſor 
« without order of law.” Intruſion is © the entering into poſſeſſion of 
lands, for the time void, without conſent of the parties intereſted, or 
order of law.” But tho it is ſaid that the poſſellion is Void, yet that 
is only as to corporal poſſeſſion; for there muſt ſtill be a poſſeſion by 
the mind on the part of the injured; and therefore, even Intruſion 
implies violence, tho' not in the Entry, yet in the Detention from the 
party's when he claims the poſſeſſion; for in all caſes poſſeſſion begins 

y the bodily act, but may be continued by the mind*, which is 
preſumed from circumſtances, as retaining the keys, or the like. 


THERE ariſes from theſe delinquencies proper actions of Ejection 
and Intruſion, for recovering of the poffeſſion and violent profits, 
and are the ſame with the Roman interdict, Unde vi ©; which was 
competent, whether the natural poſſeſſion by the body, or civil 


poſſeſſion by the mind, was ſeized from one violently or clan- 
deſtinely .. * 


Tuxsx actions, which differ in nothing but the name, are compe- 
tent to ſuch as poſſeſt by themſelves, their ſervants or cottars; but 
not to an heritor, upon one's ejecting his tenants, but only to the 
tenants themſelves who have a proper right of poſſeſſion *; but (till 
the heritor may, everi without the tenant's conſent, purſue the of- 
tenders to remove without warning them, and to pay the ordinary 
rent for the bygone poſſeſſion *; 10 that it is only as to an oath in 
litem, and violent profits, that the maſter cannot inſiſt. The action 
is not granted to maſters agairiſt their tenants, upon inverting their 
poſleſſion, by paying the rents to another ; the tenants are already in 
the natural poſſeſſion, and fo cannot be guilty of theſe offences; ac- 
tions of mails and duties, and of removing, lye of courſe againſt 


as ſpullie in 
moveables. 
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ſuer nee 

not diſpute 
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manner of 


poſſeſſion. 


them. But if a tenant, after he is warned, continue in the poſleſſi- 


on without the heritor's conſent or ratihabition, he is liable as a vio- 
lent poſſeſſor, in the ſame manner as ſtrangers, in the caſe of ejection 
or intruſion, unleſs he have a good defence againſt the warning or 
removing (of which in the proper place t,) and ſuch is the expreſs 
certification in the warning, That, if the tenant do not remove at 
the term, he ſhall be holden as a violent poſſeſſor. 


THE purſuer needs not here diſpute his right or manner of poſſeſ- 
ſion, which, tho” vicious, will be ſuſtained, unleſs recently quarrel- 


led b. Violent profits are due, and the defender muſt find caution for 


them in theſe actions, if he propone any defence not inſtantly . I 
| | his 
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This was the caſe in a Brieve of Diſſeifin, which was the ſame 
with this action . Violent profits are for houſes, the double rent, 
but in rural poſſeſſions they are accounted by the quantity of ſecd 
the land can ſow, and increaſe it can yield, and the profit that 
can be made of the ſtock or cattle the land can hold, deducting all 
neceſſary ces: but, this being in favour of the purſuer, it would 
ſeem, that he may reſtrict himſelf to double of the rent, which is the 
rule in England, by a Britiſh ſtatute *, . This act does not indeed ex- 
Scatland ; ſo that, if this ſhall hold with us, it muſt be by 
being, the caſe of houſes wa give} pg 
eſſion ©. 


: 


: 


A 


As to the violent profits and the privileges, theſe actions preſcribe 
in three years after ihe forcible entry or intruſion 4; but the parties 
injured may {till thereafter purſue the offenders to remove without 
warning, and to pay the ordinary rent. They are intirely excluded, 
by proving, that the purſuer relinquiſhed the poſſeſſion, or voluntari- 
ly removed; and this may be proved by witneſſes, if there are mat- 
ters of fact in the caſe, ſuch as tranſporting of 8, Whence the 
dereliction appears /; but, otherwiſe, it muſt be by writing or oath : 
the allegation of a preferable right, tho' inſtantly verified, will not 
be received; for Spoliatus ante omnia reſtituendus i. 


Svc CEEDING in the vice is © an Intruſion, whereby one enters 
« into the poſſeſſion, upon a tenant's removal, by the tenant's colluſi- 
te On, without conſent of the heritor :” in this caſe the tenant is liable in 
the ſame manner, as if he violently poſſeſſed; becauſe, in obedience 
to the warning, he ought to have left the oſſeſſion void, and offered 


it to the heritor; and he who ſucceeds in the vice is likewiſe ſubjected 


as an intruder, unleſs he has a colourable title to protect him. 


SECT ION IX. Moleftation and Perambulati on. 


MoLESTATION is likewiſe an offence relating to poſſeſſion, and 
ſubjects the injurer in damages: it is © the troubling one's poſſeſſion of 
te lands, and chiefly occurs in and about marches, as to which action 
is competent for redreſs; this action is, by ſpecial ſtatute , to be 

roſecuted before the inferior judge ordinary, where the lands lye. 
Ihe cauſe is to be tried by an inqueſt, the major part being landed 
men, who are to viſit the ground, and give their verdi& ; and the 
judge is thereupon to als ſentence, as is preſcribed by the ſtatute. 
This act does not exclude a procedure, by way of ordinary action, 
without a jury, eſpecially, if the purſuer was in the immediate poſ- 
ſeſſion ; and this is the ordinary courfe, the other method being te- 
dious and expenſive; and the deſign of the ſtatute chiefly was to pre- 
vent ſuch actions from being brought before the court of ſeſſion, 
which might obſtruct others of greater conſequence. 


> TaurREisan exception in the-ſtatute, as to Members of the col- 
lege of juſtice, that they may purſue ſuch actions before the lords of 
ſelſion, by their ancient privilege: hut, by practice, even actions of 


moleſtation, indifferently, are purſued before the court of ſeſſion, 
when a declarator of property is likewiſe libelled, which ſerves for a 


cognition 


b 11 Geo. I, 
C. 1% 


© July 25. 
1658, Camp. 
bell. 


4p. 1579. 
c, 18. 


© March 16. 


Tir. Xx Moleſtation and Perambulation. 
cognition of marches, and in that cafe the procedure is, as in other 
actions before the lords, who are the only judges competent to de. 
clarators of property. | | | 


Bur a ition. of marches proceeds moſt regularly upon a brieve 
of Perambulation from the 3 directed to the — —— 
of the bounds where the controverted marches lye. The procedure 
here, as in all actions upon brieves, is by 2 jury of 15 men, who 
perambulate the ground, and pronounce their verdict, determining 


the marches upon their own proper knowledge, or a proof led be- 


— as they ſee cauſe, to which the judge interpoſes his au- 
rity. aft. | 


Tux jury in a perambulation, by expreſs ſtatute *, muſt conſiſt of 
ſubſtantial landed men within the ſhire, if they can be conveniently 
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had, and in default thereof, within the four next ſhires; and the 


reaſon aſſigned in the preamble of the ſtatute is, becauſe they are to 
* be judges, and alſo witnefles to the property of lands.” This cannot 
be underſtood to be altered by the ſubſequent ſtatute before quoted, 
concerning moleſtations b, which requires only, that the major part 
of the jury ſhall be landed men, for the one bears no reference to the 


other. 


Ac Tilos of moleſtation, and thoſe of perambulation, have indeed 
ſome reſemblance to each other ; but the.difference between them is, 
that an action of perambulation directly and principally concerns the 

of lands and heritage, as the above mentioned ſtatute touch- 
ing perambulations ſuggeſts ; but an action of moleſtation chiefly re- 
ſpects Troublance or diſturbance in the poſſeſſion of property, as the 
preamble of the ſtatute concerning moleſtations bears ; and tends to 
recover damages from the defender, for moleſting the purſuer in his 
poſſeſſion, and @hat he may deſiſt from the like in time coming; 
and tho' the marches may likewiſe be here aſcertained, yet that is not 
the direct tendency of the action. 


THE action of perambulation is the very ſame with us, that the 
attio finium regundorum was with the Romans; whereas the action 
of moleſtation has a nearer reſemblance to the interdicts in the civil 
law, for maintaining or recovering poſleſſion of lands, tho' it has 
ſome affinity likewile to the actio ſinium regundorum, when there is 
any controverſy about the marches, 


To prevent diſputes about marches, it is adviſible to have march- 
dikes or ditches; and for encouragement to build ſuch, and to in- 
cloſe and plant the ground, the law burthens the neighbouring 
heritor, on the other ſide, to reimburſe the builder the one half of 
the expence ; even tho' he did not concur, or does not take the be- 
neſit of the dike towards incloſing his own ground. 


TH1s claim of reimburſement is only perſonal againſt the neigh- 
. bouring heritor, for the time, and his heirs, but not real againſt the 
ſingular ſucceſſors in the ground, who purchaſe it with the incloſures 
thereon. The adjacent — oy 10 above ſtatute, is not only 
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the marches with the beſt conveniency, by adjudging pieces of the 


282 An Inſtitute of the Laws of SCOTLAND. Book I. 
nce of the ditch or dike that divides be- 


* 


Ir the incloſer did not require the neighbouring heritor to concur, 
he will not be ſubjected to this en 4 a of the half of the ex- 
pence ; becauſe the builder ought to declare his mind, that he is to 
take the benefit of the ſtatute, otherwiſe he is preſumed to do it on 
his own expence *; in that caſe the other party, unleſs he take the 
benefit of the march-dike, by making it a part of his own incloſure, 
is not liable to refund the half of the expence; but if he takes the 
benefit he is liable, ſince it becomes common to both, which is 


founded in the nature of the thing, and common law, without re- 
ſpe to the ſtatute. | 


By the ſame ſtatute, for the encouragement of incloſures, one is 
allowed, at the ſight of the judge ordinary, to caſt about the high- 


way 200 ells on his own ground ; but he muſt, on his proper charges 
make the new road as paſlable as the old was. * 


FaRTRHER, by another ſtatute b, where the marches are crooked, 
or unfit for dike or ditch, the incloſer may apply to the judge ordi- 
nary, or juſtices of peace, to viſit the ground, {traiten and regulate 


round h:nc inde, and ordaining any ſuperplus price that may happen 

y adjuſting the intended incloſure, 2 j % paid to the ne who 
wants of ground; and the dike or ditch ſo made is thereafter to be 
the common march. This being a public law, for the policy of the 
country, cannot be defeated by the deeds of parties, and therefore 
one, under a ſtri& entail, is bound to ſubmit to the terms thereby 


preſcribed, the land or money given in exchange being to be employ- 
ed in terms of the tailie *, 


1 * 
BECAUSE this action of perambulation implies property, the ſu- 
rior muſt be called in it to ſee to his intereſt *; and, if it is at the 

inſtance of a liferenter, the heritor muſt be called, which is other- 

wiſe in actions of moleſtation that concern only the poſſeſſion. 


AFTER a decree of 9 or declarator of property is ob- 
tained, hereby the marches are aſcertained, Contravention, upon 
ſerving letters of lawborows, will be inferred from deeds of moleſta- 
tion ; but while the poſſeſſion remains in a manner common, and 
the right is controverted, a breach of lawborows or contravention 
will not be ſuſtained upon deeds of moleſtation © : nor indeed will they 
ſubje& the party to 5 ad es, who perſiſts in uſing acts of poſſeſſi- 
on upon the ground which he believes is his own, till the marches 
are ſettled. And this leads me to Contravention. 


SECTION X. Contravention of Lawborows. 


CoNTRAVENTION of Jawborows is “an unlawful act done againſt 
« a charge of lawborows.” Lawborows is © caution found to do no- 
thing to the complainer but according to law,” for Borows or Burgh, 
in our old language, is caution ; it is termed by the doctors, Cautio de 


non 
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non offendendo. This proceeds in obedience to a charge upon letters 
of lawborows in the king's name. Letters of lawborows are ſerved, 
upon the complainer's ſwearing, That he dreads bodily harm from 
the perſon complained upon, which was our ancient law * ; and there 
is an injunction upon the meſſengers, in the letters, to take the com- 
plainer's oath before ſerving them; for the complainer does not emit 
it at taking out of the letters, and therefore the meſſenger is conſti- 
tuted judge for that purpoſe. The perſon to whom. the caution is 
jours is laid to be Aſſured of the other ® ; but, tho? the complainer 
ſhould not ſwear thro' the negleR, or perhaps connivance of the meſ- 
ſenger, before he ſerves them, it will not invalidate the letters and 
charge, or act of caution, both which, ſhall notwithſtanding be ef- 
fectual; but the charge might have been ſuſpended on that ground *; 
and the meſſenger is þ hly culpable for not exacting the oath, and 


upon complaint might A ſubje&ed to the other party's damages on 
that account, and puniſhed 


and ſerved 
what if the 
charger did 
not {wear he 
feared bodily 
harm. 


y depoſition, or otherwiſe arbitrarily. 


The perſons charged may either find caution in the clerk of the bills 


hands, in terms of the charge, or ſuſpend upon caution; by the firſt, 
he acquieſces to the legality of the charge, but not by the ſecond; 
but otherwiſe there is no difference which of the methods is taken. 


Tux pains or penalties of lawborows were, anciently, according to 
the degree of the complainer, and wholly 70 to the king, and 
the private party had only the reparation of his damages *; but there- 
after the penalty was divided betwixt the king and the party *; and 
was Weed, according to the degree of the offender, vix. for every earl 
or lord 2000 /. a great baron 1000 J. a freeholder 1000 merks, an 
unlanded gentleman 200 merks, and a yeoman 100 merks. This 


laſt muſt be the rule for every other perſon of lower degree, ſince the 
ſtatute mentions none other. 


» 
* 


THE tenor of letters of lawborows of old concerned only perſonal 
harm to the complainer, but thereafter it was thus extended, That 
« he, his wife, bairns, tenants or ſervants, ſhould not be moleſted in 
« their lands, poſſeſſions, goods and geat by the perſons complained 
upon, or others of their cauſing and hounding out, or whom they 
e may let or hinder , and the meſſenger muſt, in exacting the com- 
plainer's oath, have regard to this extention. 


THe complainer, without citing the other party, of courſe obtains 
letters of lawborows, and gets them ſerved, on his making the fore- 
faid oath. If the party charged find caution, the action of contra- 
vention proceeds upon the act of caution, at the complainer's inſtance, 
with concourſe of the king's advocate; if he finds not caution, the 
action proceeds upon the charge, againſt the perſon complained on, 
for the penaltics mentioned in the letters 5; the charger may even de- 
nounce and take out caption againſt the perſon complained on, if he 


do not obtemperate the charge, or ſuſpend it. In an action of con- | 


travention, the deeds inferring it mult be libelled and proved. 


Tux ſtatute b is the rule for penalties upon contravention of law- 
borows ſummarily obtained, and where there is only harm Dreaded ; 
but where lawborows is demanded in criminal cauſes, it is arbitrary 


to 
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to the judges, before whom they depend, to cauſe parties find cau- 


tion of law borows, under what penalties they think proper, accord- 
ing to the importance and danger of the caſe* ; nor is there any oath 


+ thett given, becauſe the judges themſelves cognoſce upon the circum- 
ſtances of the danger. 1 8 


Der ps done againſt ſervants are preſumed on their maſter's ac- 
count, and fo will infer contravention; but the defender may prove, 
that it was on the ſervant's own account. On the other hand, deeds 
done againſt tenants, are preſumed to be done on the tenant's own 
account, and fo will not infer contravention, notwithſtanding the 
tenor of the letters, unlefs it appear, from the circumſtances, to have 
been done on the heritor's account. In like manner, deeds done 
by menial ſervants will preſumptively infer contravention againſt the 
maſter, but not thoſe by tenants, without his command or ratihabi- 
tion © Moſt uſually deeds of violence are neceſſary to infer contra- 
vention, but ſometimes affaults or violent attempts of injury will do!, 
and even vexatious deeds without violence, as frequent paſturing up- 
on the complainer's uncontroverted ground :. 


Ix more perſons are charged with lawborows, all who contravcen 
are liable ſeverally, and in ſolidum, to the full penalties contained in 
the letters, in the ſame manner as they would to puniſhment for any 
other offence /; becauſe the pains for breach of * 'borows are fines 
liquidated by ſtatute, for the riots that ſhall be done to thoſe who 
come under the ſpecial protection of the king by ſuch charge: nor 
can the offenders complain; for they knew, by the charge, what 
ſhall be the conſequence of contraveening it; and there is added to 
an ordinary offence the contempt and diſobedience to the. charge, in 
the king's name, and a breach of the ſecurity thereby — 


Ir caution is found, the action is competent againſt the 2 
offenders and cautioners; but tho the charge was 7 ed upon 
caution, yet the de cannot inſiſt 1 5 the deeds of contraventi- 
on, by way of ſpecial charge, in diſcuſſing the ſuſpenſion; becauſe 
the action muſt be carried on in the king's advocate's name, for his 
majeſty's intereſt, as well as the charger's; and, for the ſame reaſon, 
it cannot be ſued before an inferior court. | 


LETTERS of lawborows bear, © That the charger, his wife, chil- 
c dren, ſervants and tenants, ſhall be harmleſs ;” but action is only 
competent at the inſtance of the charger, even for injuries done to 
thoſe others; for the contravention is only incurred by the injury 
done to him thro' them, | ET 


Tubs likewiſe, tho' the letters bear, That the charger, his wife, 
children, ſervants and tenants, ſhall not be moleſted in their lands, 
© pofleſlion or goods; yet that can only hold, as to ſuch lands as the 
children, ſervants or tenants hold or poſſeſs from the charger, where- 
in a moleſtation to them may be an injury done to the charger ; 
but ſtill they may inſiſt for redreſs of the 1njuries done to themſelves, 
in the ordinary way, without reſpect to the lawborows. - 2 

| Tuer 
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-'THERE is a kind of lawborows competent to royal botows and 
ſea ports, &c. 2 thoſe who ſtop, impede, or moleſt their common 
aſſages, and the high-ways leading to or from them: action may 
ſued at the inſtance of the party aggrieved, on ſix days warning, 
before the lords of ſeſſion, againſt the offenders, for redreſs of the 


wrong and A committed by them, and to find caution, act · 
ed in the books of ſeſſion, under ſuch penalty as the lords ſhall tax 


or modify, never to commit the like by themſelves, their tenants, ſer- 
vants,. or others whom they may let or hinder ; the one half of which 
penalties goes to the king, and the other to the party aggrieved, as in 
other lawborows: ſuch action is truly of the nature of a moleſtati- 
on,. but, becauſe of the importance of the caſe to trade and commerce, 
and to the whole people, it is only competent before the court of 
ſeſſion , notwithſtanding the former act, which ordained moleſtations 
to be purſued only before the inferior judge ordinary. 


I.rł is plain, from what is above, that contravention is either Perſo- 
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nal, when the charger is injured by violence done to his perſon, or to 
thoſe with whom he is connected, mentioned in the letters; or Real, 


when the deeds inferring it relate to his goods, lands, or poſſeſſions. 


WHEREFORE forcible acts, in relation to one's perſon or eſtate, 
after the charge of lawborows is ſerved, infer contravention : hence, 
the purſuer needs not ſpecify any damage accruing by the deed of 
contravention, which is incurred by the act of violence, and the legal 
penalty thereby becomes due. . 


Ir lawborows are ſuſpected to be maliciouſly inſiſted for, the par- 


ty againſt whom they are demanded may oblige the raiſer of them to | 


particularize the grounds of his dreading harm; but ordinarily they 
are granted of courſe, and the meſſenger, before executing them, ex- 
acts the oath in general, and in abſence of the other party; but, if he 
is preſent, he may oblige the charger to be ſpecial in his oath before 
the meſſenger, who, in this reſpect, officiates as a judge, and ma 
either grant or refuſe to execute the letters, as he ſees cauſe, upon ad- 
viſing the oath, and is anſwerable for his conduct in that reſpect. 


Or old, an abuſe had crept in of granting letters of lawborows a- 
gainſt Complices in general, whereby it was left in the meſſenger's 
power to charge whom he pleaſed, and thereby to harraſs the lieges: 
this was prohibited, juſtly, as a grievance, ſo that none could thereafter 
be charged but ſuch as are ſpecially contained in the letters, and from 
whom the obtainer depoſes he fears harm*, 


Nor only private perſons, but even communities, as royal borows, 
and then the town council as their repreſentatives, may be ſerved with 


letters of lawborows, at the inſtance of thoſe who dread from them 


bodily harm; but, in ſuch caſe, the complainer muſt -particularize 
ſome a& of the community, as ſuch, in order to infer a contraventi- 
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on; for the actions of particular inhabitants, or even of the-magiſtrates, .. _ 


cannot be otherwiſe chargeable on the corporation; and, by the ſame 
rule, the communi 
them, and, in ſuch caſe, the magiſtrates, as adminiſtrators, muſt give their 

Gees oath 


may ſerve ſuch letters againſt thoſe who moleſt 
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tioner are 
equally li- 
able, as if 
caution had 
been found 
in obedience 
to the charge, 


172. Action 
of lawborows 
mult be at the 
inſtance of 
the king's 
advocate for 
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well as at the 
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before the 
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. cantioner therein is equally. liable; upon his bond of caution; as if he 
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bath 4s to the miſchief dreaded by the community, which generally 
is as to their poſſeſſions, 1 


LxTT ERS of lawborows either iſe from the court . rofticary 
arid then * executed with the ſame ſol as criminal nth 
uſticiaty, and caution is found in their books; or from * 
the court of ſeſſion upon common bills, in which caſe they ate exe- 
uted as any other boning, letters of lawborows being a horning for 
at ſpecific intent, and caution is found in the hands of the clerk 
to the Goll if che party charged ſuffer himſelf to be denounced and 
ziſtred at the horn, he is equally liable as if caution had been found, 
nly the obtainer wants the ſecurity by caution ; but he might have 
2 to incarcerate the perſon denounced, which would have 

prevented any reale offence from him. 


Ir the charge is unwarrantably Piven, it ought not to be o 

but ſuſpended : for inſtance, If either the penalty be not conform to 
ive his oath before executing the 
penſion at diſcuſſing is found groundleſs, the 
had enacted himſelf in obedience to the charge, for ſuch is the tenor 
of the bond, nor will ſuſpenſion paſs on other terms; and therefore 


he may be conveened in che action of contravention, and the reaſons 


of ſuſpenſion muſt be therein repeated, by way of defence, both for 
the principal party and the eautioner. 


No doubt it reflects upon one's charatter, that he is repreſented as 


a man of ſuch fierce diſpoſition, that others are in danger of outrages 
from him; and therefore, if lawborows are taken out maliciouſly, 
without any foundation, but of delign to expoſe the other party, he 
will be founded in an on of IN againſt the obtainer ®, 


Tax aQion of contraverition muſt be at the inſtance of che king's 
advocate, as well as the private party; becauſe it ſuppoſes a breach of 
the peace, and the penalty is divi ed betwixt the king and private 
party ; but, at the ſame time, where the deed is not found ſufficient 
to infer contravention, the party may inſiſt in that ſame action for his 
damages ©, wherewith the crown has no concern; and fince this ac- 
tion muſt be with concourſe of the king's advocate, it can only be 
proſecuted before the court of ſeſſion or juſticiary, as the letters pro- 
ceeded either from the one or the other, and a decree before an in- 


ferior court, in ſuch cafe, Wound be vold, as above 4. 


173. This 
action 1s ex- 
eluded by the 
3 par- 
ty's forgive- 
neſs, or paſ- 
ſing from itz 
and, in ſuch 
caſe, the pub- 
lic has no 
concern in 


the penalties, 


As this action ĩs foundedon real i injury or damage ien done, 
circumſtances inferring forgiveneſs, or a paſſing from the offence will 
elide it ; ſo that, where no action of injury or e is competent, 
neither is there of contravention ; or if the deed, 1 infi ed on as à con- 
rravention, was done by the tacit conſent of che „it will be ſuf⸗ 
ficient to exclude the action; and an acquittance, or 2 diſcharge by 


the party injured, will exchade the king's intereſt, that being only 
confequerni 


to the offence done to the private party; but the breach 
of the peace may be proſecuted criminafly at the ſuit of he public, 
as if no Inwbocows had „ | 


— —— 


Bur 


Forreſt. Du- 
ry, Jan. 11. 
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© . wiſe the ſecurity 


March 20. 

1623. Fro- 

thy. Jan. 30. 
1623. John- 
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© March 12. 


1627. Mar- 
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P. 1466. 
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Bor a general reconciliation, betwixt the perſons charged with 
lawborows and the charger, will not infer a paſſing from the ſame, 
neither In reſpe& to the contravention already inturred, nor in time 


coming; becauſe the penalty incurred muſt remain exigible, and like- 


againſt future harm, from the perſons charged, muſt 
be effectual in terms thereof, unleſs ſpecially diſcharged*. 


AL perſons may ſerve with lawborows thoſe from whom they 
are apprehenſive of danger; even a wife may charge her husband to 
find ſuch caution, to ſecure her againſt his cruelty ; but ſince the penal- 


band jure mariti, it would ſeem that no action of contravention can 
be competent to the wife, againſt him or his cautioner, unleſs ſhe is 
ſeparated from him for his maltreatment, for then the benefit would 
remain with herſelf, excluſive of the husband's intereſt: but ſtill, no- 
thing could hinder ſuch action to proceed at the inſtance of the public, 
even tho' there is no ſeparation ; for, if it were otherwiſe, the law- 


the wife, without any proof of farther maltreatments, 


IT may be doubted, if a husband can take out lawborows againſt 


WHERE the private party renounces or diſcharges the action of 
contravention, it cannot be inſiſted in at the ſuit of the king's advo- 


cate, but the public may inſiſt for a riot, or breach of the peace, in 


common form, as above; and tho' the king's advocate muſt concur 
in the proceſs of contravention, for his intereſt, yet no fine, in a ſuit 


at the inſtance of the king's advocate alone, for the crime, will free 
the offender from this action b. 


IF the action of contravention is founded upon caution for the 
good behaviour, (which is equivalent to that found in lawborows) 
purſuant to an order from the juſtices of peace, or other inferior 
judges, the action may be proſecuted before them, as I apprehend e. 


. WHEN the penalty belonged to the king, the party offended had 
his damages beſides *; and therefore ſtill the private party may infiſt 
againſt the offender for his damages, beſides the half of the penalty, 


and indeed the damage may exceed the whole penalty ; and there is 
no reaſon of difference now, as to the damage, from what it was 


formerly, when the whole penalty belonged to the king; and, as a- 
bove, the penalty is a conventional puniſhment of the offence, which 
{till comes under a _—_ conſideration from that of the party's da- 


mage. Prieſts of old were exempted from lawborows, as iſſuing out 


of temporal courts ©; but our miniſters have no fach privilege. 


SECTION 


ty, as to the half, which belongs to the wife, would accrue to the huſ- 


his wife; but tho ſuch expedient may be thought diſhonourable, yet, 

ſince it ſometimes happens that a man is in danger of his life from a 
ſpiteful malicious woman, 1 ſee no reaſon why this ſecurity ſhould 
be denied him, which will oblige the wife either to find caution for . 
her good behaviour, or go to priſon. But, in theſe caſes betwixt huſ- 


band and wife, ſolid grounds of fear ought to be particularized, or 
otherwiſe the charge will be ſuſpended. 
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SecTion XI. Battery, pendente lite. 


179. Theſ- THE ſecurity granted to perſons at law, with reſpect to invaſion 
curity to per- of the one by the other, is a kind of lawborows, by the proviſion p. 1584. 


Ce eh v. of law *; the ſtatute bears, © That if either purſuer or defender kill, © 38. mat: 


ther, againſt * wound, or otherwiſe invade the other — or be acceſſary there- P. 1594. 
invaſions, is « to, during the dependence of a cauſe betwixt them, the offender c. 209. 
a legal law- , 2 . . , ” 
borows;what * ſhall loſe the ſuit, upon a proof of the invaſion alone.” The pre- 
is the import amble of the act ſhews the reaſonableneſs of it, namely, that it was 

| —_ — — introduced for the reverence and increaſe of juſtice, and for the aſſu- 
tery, penden- rance of parties in the purſuit and defence of their actions. 
te Ute. 


180. fa con- WHERE the magiſtrates and council of a borow, or other admi- 
nm, Jagly niſtrators, are purſuers or defenders in any action, in behalf of the 
uit, the par- corporation or community, the particular burgeſſes or members of 


ticular mem- the corporation, not ſpecially named in the ſummons, are not under- 
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| N az ſtood to be Parties, in the ſenſe of this ſtatute; and conſequently their 
| purſuers or invading the other party, or being invaded by him, will not infer 
1 — — the penalty thereby eſtabliſhed b. | Manger 
* parties. ; N 3 a | Peebles, 
. 181. Tbede- THE Dependence of a cauſe is declared, in the foreſaid act, “ to be 
REY pendence ofa 4 from the execution of the ſummons, till the complete execution of 
. cauſe, how 
91 underſtood; * the decree to follow thereon,” which can admit of little doubt, now 
nll it a horning that the ſummons muſt be libelled before executing : but, from the 
1 i = lem. words of the act, it may be queſtioned, how far ſuch invaſion, com- 
* ed ſuch be. mitted after the decree is extracted, and before any horning or ſuſ- 
14 wy — "a penſion is raiſed, will infer this penalty ; and it would ſeem, that there 
| raiſed: if a are not competent terms for it, before one or other of theſe diligen- 
1 | newexecuto=' ces, which only makes the new dependence. But if there is a horn- 
A 10 inlüled in, ing executed on the decree, invaſion thereafter by any of the parties 
wid! does an inva- upon the other, even before ſuſpenſion, would ſeem to infer the pe- 
1 * during nalty in the ſtatute; for it expreſsly mentions (any time — af 
1 4 = Complete Execution of the decree; and the ſerving of a horning 
e or only of creates the dependence of an executorial action, even before ſuſpenſion 
„ „ 
* | depending; is raiſed, 
a 
bens: Tux caſe is different, if a new action ſhall be ſued yon the de- 
|! "i cree, in order to make the ſame effectual by further ſecurity, as a 
| ol proceſs of adjudication or forthcoming upon the decree; for, tho” 
| "a | theſe may be termed Executional Actions, yet they are not direct di- 
[i "= ligences iſſuing upon the decree, as a horning is ; and therefore, I 
| | || conceive, the invaſion, during the dependence of theſe, would not 
hr", have any other effect than as to theſe actions, but ſhould not infer 
Wl N the certification in the ſtatute, as to the debt, which is the foundati- 
„ on of them, and that therefore it would not in ſuch event be loſt. 
6 Ws 
| 1 ide. What Thx act bears only Killing, Wounding or Invading; but equiva- 
. acts of vio- . . : 
4 | Jence fall un- lent acts of violence, as thruſting on the reaſt, will be found ſuffi- 
, =_ der the ſia- cient ©, ſuch being an invaſion in the general ſenſe. © Feb. 13. 
4" tute. | 2 1679. Cruik- 


„ 183.Invaſion Tus act provides, That the crime is to be proved by Conviction 
t TT ITY arit i . * . . . o 
: copnoſcible. Or Fugitation, before a criminal judge: but the lords of ſeſſion, in 


by the court any ſituation of the ſuit before them, take ſummary trial of the inva- 
5 | ſion, 
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fence in the | 
he ſhould exceed on that occaſion, and may perhaps be liable to f 
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fion, on a complaint by the perſon injured ; and, by the fame rule, 
any other judge, before whom the principal cauſe depends, may do it. 


Tux invaſion is underſtood of the firſt aggreſſor; for it is Self- de- 
perſon who is aſſaulted to repel force by force: and tho 


ſome puniſhment, as not having obſerved the due meaſure of ſelt- 


defence; yet he cannot incur the penalty of the ſtatute, which only 


concerns the party that invades the other *. 


Ir the uy is either principal or acceſſary to the invaſion, he in- 
curs the penalty of the ſtatute; and if the offender is minor, he has 


not the benefit of reſtitution in integrum, nor can a decree, proceed- 
ing on this ſtatute, be reduced on any head whatever, as the ſtatute 


expreſsly provides: the offender likewiſe, immediately on his being 
denounced fugitive in a criminal proceſs, on account of ſuch invaſion, 


loſes his liferent eſcheat; and if he obtain a pardon or remiſſion, the 
uſing of it has the ſame effect as a conviction. 


THERE is no doubt, but a Conviction or Fugitation before the cri- 
minal judge, will have the fame effect as to the depending civil action, 
ſince the ſtatute expreſsly refers to ſuch proſecution ; and the other 
way, by ſummary complaint before the judge to the principal cauſe, is 
only introduced by practice, for the conveniency of the licges. 


Tux conſequence of ſuch battery or invaſion is, that the offender 
loſes the whole cauſe, even the interlocutors in his favour, and that 


notwithſtanding his A were found proved; and in caſe com- 


penſation or recompenſation was founded on for him, the ground of 
them will be cut off, and not reſerved by way of action. 


Tux eſſect of ſuch battery is not taken off by a ſubſequent recon- 
ciliation betwixt the parties, which is very conſiſtent with not paſſing 
from legal demands ©: but, if the invader was inſidiouſly provoked 
by the other party to beat him, he cannot be benefited by his own 
fraud, and his plea on this ſtatute will be repelled ; the rule being, 
that Nemo ex ſuo delicto meliorem ſuam conditionem facere poteſt *. 


WHETHER the fierceneſs of temper, which ſome authors affirm 
our countrymen to be poſſeſſed of, might have made this ſtatute 
more neceſſary with us than in other nations, I ſhall not determine; 
but tis too incident to human nature, in common, for people to have 
animolitics againſt thoſe with whom they are engaged in law-ſuits ; 
and therefore, ſuch expedient would ſeem adviſable, as an univerſal 


rule, tho' I have not obſerved it in uſe anywhere, except with our- 
ſelves. 


THe act, and the precedents upon it, do not require that the 
battery ſhould take riſe from the law-ſuit, but it is ſufficient if ſuch 
invaſion is made by the one party upon the other, on whatever occa- 
ſion; however the law preſumes, præſumptione juris et de jure, that 


the ſuit in dependence is the ſpring of it; therefore, ſince the 
invader would by ſuch unjuſtifiable means compel the other to quit 


his 
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his claim, it is a juſt puniſhment upon him, that he ſhould loſe the 
cauſe himſelf, and fo be catched in his own ſnare. 

AMoNG the Romans, there was a moſt juſt remedy, of a different 
nature, for preventing unjuſt proceedings in law-ſuits. The excel- 
lent title in the civil law *, Qyod quiſque juris in alterum ftatuerit ut 
ipſe eodem jure utatur, ordains, that where a party procures an unjuſt 
e under colour of law, he and the judge who pronounced it 
ſhall be tied down to admit the like | ent for law, in all ſimi- 
lar caſes wherein they are concerned, either in queſtions with the 
ſame perſon againſt whom it was given, or with any other. We have 
not reccived this rule into our practice, nor does it, I believe, obtain 
anywhere at preſent ; people are left to the legal remedies againſt in- 
juſtice done them, in proſecution of their actions: however this ſta- 
tute has ſome reſemblance to it, v:z. that the party ſhall ſuffer the 
loſs of his claim, when he endeavours, by violent means, to compel 
the other to part with his right. 


SECTION XII. Deforcement, and Breach of Arreſtment. 


As Contravention is a Diſobedience to the king's letters, fo De- 
forcement and Breach of Arreſtment are committed 1n dire& contempt 
or oppoſition to them. 'Thele being conjoined in the fame ſtatute, and 
ſubjected to the ſame puniſhment, as indeed they are of a ſimilar na- 
ture, muſt be treated together. Deforcement is, © when a meſſenger 
« or officer is forcibly hindered to execute the king's letters, or precepts 
« of inferior judges.” Breach of arreſtment is, when one, in whoſe 
e hands arreſtment is laid, pays or alienates the thing arreſted con 
« to the will of the letters:” both are puniſhable by eſcheat of move- 
ables, and an arbitrary puniſhment, and the party leſed is to be ſatiſ- 


lied of his debt and damage out of the firſt and readieſt of the eſcheat 


goods b. And, by another ſtatute ©, in deforcement, the one half of 
the eſcheat goods is given to the party injured. 


Tux act declares, That the execution ſhall be holden good; but 
that ean only take place in a queſtion betwixt the party, at whoſe 
inſtance the letters proceeded, and the offender; for, in competition 
with third parties, the legality of the reſpective diligences can only 
be regarded in determining the ſame. | 


Tus creditor injured may inſiſt againſt the deforcer or breaker of 
arreſtment, to pay the ſums due, whereupon the execution or arreſt- 
ment did proceed, with the damage and intereſt, before the lords of 
ſeſſion *; nor will the having inliſted criminally upon the deforce- 


ment, againſt the offenders for puniſhment, hinder his civil action 


tor payment; and the offenders, without reſpect to the eſcheat, being 
thus made perſonally liable, decree will go againſt them for payment, 
whereupon all execution may proceed of courſe, 


ARRESTMENT in the debtor's own hands, for debt due by him- 
ſelt, has been ſometimes uſed and ſuſtained by the court of ſeſſion, 
even to ſubject purchaſers to the value of the ſubject i; but theſe ſeem 
to have been in the caſe of a particular ſubje& arreſted, and cannot 

1 be 


® Lib. 2. 
tit. 2. fl. 


dp, 1581, 
c. 118. 
© P. 1592. 
c. 152. 


4 July 25. 
1673. Mit- 
chel. 


Pee. 13. 
1672. Mur- 
ray. 


f Jan, 10. 
1624. Inner- 
week. Newt. 
deciſ. 100. 


Mackenzie 
obſ. on Parl. 
1581. C. 118. 


E. 


Feb. 1. 
1628. Hal- 
kerton. Dec. 
7. 1630. 
Dick. 

Dec. 7. 
1630. Dick. 


© Dec, * 
1630. Dick. 


therein, in virtue of the letters of poinding, theſe, 
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be drawn in conſ ce, to the arreſting the debtor's whole effects 


in his own hand, for that would be equal to inhibition in moveables, 
which the law bates; nor in any ſuch cafe can the penalty of 
breach of arreſtment be inferred againſt the purchaſers, tho' it may a- 
gainſt the debtor, who alienates after the arreſtment,according to ſome 
of our lawiers*; nor indeed is ſuch arreſtment agreeable to the tenor 
of the foreſaid ſtatutes, or ſtile of the letters, and ought not to be uſed, 


Ir will not infer breach of arreſtment, for tenants to continue to 
pay their rents to their old maſter, during a competition of rights, 
tho' arreſtment was laid in their hands, at the competitor's inſtance 
u 
for a debt due to the arreſter, for then tenants are not excuſed in pay- 

their rents after it, more than others in the common caſe, but in 
ndence touching the property the law excuſes them; and in- 
„in ordinary caſes, the party that 3 is not intitled to by- 
gone rents preceeding the judgment in the competition, after which 
the tenants paying are not ſecure from a ſecond payment, the firſt 
being deemed mala fide made. 


Ir the meſſenger or officer exceed their powers, it is lawful to re- 
ſiſt them: thus, a poinding, being a ſentence, muſt proceed in lawful 


time of day, and neither before the ſun-riſing nor after its ſetting, 
as above: nor can the meſſenger go on to poind goods, which a third 
party, tho' not in poſſeſſion of the ſame at the time of the poinding, 
ſwears to belong to himſelf; or which the landlord or heritor detains 


for his year's rent, in virtue of the hypothec :; nor pray goods 
in time of labour, while others were on the ground; in all which 


caſes, reſiſting the meſſenger will not infer deforcement *: nor is it 
deforcement, when he is barred from entry, in order to poind, if 
there was no ſpecial warrant in the letters to make open doors ; for 
one's houſe is his ſanctuary, which none can violate without the 
king's ſpecial authority. 


THz warrant, in letters of caption, expreſsly is, in caſe of cloſe 
doors, to uſe the king's keys, i. e. Forcibly to break them open: let- 
ters of poinding bear no fach warrant: wherefore, if the meſſenger 


the dependence d. It is otherwiſe, where the arreſtment is uſed + 


meſſenger, 
without in- 
curring de- 
forcement, 
when they 
exceed their 
powers; is it 
inferred, by 
keeping cloſe 
doors againſt 
the meſſenger 
offering to 
poind. 


get not acceſs to the houſe where the goods are, he muſt return an 


execution to that purpoſe, whereupon a writ, or letters to make patent 
doors will iſſue, which impower the meſſenger to break them open *; 
but, if he get entry to the houſe, he may — 5 up chamber- doors, 
cloſets, preſſes, or other repoſitories, in order to porn the goods 

or making open 
doors, being only neceſlary to get entry to the houſe. 


IT may be a queſtion, if a meſſenger, in executing a caption, is 
bound to ſhow his blazon, before he lay hold on the party, by touch- 
ing him with the wand of peace ; I conceive, that he is not 14 * 
to do it, for that were to give him warning to make his eſcape *; but 
the caſe is otherwiſe, when he offers to poind, or uſe any other real 
diligence ; for then, if he has not his badge viſible upon him, people 
are not bound to take notice of him, and he may be reſiſted with 
impunity. 5 
SECTION 
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meſſenger 
bound to 
ſhow his bla · 
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189, The 
maxim a- 
mong the Ro- 
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uiſque juris 
A alto {ta- 
tuerit ut eo- 
dem ipſe uta- 
tur, different 
from the re- 
medy by this 
ſtatute ; how 
far is it re- 
ceived with 


190.Deforce- 
ment and 
breach of ar- 
reſtment; the 
nature of 
both; how 
far an execu- 
tion of de- 
ſorcement 
ſupplies the 
want of a 
proper exe- 
cution of the 
letters or 
ſummons. 


191. How far 
will the par- 
ty's having 
inliſted cri- 
minally bar 
him from his 
civil action, 
for payment 
of the debt, 


192. The im- 
port of an 
arreſtment in 
the debtor's 
own hands; 


if general, 
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his claim, it is a juſt puniſhment upon him, that he ſhould loſe the 


cauſe himſelf, and fo be catched in his own ſnare. 


AMONG the Romans, there was a moſt juſt remedy, of a different 
nature, for preventing unjuſt proceedings in law-ſuits. The excel- 
lent title in the civil law *, Qyod quiſque juris in alterum ftatuerit ut 
ipſe eodem jure utatur, ordains, that where a party procures an unjuſt 
judgment under colour of law, he and the judge who pronounced it 
ſhall be tied down to admit the like judgment for law, in all fimi- 
lar caſes wherein they are concerned, either in queſtions with the 
ſame perſon againſt whom it was given, or with any other. We have 
not reccived this rule into our practice, nor does it, I believe, obtain 
anywhere at preſent ; people are left to the legal remedies againſt in- 
juſtice done them, in proſecution of their actions: however this ſta- 
tute has ſome reſemblance to it, viz. that the party ſhall ſuffer the 
loſs of his claim, when he endeavours, by violent means, to compel 
the other to part with his right. 


SECTION XII. Deforcement, and Breach of Arreſtment. 


As Contravention is a Diſobedience to the king's letters, fo De- 
forcement and Breach of Arreſtment are committed in direct contempt 
or oppoſition to them. 'Thele being conjoined in the ſame ſtatute, and 
ſubjected to the fame puniſhment, as indeed they are of a ſimilar na- 
ture, muſt be treated together. Deforcement is, © when a meſlenger 
« or officer is forcibly hindered to execute the king's letters, or precepts 
« of inferior judges.” Breach of arreſtment is, © when one, in whoſe 
hands arreſtment is laid, pays or alienates the thing arreſted con 
« to the will of the letters:” both are puniſhable by eſcheat of move- 
ables, and an arbitrary puniſhment, and the party leſed is to be ſatiſ- 


fied of his debt and damage out of the firſt and readieſt of the eſcheat 


goods b. And, by another ſtatute ©, in deforcement, the one half of 
the eſcheat goods is given to the party injured. 


THe act declares, That the execution ſhall be holden good; but 
that ean only take place in a queſtion betwixt the party, at whoſe 
inſtance the letters proceeded, and the offender ; for, in competition 
with third parties, the legality of the reſpective diligences can only 
be regarded in determining the ſame. | 


Tue creditor injured may inſiſt againſt the deforcer or breaker of 
arreſtment, to pay the ſums due, whereupon the execution or arreſt- 
ment did proceed, with the damage and intereſt, before the lords of 
ſeſſion ; nor will the having inſiſted criminally upon the deforce- 
ment, againſt the offenders for puniſhment, hinder his civil action 
for payment; and the offenders, without reſpect to the eſcheat, being 
thus made perſonally liable, decree will go againſt them for payment, 
whereupon all execution may proceed of courle e. 


ARRESTMENT in the debtor's own hands, for debt due by him- 
ſelt, has been ſometimes uſed and ſuſtained by the court of ſeſſion, 
even to ſubject purchaſers to the value of the ſubject i; but theſe ſeem 


to have been in the caſe of a particular ſubject arreſted, and cannot 
YO be 


dp, 1581. 
c. 118. 
© P. 1592. 
C. 152. 


4 July 25. 
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chel. 
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ray. 
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Mackenzie 
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be drawn in conſ- ce, to the arreſting the debtor's whole effects 


in his own hand, for that would be equal to inhibition in moveables, 
which the law bates; nor in any ſuch cafe can the penalty of 
breach of arreſtment be inferred againſt the purchaſers, tho' it may a- 
gainſt the debtor, who alienates after the arre aug pers, ſome 
of our Jawiers*; nor indeed is ſuch arreſtment agreeable to the tenor 


has it any 
what» 


of the foreſaid ſtatutes, or ſtile of the letters, and ought not to be uſed, = 


IT -will not infer breach of arreſtment, for tenants to continue to 
pay their rents to their old maſter, during a competition of rights, 
tho arreſtment was laid in their hands, at the competitor's inſtance 
upon the dependence d. It is otherwiſe, 
for a debt due to the arreſter, for then tenants are nor excuſed in pay- 
ing their rents after it, more than others in the common caſe, but in 


a dependence touching the property the law excuſes them; and in- 


© Feb. 1. 
1628, Hal- 
kerton. Dec. 
7. 1630. 
Dick. 

4 Dec. 7. 
1639. Dick, 


© Dec. 7. 
1630. Dick. 


„in ordinary caſes, the party that prevails is not intitled to by- 
gone rents preceeding the judgment in the competition, after which 
the tenants paying are not ſecure from a ſecond payment, the firſt 
being deemed mala fide made. 


Ir the meſſenger or officer exceed their powers, it is lawful to re- 
ſiſt them: thus, a poinding, being a ſentence, muſt proceed in lawful 
time of day, and neither before the ſun-riſing nor after its ſetting, 
as above: nor can the meſſenger go on to poind goods, which a third 
party, tho' not in poſſeſſion of the ſame at the time of che poinding, 
ſwears to belong to himſelf; or which the landlord or heritor detains 
for his year's rent, in virtue of the hypothec ©; nor labouring goods 
in time of labour, while others were on the ground; in all which 
caſes, reſiſting the meſſenger will not infer deforcement *: nor is it 
deforcement, when he is barred from entry, in order to poind, if 
there was no ſpecial warrant in the letters to make open doors; for 
one's houſe is his ſanctuary, which none can violate without the 
king's ſpecial authority. 


Tux warrant, in letters of caption, expreſsly is, in caſe of cloſe 
doors, to uſe the king's keys, i. e. Forcibly to break them open: let- 
ters of poinding bear no lach warrant: wherefore, if the meſſenger 
get not acceſs to the houſe where the goods are, he muſt return an 
execution to that purpoſe, whereupon a writ, or letters to make patent 
doors will iſſue, which impower the meſſenger to break them open *; 
but, if he get entry to the houſe, he may break up chamber-doors, 
cloſets, preſſes, or other repoſitories, in order to poind the goods 
therein, in virtue of the letters of poinding, theſe, for making open 
doors, being only neceſlary to get entry to the houſe. 


IT may be a queſtion, if a meſſenger, in executing a caption, is 
bound to ſhow his blazon, before he lay hold on the party, by touch- 
ing him with the wand of peace ; I conceive, that he is not 11 * 

ut 


to do it, for that were to give him warning to make his eſcape T; 


the caſe is otherwiſe, when he offers to poind, or uſe any other real 
diligence ; for then, if he has not his badge viſible upon him, people 
are not bound to take notice of him, and he may be reſiſted with 
impunity. N 5 

SECTION 


where the arreſtment is uſed 
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bound to 
ſhow his bla · 
zon. 
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lor that effect, 
or ſuffering 
him to e- 
ſeape; have 
they or the 


town relief a- 


gainſt the. 


cautioners 
for the debt. 


be ſochar 

or liable = 
the eſcape of 
a priſoner, 


198. What 
defences are 
competent 
to the magi- 
ſtrates againſt 
ſuch action. 
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SecTron XIII. Eſcape of priſoners. 


Or the ſame nature, and to the like effect with deforcement, is 
the crime of the magiſtrates, who being charged to concur with the 
meſſenger in apprehending a priſoner for debt, upon letters of capti- 
on, do not ü — *, or refuſe to receive him, when duly preſented, 
or, after he is impriſoned, or arreſted in priſon, ſuffer him to eſcape ; 
for they are liable in a ſubſidiary action for payment of the debe ; 
and ſince they are ſubjected for their own fault, and, in place of the 
principal debtor, they have no action for their relief againſt the cau- 
tioners for the debt . Not only theſe who are in the fault, but the 
whole magiſtrates, and their ſucceſſors in office, as an united body, 
repreſenting the borow, are liable to pay the debt out of the patri- 
mony of the town, reſerving their relief, as accords, againſt thoſe in 
the fault; but they will not be decreed conjunctly and ſeverally, or 
in ſolidum, but only as repreſentatives of the corporation *, tho' the 
offenders are ſubjected in that manner, being a delinquency. 


Nor only the magiſtrates of borows, but likewiſe ſheriffs and 
ſtewards (and before the late act , baillies of regalities :) are liable 
to concur in putting the letters in execution. The magiſtrates of 
royal borows are chiefly bound to receive priſoners, but the baillies 
of a burgh of regality, or ſtewartry, who have a priſon, are likewiſe 
liable, but not of a barony ; for, tho the Will of the letters is a ge- 
neral command “ to all magiſtrates, as well to burgh as to land,” yet 
that is reſtricted to ſheriffs and ſtewards in the country, and to the 
magiſtrates of ſuch borows as are bound to have priſons, which burghs 
of barony are not ;: nor is the caſe of barons, and their baillies, al- 


tered in this reſpect by the late act . In this action the debtor needs 
not be called. 


IT is a good defence for the magiſtrates, &c. that they were charg- 
ed in an improper time of night, when people are gone to bed u; or 
if the priſoner was not preſented to them, or at leaſt the houſe, where 
he is, pointed out to them by the meſſenger ©; if they ſent a ſufficient 
force to apprehend the ob, the magiſtrates will be exonered, tho' 
he eſcape, but not, if they ſent only the officer ; or if, by the negli- 
gence or colluſion of thoſe they ſend, the priſoner eſcape . If he 
eſcape vi majori, whether before or after he is impriſoned, it will 
be a good defence ?; but if the priſon was inſufficient 4, or the pri- 


ſoner eſcape in the day-time, by breaking the roof, the violence uſed 5 


in doing it will not abſolve the magiſtrates, becauſe there ought to 
have been an officer guarding the priſon *, If they ſuffer the priſon- 
er to go abroad, tho' with a guard, they will be liable for the debt, 


the priſoner being thereby free of the ſqualor carceris, notwithſtand- 
ing he does not eſcape. 


Ir the priſoner is ſick, and in danger of his life, he may be allow- 
ed to be taken out of priſon for his health, his condition being at- 
teſted by the 12 800 a or miniſter that attends him; and, it 
be is returned to priſon on his convaleſcence, the magiſtrates are free; 
but, if he eſcape, they are liable for the debt, becauſe they ought to 


have had a guard upon him to prevent his eſcape; and this is ſertled by 
an act of ſederunt *, 


* 


® June 28. 
1632. Lyon. 
» Feb 


1676. Auch- 
terlony, 
© Dirl, deci. 
147.Jan. 24. 
1665, magi- 
ſtrates of ---- 
contra earl of 
Finlater. 
4 Jan, 24. 
1668, magi- 
ſtrates of 
Feb. 1731, 
Graham, 
Dirl. deciſ. 
132. Jan. 31. 
1668. Pap- 
law. 
© Jan. 30. 
1627. Ker. 
f 20 Geo. II. 
s Dec, 12. 
1679. Mac- 
kenzie. 
P. 1597. 
c. 279. 
Feb. 12. 
1624. Lang- 
toun. june 
18. 1670. 
Cheap. 
iP. 1597. 
c. 277. 
k 20 Geo. II. 
july 7, : 
1668. Hamil- 
ton. June 18. 
1670.Cheap. 
Feb. 7. 1662+ 
Ronnar. 
m June 13. 
1667. Antro- 
bus. 
n July 2. 
1669. Far- 
uhar. 
v Feb. 20. 
1678. Mac- 
Niel. 
Dee. 2. 
1664. Wil- 
ſon. 
4 Jan, 25. 
1665. Baird- 
Nov. 23. 
1664. Hay. 


$ June 14. 
1071. 


» March 2. 
1627. Brown. 


© Fount. 21. 
Jan, 1704. 
Clark, 


f Decem. 5. 
1672. 
Wright. 
Decem. 10. 
1680. Drum- 
mond. 

b July 20. 


1678. Falco- | 


ner, 

P. deciſ. 
Dec. 10. 
1680. 

1 Nov. 1723. 
Simpſon, 


* June 1722. 


Currier. June 


1729. Ha- 
milton. 


ſame letters of caption, to receive and impriſon him when in t 


Tir. X. 


Eſcape of Priſoners. 


Ir is to be obſerved, that the magiſtrates of the borow, by our law, 
have the only charge of the priſon, and therefore they alone, and 
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the goaler, are anſwerable for an eſcape of the party after he is com- 
mitted; and the ſheriff is only bound to aſſiſt in 1 him, 


and is not farther concerned after he is in the ger's hands*, 


By a Britiſh ſtatute, if one ſhall aid or aſſiſt a perſon, committed 
for a capital crime, attempting an eſcape, tho' he eſcape not, he is to be 
adjudged guilty of felony, and to ſuffer tranſportation for ſeven years; 
and if the priſoner is committed for any leſſer crime, or for debt, one 
who attempts his eſcape is guilty of a miſdemeanour, and liable to a 


fine, and the proſecution muſt be commenced within a year after the 
offence b. 


THE magiſtrates, &c. are liable, in obedience to the charge, to 
concur in apprehending the debtor, if they have opportunity, at any 
time within a year thereafter ; but, after expiring of the year, they 
have no concern farther in the matter, till they are charged anew ©; 
for a charge expires in a year after it is given, to all intents: this is 
the caſe 2 charge upon the letters of caption, againſt the magiſtrates, 
to concur in ſeizing the debtor ; but they may be charged, 17 * 2 

e meſ- 


ſenger's hands, and, upon their diſobeying, are liable for the debt. 


AFTER the priſoner has made his eſcape, thro' the fault of the ma- 
giſtrates, they and the community become forthwith liable for the debt, 
and therefore an offer to return him in as good condition will not be 
received, to procure them an exoneration ; for the ſubſidiary action 
takes place againſt them, and they muſt take their hazard of being 


reimburſed by the principal debtor i; but if the eſcape is of one im- 90 


priſoned for embezzling goods, no action lyes againſt the magiſtrates, 


till the offender is convicted, they being only acceſſaries, and the 
Quantum cannot be known till then“. 


A MESSENGER likewiſe, who undertakes a caption, and wilfull 
Fn wg to put it in execution, or, after he has taken the debtor 


ſuffers him to eſcape by negligence or colluſion, is liable for the 


debt in the caption *, but not if reſiſtance is made, for which the meſ- 
ſenger and his aſſiſtants were not ſufficient :; he is alſo ſubjected to 


the debt, if, by any other malverſation in his office, the priſoner ob- 
tains his liberty b. 


Uros the like ground of law it is, that a creditor, diſmiſſing the 
principal debtor after he is incarcerated, loſes his action againſt the 
cautioners, or others ſubſidiarly liable i; becauſc he ought not to have 
parted with the ſecurity he had, by the impriſonment, upon the debtor's 
perſon, but ſuffered the courſe of law to take place, by the debtor's 
obtaining letters of liberation, or taking the benefit of the a& of grace ; 
and otherwiſe, it is preſumed, that payment might have been procur- 
ed by ſuch execution upon the debtor's perſon : this will not hold 
when the debtor is only diſmiſſed out of the meſlenger's hands, the 
caption not being then fully executed *, | 
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Tus proceeds on the ſame ground of law, that the creditor cannot, 


in prejudice of his cautioner's relief, renounce any complete right or 
diligence he has againſt the principal debtor's effects, but may omit 
to take ſuch rights, or uſe the diligences, or ſtop from completing 
them, or not, as he thinks fit; which rule muſt therefore hold with re- 
ſpe& to the ſecurity upon the debtor's perſon, when the caption has 


obtained its full effect by impriſonment. 
SecTION XIV. Exceſſive and Deceitful Gaming. 


Excxss1vE and Deceitful Gaming is likewiſe a delinquency cog- 
noſcible in civil courts of juſtice, both as to the Damage of the party 
aggrieved, and the Penaltics inflicted upon the offender. 
law, the penalty of 40 /. was impoſed upon the keeper of any com- 
mon houſ: or oſtlerie, where gaming was uſed at cards or dice, for the 
firſt fault, and loſs of liberty for the ſecond; and, if more was won in 
24 hours than 100 merks, the ſuperplus was to go to the uſe of the 
poor, but now the matter is regulated by Britiſh ſtatutes, 


By the firſt ſtatute *, all bills, bonds, or other ſecurities granted 
for money won at gaming, or by betting on the ſides of thoſe that 
play, are declared void to all intents whatſoever ; and all conveyan- 
ces of lands, and ſecurities thereon, ſhall enure and devolve upon ſuch 
perſon as ſhould be intitled thereto, as if the granter was naturally 
dead, and as if the ſame had been granted to ſuch perſon. 


AND one that loſes by gaming, or betting to one or more perſons, 
at one time or ſitting, ten pounds, ſhall be at liberty, within three 
months, to recover the ſame from the winner ; and, in his default, any 
other perſon may ſue for the ſame, and recover it with treble the va- 
luc and coſts of ſuit, the one half to the proſecutor, and the other to 
the poor of the pariſh ; and, in ſuch action, the oath of the party is 
a competent proof, and the privilege of parliament is not allowed to 


ſtay it. 


Tur perſon who wins above the ſum of ten pounds, is liable to 
five times the value to any that ſhall ſue for the ſame ; and beſides, if 
any ſum whatſoever is won by deceit, or unlawful device, the winner 
ſhall be deemed infamous, and ſuffer ſuch corporal puniſhment as is 
inflited for wilful . and any two juſtices of peace may oblige 
any perſon that they ſuſpect to make their livelihood by gaming, to 
find ſecurity for their good behaviour for a twelvemonth, unleſs they 
give account how they maintain themſelves by other lawful means or 


employment. 


AND, by the ſame act, if any perſon ſhall aſſault and beat, or pro- 
voke to fight, any perſon on account of money won by gaming or 
betting, he ſhall forfeit to the king all his goods, and perſonal eſtate, 
and ſuffer two years impriſonment. 


By another ſtatute, the adventurers at gaming or betting are liable 
to a fine of 50 pounds; the action is limited to three months ©; and 


by a third *, no perſon ſhall keep a houſe, room or place for playing 
at 


By our old 
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at cards and dice, on pain of forfeiting 200 J. And by other ſtatutes *, 
raffling, the games of the ace of hearts, pharoah, baſſet, and hazard, 
are prohibited, as well as games of lotteries by cards and dice, and 
the adventurers finable in 500 /. but the ſuit is limited to three months 
after the offence committed ; nor is any, except the plaintiff and de- 
fendant, incapacitated from being a witneſs touching offences againſt 
theſe ſtatutes; and any perſon who ſhall won or loſe at one ſitting, by 
gaming or betting, the value of 10 pounds, or, within the ſpace of 
24 hours, 20 pounds, is liable to a forfeiture of five times the value 
to the poor of the pariſh, without prejudice to the foreſaid act of 


queen Anne; nor in any ſuch caſe is the privilege of parliament 
pleadable. 


By the civil law, reſtitution was given to any perſon that loſt mo- 
ney at dice, or games of lottery ; and, as a farther check to that per- 
nicious practice, the keeper of the houſe, where the gameſters were 
playing, had no remedy againſt offenders who ſhould injure him in his 
* and goods the time of the N This was not to authoriſe 


uch offences, but to deter people from harbouring perſons employed 
about an unlawful practice; becauſe, ſtill the oublic was not barred 


from proſecuting thoſe who ſhould rob, or commit any other offence 
upon ſuch houſe-keeper; for, tho he is unworthy of the protection of 
the law, the public peace muſt be maintained, and crimes duly pu- 


SECTION XV. Forgery of Writings. 


FoRGERY of Writings is a delinquency that ought to be treated 
of here, ſince it ſubjects the offender to reparation, and, for the moſt 
part, is civilly proſecuted before the lords of ſeſſion in the firſt inſtance, 
and frequently goes no farther. It is a Fraudulent Counterfeit- 
„ing, Making, Altering, or otherwiſe Falſifying a Writing or Deed, 
« to the prejudice of another's right ©.” To antedate a writing to the 
prejudice of another, by the civil law, is Forgery *; but it may be 
done by conſent, if no third party ſuffer by it*, nor will a wrong or 
erroneous date annul a writing otherwiſe proved tobe a true deed i; but 
if the date is vitiated, the true date muſt be proved by the inſtrumen- 
tary witneſſes, either in queſtions concerning deeds challenged on the 
head of death-bed , or in competition with other rights, where the 
preference depends upon the priority of the dates; and, in this laſt caſe, 
the lords may void the right on account of the falſe date, when the 
queſtion occurs with the party who fraudulently made or procured it, 
in pænam, as a juſt puniſhment upon him for the damage intended to 
the competitor, and unjuſt advantage to himſelf ; but, in reſpe& to a 


third perſon, who is an onerous bona fide purchaſer, the deed muſt 
have effect according to its true date. 


Tux fraudulent uſing of a falſe writing ſubjects the uſer likewiſe 
to the penalty of falſehood, more eſpecially, if, when the 3 chal- 
lenged as falſe, by 333 improbation againſt it, he abides by 
the verity of it Simply on pain of talſchood ; nor will a Qualified abid- 
ing by it (i. e. that the uſer was noways acceſlary to the falſehood, but 
came fairly by the writing) regularly be admitted, unleſs he produce 
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at the bar another 3 concerned in the writing to abide by the 
ſame Simply *; but he may enter a proteſtation of his innocency, in 


the terms of the quality, which the lords, in the event, will regard 
as they ſee cauſe 0. | | 


Ir a party, in an improbation, allow Certification to be extracted 3 


ainſt the writings called for, either for not production, or for not 
abiding by ©, they are holden as falſe and forged to all civil effects, in 
the fame manner as if they had been found falſe, and actually impro- 
ven upon a proof of the falſehood. Certification will not be granted a- 
gainſt writings regiſtred in the books of ſeſſion, That by way of emi- 
nence being Publica cuſtodia, if a condeſcendence of their regiſtration 
is made, or extracts are produced; but, if the principals are not found 
in the record, certification will be allowed to go againſt them*; un- 
leſs ſome accident had befallen the regiiter, whereby the writings call- 
ed for are preſumed to have been loſt or deſtroyed; but a decree of 
proving the tenor of the writings called for will fatisfy the producti- 
ON ©, If decree is ſuffered to go out againſt the writings, one will not 
be eaſily reponed againſt ſuch Certification, even upon payment of the 
expences of the decree f; but, in conſideration of the ſpecial circum- 
ſtances of the caſe, the party will be reponed againſt it, and the writings 
ſometimes ſummarily received t, even without a reduction, and, at the 
worſt, ſuch certification can only prejudice the parties called: but a 
ſingular ſucceſſor, not called, will be heard in the ſecond inſtance, on 


producing his author's rights, even tho' he had not perfected his own 


216. A de- 
fender muſt 
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Scots when 
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of falſchood, 
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right from him by infeftment, at the time of the ſuit commenced . 


WHEN improbation is proponed by exception againſt any writing 
that is made uſe of in a ſuit, the proponer conſigns 40 J. Scots, to 
be given up to the other party if he ſuccumb in the proof ; in this 
caſe the hr A mult either abide by the verity of the writing, Sub peri- 
culo falf, or ſuffer certification to go againſt it, in the ſame manner as 
in the action of improbation. Where one, thro' poverty, was not able 
to conſign, his ena ting himſelf to ſuffer three months impriſonment, 
in caſe he ſuccumbed, was ſuſtained k. 


IT is commonly faid, that the exception of falſchood is the laſt of 
all exceptions ; Exceptio falſi eſt omnium ultima; becauſe, when once 
it is proponed, and the proponer ſuccumbs, he is not allowed to inſiſt 
on any other defence or objection againſt the writing, as that it is 


null, was extorted, &c. but this does not bar him from any juſt de- 


fence againſt the claim therein mentioned, as payment or the like! ; 
and, before extracting the act, he may be allowed to inſiſt on other 
defences to ſet aſide the writing u; nor can the defender propone the 
exception of falſehood againſt the execution of a ſummons, ot herwiſe 
than peremptorie cauſe e, i. e. if he fail in the proof of falſehood, 
he ſhall be cut off from any defence againſt the ground of action. 
However, in this laſt caſe, the defender will be allowed to propone, 


and inſiſt in his other defences, and the exception of falſchood againſt 


the executions will be reſerved to the laſt place“: this, as all other 
dilators, mult be proponed peremptorie cauſe, when not inſtantly ve- 
rified, that juſtice be not fruſtraneouſly delayed; ſo that, in this re- 
ſpect, there is nothing ſpecial as to the exception of falſe hood againſt the 


executions. 
Bur 
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Bur the ſuing ation of improbation, and ſuccumbing, will not 
hinder one from uſing all lawful defences againſt the writing which 
he had endeavoured to reduce as forged*; becauſe, in ſuch caſe, the 
purſuer of the improbation had it not in his power to make uſe of his 
other defences; whereas one that propones falſehood by exception, 
may and ought ſirſt to offer and diſcuſs all his other exceptions, 
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THE conſignation of 40 J. comes in place of caution, which, by 
our old ſtatute, the proponer of falſehood, either by way of action or 
exception, was to find to the other party, for a penal ſum of money, 
at the arbitrement of the court, in caſe he ſuccumbed, before a term 
could be aſſigned for improving the writing; and in caſe the propon- 
er could not find caution, he was to ena& himſelf to the above effect. 
This penalty was to be divided betwixt the king and the adverſe par- 
ty : but where the king's advocate, for the intereſt of the * was 
the purſuer or objector of the falſehood, the promotter of the cauſe 
was to find caution, or ena himſelf in manner foreſaid b. 


BuT now, by conſtant form, the defender only, in proponing the 
exception of falſehood, conſigns the 40 J. to be forfeited on his fail- 
ing to make it good, for the purſuet's expences ; for it is not preſum- 
ed a purſuer will delay himſelf, but a defender may, which is re- 
ſtrained by this penalty: wherefore, as the above ſtatute has gone in- 
to deſuetude, as to the caution upon the part of the defender, and 
conſignation of a ſum is come in place of it, ſo it is quite aboliſhed 
by inveterate uſage, as to the purſuer in every reſpeQ ©, | 


INFERIOR judges are competent to improbation, when proponed 
by exception or reply againſt any writing uſed in actions before them, 
* becauſe otherwiſe their juriſdiction might be rendered ineffectual *: 
but the lords of ſeſſion are the only competent judges to improba- 
tion, inſiſted in by way of civil action, as they are to all reductions. 


WHEREFORE falſchood of writings regularly is proſecuted either 


by an action of improbation before the lords of ſeſſion, or by way of 


exception or reply, which is competent before the court where the 
action is ſued. In the firſt caſe, if the writings, called for to be Im- 
proven, are not produced in due courſe of procedure, Certification goes 
againſt them, as above obſerved, whereby they are declarcd to be 
holden as falſe and forged for not production. 


Bur if the writings are produced, then the purſuer may inſiſt to 
have them improven as falſe, if he ſees cauſe, and for that reaſon the 
action is with concourſe of the king's advocate, for his majeſty's in- 
tereſt. If the defender do not Abide by the verity of the writings, after 
improbation is laid againſt them, the like certification will go againſt 
them, as if they had not been produced: but the purſuer may, not- 
withſtanding the defender's not abiding by the writings, or paſſin 
from them, proceed to improve them; nor will the defender's 2% 
{ing from the writings, when produced in judgment, exempt him from 
the puniſhment, in caſe the ſame are found forged, and he acceſſary 
to the forgery *. 
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IMPROBATION is inſiſted in, by way of exception, when the de- 
fender propones falſchood againſt any writing produced for the pur- 
ſuer ; and, by reply, when the purſuer objects it, againſt __ 
produced for the defender ; and, if the party does not abide by 


writings, the procedure in both caſes is as above. 
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THE uſer of the writing, either purſuer or defender, when an al- 
legation of falſehood is laid againſt it, by way of action, exception or 
reply, muſt either ſuffer Certification to 1 it, or Abide by the 
ſame, ſub periculo fall, i. e. on the hazard of his being holden a forger, 
and to ſuffer the pains of forgery, if the writing ſhall be improven ; 
notwithſtanding this high certification, yet if no acceſſion to the for- 
gery appear againſt the party, the court will inflict no puniſhment 
upon him, but ſuſtain his proteſtation, in order to an ab/okvitor from 
the penal effects of forgery. 


THE court of ſeſſion may likewiſe proceed in the trial of falſe- 
hood, by ſummary complaint, at the inſtance of the king's advocate, 
with, or without the concurrence of the private party injured. In 
this caſe, the defender being ſerved with a copy of the complaint, 
and a liſt of the witneſſes to be adduced for proof of it, muſt anſwer 
ſummarily. In all caſes of improbation, the witneſſes, for the greater 
ſolemnity, are examined before two of the lords, but here, generally, 
they are examined in preſence of the whole lords, that the truth or 
falſehood of the writing may be the better expiſcated. 


THe falſiſier, or fraudulent uſer of falſe deeds, regularly, is liable 
in full damages and expence to the party injured, and that even where 
the writings are not improven as falſe, but only found by the lords 
Improbative 05 e. that they can make no faith ;) which is the me- 
thod they follow, when they are not to inflict any puniſhment upon 
the uſer, as not appearing to have any acceſſion to the forgery. Some- 
times the uſer, not being conſcious of the falſehood, and a ſingular 
ſucceſſor in the right, is not made liable for the party's whole damage, 
but only in fo far as he had advantage by the falſe deed * ; but an heir 
or repreſentative of the forger muſt, at leaſt, be obliged to indemnify 
the party leſed. 


WHEN the forger is to be puniſhed, the court of ſeſſion may, by 
their own ſentence, inflit upon him pillory, fine, impriſonment, 
or the like; but, if a higher puniſhment is to be impoſed, they 
remit the party, found guilty by their ſentence, to be tried in a cri- 
minal proſecution before the court of juſticiary, who may ſubject him 
to the pains of death, or inflit a more moderate puniſhment, as they 
ſee cauſe: and the lords of ſeſſion, in their remit, ſometimes of old 
recommended to the juſticiary not to infli& capital puniſhment b. In 
this trial, the decree of the court of ſeſſion, improving the writings, 
and evidence therein taken, is to the jury in place of all other proof. 


Bor the jury, upon examining the evidence in the decree given 
by the court of ſeſſion, may give their verdi& either for or againſt 
the defender, as they in their conſcience judge right; this is the caſe 


of al} juries, that, if the proof againſt the party is not convincing to 
R | them, 
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them, they muſt find him Not guilty ; and 'tis no doubt poſlible, that 


the evidence which convinced the majority of the lords of ſeſſion, or 
even all of them, and whereon they pronounced their decree againſt 
the defender, may not afford ſufficient conviction to the inqueſt to 
bring in a verdi againſt him, finding him guilty, the conſequence of 
which, generally, would be a capital puniſhment. 


Tuts procedure has its foundation in the civil law, whereby the 
civil queſtion was firſt diſcuſſed, and thereafter the criminal trial pro- 
ceeded to; and, by that law, falſehood is puniſhed according to the 
circumſtances of the caſe and perſon *; and our ſtatutes 3 bear 
reference to the Civil law, in the puniſhment of this crime ® ; but, un- 
leſs the writings are produced, the court of ſeſſion can only grant 
certification againſt the writings for not production; tho', if on a 


proof the party appear guilty, they will declare him infamous, even 


tho' the writing is not produced e. 


WRITINGS may be improven as falſe, either Directly, or Indirectly. 
The direct manner is by the witneſſes inſert their denying the ſub- 
ſcriptions to be theirs, or their not having ſeen the party ſubſcribe, 
or heard him own his ſubſcription ; and if it is an execution or in- 
ſtrument of ſeiſin, their denying that the matters therein ſet forth 
were acted in their preſence ; but their Not remembering, eſpecially 
after ſome years, will not improve or annul the writing, if the wit- 
neſſes can 5 in general, that they never ſubſcribed as witneſſes, but 
where they were preſent, when the things narrated in the inſtrument, 
to be done, were acted; or, as to other writings, where they did not 
ſee the party ſubſcribe, or heard him own his ſubſcription at the 
time . The dead witneſſes are holden to prove for the writings, 


ſo that if the two ſubſcribing witneſſes are dead, the writing cannot 
be improven in the direct manner. 


Ir there are only two ſubſcribing witneſſes to the deed, and one of 
them owns, and the other denies his ſubſcription, the writing is null, 
as wanting two ſubſcribing witneſſes, unleſs it is otherwiſe ſupported 
by a chain of circumſtances*. A writing, improven as to the date, 
will not be thereby voided ; unleſs, from the nature of the deed, it 
appear to have been wrong dated, of deſign to ſupport or prefer it by 
its date, for, in ſuch caſe, it is a moſt ſubſtantial part of the deed ; 
and, in many caſes, the truth of the date is eſſential to the writing .. 


THe Indirect manner, is by comparing the hand-writing, and ad- 
ducing other evidence and preſumptions for the falſchood of the writ- 
ing. if was formerly thought, that the indirect manner was not com- 
petent, while the dire& manner could be uſed, the inſtrumentary 
witneſles being alive *: but it hath been have ſince found 'otherwiſe >, 
This happens, when the witneſſes inſert are perſons of no fame, or 
other circumſtances concur for not adducing them ; and, being a mat- 
ter of nice inquiſition, is not competent before an inferior court i, 


SECTION XV. Perjury. 


THe laſt crime I ſhall take into conſideration, whence a civil ac- 
tion of damages may ariſe, is Perjury, which is © falſehood aggravated 
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« with impicty, ” viz. where a party or witneſs ſwears falſely in judg- 
ment to the prejudice of the adverſe party. In the firſt cafe, if one 
of the parties refers a point to the other's oath, who denies it upon 
oath, the rule, which ſeems to be laid down in the ciyil law, is, that 
not only the civil queſtion is at an end by ſuch oath, but likewiſe 
that the party is liable to no puniſhment before human tribunals, tho 
he ſwears falſely, but that he is left to the judgment of Gop. Furi/- 
jurandi contempta religio (ſays the Emperor) ſatis Deum habet ultorem *. 
But this poſition, I conceive, muſt be limited to the caſe mention- 
ed in the law, viz. where the party happens raſhly to ſwear a falſe 
oath, in matters relating to the Emperor, for which he might ſeem 


. 2. C. de 
reb. cred. et 


jurejur. 


to run the hazard of the charge of treaſon; for the law expreſsly 
mentions ſuch danger. | 


Tux rule, no doubt, is, That, by ſuch oath, generally, an end 
is put to the civil queſtion, as being deemed a tranſaction: but, I 
apprehend, that, even by the civil law, the perjury is puniſhable in 
ſuch caſe, and our ſtatute makes no diſtinction, but inflicts upon ſuch 
crime the pains therein mentioned, viz. the eſcheat of moveables, 
impriſonment for year and day, and infamy *, whether the offender 
be a party or a witneſs, 


Ai farther, by the civil law, where a party ſwears falſely in re- 
lation to a certain writing, that at the time was amiſſing, but which, 
being afterwards found, inſtructs the falſity of the oath, tho' upon 
reference of the other party, the writing is to be the rule, notwith- 
ſtanding the oath ; as where one ſues for a legacy, affirming it to be 
left him by ſuch a teſtament, and the defender, not being poſſeſſed of 
the teſtament at the time, refers to the purſuer's oath, that no ſuch 
legacy is contained in it; and he depoſes that it is, and thereupon 
recovers the legacy: but the teſtament afterwards appearing, and not 
containing the legacy, the Emperor clears the doubt that had been 
made by is bn. Ba and decrees, | hat in ſuch caſe the legacy 
ought to be reſtored ; and giyes this excellent reaſon for it, Ne cut 
ex delicto impium fibi lucrum afferre concedatur *, That the law ought 
not to allow any perſon impiouſly to gain by his crime. 


IT would ſeem that, from the nature of the thing, where a party 
ſwears falſely, tho' upon the reference of his adverſary, and is con- 
victed by the writing to which relation is had by his oath, ſuch writ- 
ing, when found, muſt ſtill be the rule for determining the point of 
right betwixt the parties, and that not only in the caſe of the above 
law, but likewiſe in other ſimilar cafes ; as where a defender refers to 


the purſuer's oath, that he had granted diſcharge of the bond purſued 
for; and he denies, upon oath, the diſcharge, which was then a-mil- | 


ſing, but which was afterwards found: can any law or reaſon pro- 
tect ſuch party in a claim, which was fatisfied and diſcharged, on pre- 
tence of his falſe oath? Fraud, in every caſe, ſubjects the perſon 
guilty of it to indemnify the other party, who has ſuffered, or is in 
danger to ſuffer thereby, and there is in ſuch caſe fraud aggravated 
by horrid impiety. Ws 
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W1TNESSES will likewiſe be ſubjected to the parties damages, 1 
apprehend, if, upon reprobature, they be found to have been guilty 
of perjury to his prejudice; but if, by ſetting aſide their teſtimonies; 
he prevail in the principal cauſe, the damages can only be his 2 40 
ces in the action of reprobature. In all caſes falſe witneſſes regularly 
are liable to the foreſaid ſtatutory puniſhment ; and if, by their falſe 
oaths, an innocent perſon happens to be convicted of a capital crime, 


and thereupon ſuffers death, they are guilty of murther, and ſubject 
to the conſequences of ſuch crime, 


SECTION XVI. Incidents to Actions upon Delinguencies. 


As to all the Delinquencies treated of in this title, it is to be ob- 
ſerved, that an Indemnity, tho' by act of parliament, is not under- 
ſtood to cut off the private party's damages, but only the penalty or 
puniſhment due to the public ; ihe otherwiſe it were an encroachment 
on the rights or properties of the ſubjects, which is not preſumed to 
be intended by the legiſlature, and can only be done where the good 
of the public makes it neceſſary or expedient* ; and, in ſuch caſe, 
the party that ſuffers the loſs is intitled to a recompence, as is gene- 
rally provided in the ſtatutes, which, on theſe occaſions, take away or 
encroach upon the rights of private perſons, or bodies politic, 


In moſt caſes of delinquencies, whence a claim of damages to the 
party aggrieved ariſes, a criminal accuſation is like wiſe competent; and 
it may be doubted whether the action, at the ſuit of the party, is pre- 
judiced by the indictment at the inſtance of the public, or on the 
contrary ; in this the deciſion of the civil law is, That the one does not 
hurt the other“: and the cafe ſeems plain with ns, from the ſta- 
tute taken notice of in the entry ©, that the one action cannot preju- 
dice the other ; for, ſince the king's advocate may purſue crimes, tho' 
the parties ſhould be ſilent or agree, it follows, that where. the party 
ſues a civil action of damage, whatever be the event of ſuch ſuit, it 
cannot hinder the public from inſiſting for puniſhment of the crime; 
and likewiſe, that if an indictment be proſecuted without the concur- 
rence of the party injured, it cannot bar him from his action of da- 
mages; except in the caſe of an indictment for murther, where, if the 
offender is condemned and executed for the crime, there is no place 
for aſſythment to the widow or repreſentatives of the perſon ſlain, as 
was above obſerved : this is likewiſe, conform to the laws of other 
countries, 


IT may likewiſe be a queſtion, how far, the offender dying before 
ſentence in an action of damages, his repreſentatives are liable to the 
uy aggrieved? It is anſwered, That where litiſconteſtation was 
made with the offender in ſuch action, his dying before ſentence 
will not alter the purſuer's claim; fo that his heirs or executors will be 
ſubjected in the ſame manner as himſelf would have been; becauſe 
by licſconteſtation there is a kind of judicial contract, and which is 
the expreſs deciſion of the civil law ©; but otherwiſe the party leſed 
has only action againſt the offender's repreſentatives for ſimple reſti- 
tution, as I obſerved above in the caſe of ſpuilie, 
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IT is remarkable in an action of ſcandal for verbal injuries, that 


it expires by the death ofcither party before litiſconteſtation *; becauſe * 


the law does not allow the heir of the party injured to harbour re- f. 


ſentment, which the deceaſed did not proſecute ; nor the heir of the 
injurer to be impeached for a perſonal injury done by the anceſtor, 
for which he was not impleaded by the party aggrieved ; and I doubt 
not but, for the ſame reaſon, this will hold in our law, tho' I know 
of no precedent. However, upon litiſconteſtation with the party, it 
ꝑdes to the repreſentatives of the purſuer, and is good againſt thoſe 
of the defender, for ſuch pecuniary indemnification as the deceaſed 
would have been intitled to, or ſubjected in, as in other delinquen- 
cies; and in ſuch caſe only it is reckoned the party's right, of he to 
be creditor in the claim ; in the ſame manner as in popular actions, 
the purſuer, upon litiſconteſtation, becomes creditor therein. 


TH1s action of ſcandal likewiſe expired within one year after the of- 
fence was committed, and known to the aggrieved, according to 
the civil law *; but no preſcription can obtain with us, except b 7 


cial ſtatute, and we have none in this caſe, unleſs the ſtatute for the | 


triennial preſcription of ſpuilies ſhall be found to include theſe and o- 
ther treſpaſſes, by the words, and others of that nature. However, 
if a party ſhould inſiſt in a ſuit upon an old verbal injury, the court 
would probably find it preſumed, that he had paſſed from the ſame, 
and fo could not take it up again, and thereupon repell his action. 


Obſervations on the Law of England in relation to the Premiſes, 


A PERSON aggrieved by the crimes and offences of others, is in- 
titled, under the limitations after mentioned, to Damages and Expen- 
ces from the offenders: damages are © a compenſation for the wrong 
done the party before the action brought,” and, by the law of Eng- 
land, are given by the jury ; the expences the party is at in obtaining 
his right by the ſuit, as fees of council, &c. are termed Coſts, which 
are given by the court, and taxed by their officer *, 


Ix ſuch aQons, ex delicto, which are chiefly Treſpaſſes founded 


in force, or upon fraud, damages ſhall be recovered, and theſe actions 
are ſaid to Sound only in damages. 


No damages can be given, by the law of England, to the party ag- 
grieved, upon an indictment or any other criminal proſecution ; and 
where by ſtatute damages are given to the party aggrieved, by the of- 
fence intended to be redreſſed, they cannot be recovered in an indict- 
ment grounded on the ſtatute, unleſs ſuch methods of recovering them 
are expreſsly given by the ſtatute; but they ought to be ſued for in an 
Action on the ſtatute, in the name of the party aggrieved ©. Whereas, b 
our law, the party may be proſecutor in his own name, with DAE 
of the king's advocate or procurator-fiſcal, and, in that manner, ob- 
tain his damages, or redreſs of the injury done him, at the ſame time 
that puniſhment is inflicted on the offender for the intereſt of the pub- 
lic; or he may inſiſt in a civil action for his damages, to which both 
Principals and Acceſſaries to the offence are ſubjected. 
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Br the law of England, in the higheſt and loweſt offences, there 
are no Acceſſaries, but all are Principals: thus, in "Treaſon, which is 
the higheſt crime, and in Treſpaſſes, which are the loweſt offences, 
there are no acceſlaries, but in Felony there may be acceflaries both 
before and after the offence * ; but as the guilt of perſons that have a 
concern in the commiſſion of theſe offences, where all are concerned 
as principals, can only be known from what would make an acceſſa- 


ry in the other offences, we ſhall enquire how the caſe of acceſſaries 
ſtands by the law of England. 


Tur following rules in the Engliſh law are obſervable, whereby to 


know who are acceſlaries, and how they may be ſubjected, and in 
what order, 


In the firſt place, as it is a maxim in the law of England, that there 
can be no acceſſaries in the higheſt offence, viz. high treaſon, nor 
in the loweſt, viz. treſpaſs ; and that whatſoever will make a man an 
acceſlary before the fact in felony, will make him a principal in high 
treaſon and treſpaſs ; it follows, that one guilty in thele being, in 
judgment of law, always a principal offender, he may be tried and 
found guilty, before any trial of the perſon who actually did the fact. 
It ſeems likewiſe ſettled, that none ſhall be adjudged a principal in any 
common treſpaſs, for barely receiving, comforting and counſelling 
the offender, tho' he know him to have been guilty, and that there is 
a warrant out againſt him; and, if he cannot be puniſhed as a princi- 
pal, it is certain that he cannot be puniſhed, as an acceſſary; becauſe, 
in ſuch offences, all who are puniſhed, as partakers of the guilt of him 
who did the fact, muſt be puniſhed as principals in it, or not at all *. 


2. ACCESSARIES before the fact are either by Commandment, 
Force, or Aid: Commandment is underſtood of thoſe who invite, 
procure, ſet on, or ſtir up any one to do a criminal fact; Force is 
the furniſhing weapons wherewith the fact is committed; Aid compre- 
hends all counſelling, abetting, plotting, aſſenting, and encouraging 
to do the fact: if any ſuch is preſent when the act is done, he is a 
principal as much as the perſon that does the fact, which, in the judg- 


ment of law, is the a& of all preſent who command, furniſh wea- 
pons, or aid when it is a-doing *, 


3. Ir the principal be indicted and acquitted by charter of pardon, 
clergy, or any other way, the acceſſary ſhall go quit; for it is a max- 
im, Ub: factum nullum, ibi forcia nulla; and ub: non eſt principalis, non 
poteſt eſſe acceſſarius; and none can be a principal before he is adjudg- 
ed ſuch: but, if the pardon or praying the * is after attainder, 
the acceſſary may be arraigned ; be then it appears judicially there was 
a principal; and if one is indicted as principal, and is acquitted, he 
cannot thereafter be indicted as acceſlary before the fact; becauſe, by 
the former verdict, he is found not guilty, which extends to all guilt 


before the fact; but he may be indicted as acceſſary after the fact, for 
that is an offence after committing of the fact. 


4. As to acceſlaries after the fact, it is the © Reſet of a felon know- 
«*ingly” that conſtitutes ſuch Acceſſion ; but then there muſt be ſome o- 


ther 
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ther circumſtance, beſides that of the bare ſuffering of a felon, kriown 
to be ſuch, to be in one's houſe, to make a man an aeceſſary; and 
it is ſettled at this day, that one who receives a felon under arreſt for 
the felony, is — to the felony ; but none ſhall be adjudged an 
acceſſary, for receiving into his houſe a perſon under bail for ſuch 
crime, or in priſon for it, or for relieving him with money or victuals: 
nor will the law make a wife an acceſſary to felony, by reſet what- 
ſoever given to her husband; but, if ſhe be any way guilty of procur- 
ing her husband to commit it, ſhe is acceſlary before the fact, as if ſhe 
were ſole*. By a late ſtatute, whoever receives a felon, knowing 
him to have committed the crime, or furniſhes him with money, 
victuals, or horſes for his eſcape, is declared acceſſary to the crime *: 
but, in a treſpaſs, one that receives the treſpaſſer is no treſpaſſer, un- 
leſs it was done to his uſe and benefit, and he agrees to it afterwards*, 


5. WHERE an act of parliament makes any act felony, it inci- 
dentaly makes thoſe acceſſaries thereto, who would be ſuch before or 


after the felony at common law . 


6. HE that commands the commiſſion of an unlawful act, is an- 
ſwerable for all that ſhall follow upon the ſame, but not for any act 
that is diſtin& from it *. 


7. THE acceſſary ought not to be indicted, without the principal, 
for the crime, or till the principal is attainted, or at leaſt convicted t. 
This is to be taken with the qualifications mentioned in the third 
rule, 


8. Ir any perſon receive or buy ſtoln goods Knowingly, he ſhall 
be taken as acceſſary to the theft; and, it the principal cannot be ta- 
ken, fo as to be convicted, ſuch perſon may be proſecuted for a miſ- 
demeanour, which ſhall exempt him from being puniſhed as acceſſa- 
ry, tho' the principal ſhould be afterwards convicted 8. 


INFANTS under the age of diſcretion, which, as to the capacity 
of being puniſhable for crimes, is regularly the age of 14. years, both 
in males and females, and perſons wanting the — of their reaſon, as 
idiots and madmen, are not indictable for crimes; and tho' one was 
of found judgment when he committed the crime, yet becoming non 
compos, tho' after conviction, he ſhall not be executed b. 


By our law private perſons, even ſuch as are greatly concerned to 
have the crime puniſhed, cannot by themſelves infiſt in the proſecu- 
tion, but muſt haye the concurrence of the king's advocate. But, by 
the law of England, the wife may ſue an appeal againſt the murtherer 
of her husband; or, if there is no wife ſurviving, the next heir, be- 
ing a male, tho' a deſcendent of a female, may proſecute it. It is a 
private action belonging to them, for themſelves, on account of the 
injury done them, and for the crown, in reſpe& of the felony *, 

THERE is likewiſe an appeal allowed to private perſons, for wrongs 
done to themſelves, by robbery, rape, and mayhem *, 
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_ Tris e is allowed to move the offenders, in the caſe of mur- 
ther, to make ſatisfaction to the wife or heir of the perſon ſlain, and 
to the perſons injured by the other heinous crimes, in order to 3 


a pardon, or their eſcaping puniſhment, by the public's not adverting 
9 


to the crime: for, tho an indictment may be tried, without ſtayin 
for the appeal, yet, whether the offenders be attainted or acquitt 
the wife or next heir of the ſlain may, within year and day, proſe- 
cute their appeals, any ſuch attainder or acquittal notwithſtanding z 


and, if the principal or acceſſary is acquitted, they ſhall be remanded 
to priſon till the year and day is out *, 


THo' the murtherer, upon an indictment, is acquitted or found 
guilty, and pardoned by the king, yet the wife or next heir may have 
an appeal. If an indictment and an appeal are depending together, 
the judges 15 to proceed firſt upon the appeal, if the proſecutor 
deſires it, and inſiſts without fraud; an acquittal upon ſuch proſecu- 
tion will conclude the king; and if, upon an appeal of murther, the 


defendant is found guilty of the murther, the judgment is, that he 
ſhall be hanged, and the king cannot pardon it“. 


T a1s privilege to the wife, and the heir of the e killed, came, 
in my apprehenſion, in place of the Weregilt, which was of old by 
the laws of the Saxon kings, and even ſome time after the conqueſt, 
due to them, when capital crimes were redeemed by a ranſom in mo- 
ney or cattle, part of which went to the public, for the breach of the 
peace, and the reſt to the wife, or next of kin to the perſon ſlain: 
it was called Weregilt, i. e. the eſtimation for the life of a man e: the 


parallel of which was likewiſe in uſe with us of old, as appears from 
the foregoing title 4, 


By the law of England therefore, in place of aſſythment, which 
our law allows to the wife, or next heir to the perſon killed, againſt 
the manſlayer, they have an appeal at their own ſuit; and in the caſe 
of robbery or mayhem, the perſon robbed or maimed, and, in caſe 
of rape, the woman raviſhed have the like action: this is indulged for 
their revenge and ſatisfaction, in order to bring the offenders to juſt 
puniſhment, all which I ſhall conſider more particularly, 


Ax appeal may be brought by a ſon againſt his father, for the 


death of his mother; for the murther of the husband, the wife is pre- 


ferred to the appeal; and if there is no wife, then the next heir has 
it, if ſuch heir is male; and if he is an infant, he may have it by his 


guardian; ſuch an appeal muſt be brought within year and day of 
the party's death, as above. 


AN appeal of Mayhem is likewiſe allowed at the ſuit of the party 
wounded ; but it is a good plea againſt the ſame, that the plaintiff 


had brought an action of treſpaſs and battery, and recovered da- 
mages. 


In appeal of rape, the husband, father, or next of blood, ſhall 
have the ſuit: and tho' the old ſtatute of Weſtminſter, 1. allows only 
40 days; yet, it being made felony by a ſubſequent ſtatute e, and 
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no time limited for the appeal, it may be brought in a reaſonable 
time; for year and day is not allowed, as in the caſe of murther. 


A PERSON who has been robbed of his goods retains ſo far the 
poſſeſſion, as well as the property of them, that he may bring an 
appeal of larceny againſt any perſon that ſhall ſteal them from the 
robber : but an executor cannot have an appeal of robbery done to 
his teſtator, becauſe the larceny was an ingury to the deceaſt, and 
therefore the appeal falls by his death; for being a mere perſonal ac- 
tion, veſted wholly in the teſtator, it dies with him, as all other 
actions for mere "Torts do. An appeal of robbery may be brought 
20 years after the offence committed“. 


AL appeals, as to things done within the realm, ſhall be tried at 
common law; and, as to theſe done without the realm, before the 
conſtable and marſhal, by witneſſes, according to the courſe of the 
civil law ; and all vexatious appeals are ſeverely puniſhable by an ex- 
preſs ſtatute d, viz. by one year's impriſonment, and damages to the 

arty appealed, according to the diſcretion of the court, reſpe& being 
had to the confinement he has ſuſtained, and the infamy he has in- 
curred thereby, or otherwiſe. The king's pardon cannot diſcharge an 
appeal, as above, being at the private party's ſuit, as an indictment 
is at the king's ſuit ©, 


II is a good plea, in bar of an appeal of Mayhem, that the plain- 
tiff firlt aſſaulted the defendant ; but one cannot juſtify the maiming, 
in defence of his poſſeſſions, but only the defence of his perſon ; and 
in caſes where it ſubje&s not the appellee to the loſs of member, but 
only damages, &c. as an action of treſpaſs doth, it may be barred by 
an arbitrement, or an accord with ſatisfaction executed, or by a re- 
leaſe *; but it is otherwiſe in the caſes of mutilation, and others that 


fall within the ſtatute, which declares it felony without clergy <. 


Ir the widow, who is otherwiſe intitled to an appeal for the death 
of her husband, take another husband, either before or pending the 
appeal, ſhe puts an end to it for ever, being given her only from a 
regard to her widowhood ; or even if ſhe marry after judgment, ſhe 
cannot pray exccution ; but in ſuch caſe the appellee ſhall not be diſ- 
charged without the king's pardon . 


Ix an appeal of robbery, reſtitution of the money or goods is made 
to the owner, provided he made Freſh ſuit, viz. uſed all reaſonable 
care and diligence in inquiring after, purſuing and apprehending the 
felon, whether he was taken by means of ſuch purſuit or not; the 
owner has likewiſe reſtitution of his goods, if, upon an indictment 
of the felon, he was attainted, by reaſon of evidence given by ſuch an 


owner or party robbed, in terms of the ſtatute, without making any 
freſh ſuit t. 


OUR law provides an aſſythment to the widow, children, or next 
heir of the perſon ſlain in ſuch caſe, and to the party aggrieved by mu- 
tilation or otherwiſe, and that no remiſſions ſhall be effectual, unleſs 
ſuch ſatistaction is made; and in caſc of murther, till letters of ſlain, 


acknow- 


Vin. ibid. 
537. 540. 


d 1 Weſtm. 2. 
13 Fdw. I. 
Co I2, 


© Thid. 536. 
587. 


dau k. b. 2. 
c. 23. 623 
&c. 

© 23 Ch. II. 
„ 7 


f Hawk. ibid. | 
9838. 


b Thid. 5 55. 
56. 21 Hen. 
VIII. c. 11. 


Coke 2. 
inſt, 7. 14. 
Vin. (trel[- 
pals) 575 
&c. Bac. new 
abr. (actions 
on the caſe) 


64. 
21 H. VIII. 
. 11. 


© Fitz, nat. 
brev. 86. 
190. 


Coke 4. 
rep. 15, &c. 
1 Danv, abr. 
do, &c. 


Finch. 186. 


Tir. Xx. Obſervations on the Law of England, Cc. 367 


acknowledging ſuch ſatisfaction, be obtained from the perſons con- 
cerned, at leaſt they are intitled to the ſame from the offenders. 


PRIVATE offences, that may be proſecuted by civil action at the 
ſuit of the party aggrieved, are called, in the law of England, Treſ- 
paſſes, as in the civil law Delia, and with us Delinquencies. Tref- 
paſſes are either ſuch as are againſt the peace, but without arms or 


torce, or ſuch as are breaches of the peace, committed with Force, 
Li et arms. 


Bur no action of Treſpaſs regularly lies upon an offence which 
appears to the court to be felony, for that appertains only to the kin 
to proſecute, ſince Omne majus trahit ad ſe minus : but, if the robber 
is indicted, and found guilty, and is pardoned, or has his clergy, the 
owner of the goods may have action againſt him for his goods or mo- 
ney; for it was a treſpaſs againſt him, and he ought to be recom- 
penſed for the wrong, as he has done his duty to the public in the 
proſecution ; and there is no reaſon why the offender ſhould not an- 
{wer in damages to the party he hath injured, as well as be made an 
example of, for the fake of the public whom he hath offended ; but 
this cannot be done, while the offender is under indictment, for, if 
that were allowed, it might hinder all exemplary puniſhment *; and 
in an appeal of theft or robbery, there is no doubt of the party's hav- 
ing his goods reſtored, if he hath uſed e diligence in order to 
apprehend the felon, as I have already obſerved; and the regular 
way for the party to get back his goods, is to ſue ſuch appeal, or to 
obtain the robber attainted in an indictment at the king's fair, and ſo 
give evidence therein of the robbery, in terms of the ſtatute b. 


WHERE one's money or goods are unlawfully taken away, but 
not in ſuch circumſtances as to raiſe the a& to the crime of theft 
or robbery, he may ſue an action of treſpaſs for recovery of the ſame, 
or the value, with damages, by the law of England <. 


Ac TT for treſpaſſes done by wrong without force, but againſt 
the peace, is a general and perſonal action, and called an Action of 
the Caſe; becauſe the whole caſe is laid in the Declaration, which 


takes place in many inſtances, and particularly theſe concerning inju- 
ries or wrong. 


Ir lies for words ſpoken to or concerning another, whereby he is 
defamed or damnified. All ſcandalous words are actionable, which 
affect one's life, members, liberty, office or trade, or charge one 
with a foul and infectious diſeaſe, whereby he ought to keep from 
the ſociety of men, and likewiſe ſuch as diſparage his title to his e- 
ſtate®, &c. But general words ſpoken in choler or heat, as to call 
one a Crafty knave or Common extortioner, or Drunkard or Rogue, 
or words uttered in a ſuit at law, as to bring a writ of forgery of falſe 
deeds againſt any perſon, tho' the fact is not true, will bear no ac- 


tion, unleſs it appear that ſuch ſuit was maliciouſly brought ©. This 
will hold likewiſe with us. 


TRUTII 


26. Treſpaſ- 
ſes, — 4 
without force 
or with force, 
vi et armis. 


27. Regularl 
no action o 


B treſpaſs lyes 


upon an of- 
fence, which 


appears to 
the court to 


be felony 
but, if the fe- 
lon is indict- 
ed, and found 
guilty, and 
wap or 
$ his cler- 
gy,the owner 
of the goods 
robbed may 
have action of 
treſpaſs a- 
gainſt him: 
as likewiſe, if 
in an indict- 
ment he give 
evidence a- 
gainſt the 
robber. 


28. When 
has the owner 
an action of 
treſpaſs for 
his goods. 


29. Actions 
tor treſpaſſes 
without 
force, are cal- 
led actions of 
the caſe. 


30. Action of 
the caſe does 
not lie for ge- 
neral Words 
uttered in 
choler or 
heat, or when 
uſed in a ſuit 
at la w, unleſs 
it was mali- 
ciouſly 
brought. 


1 
* 
3 
= 
; 
1 
+3 
x 


| 
i 
| 
k 
[ 
| 
[: 
[ 
4 


— —— — — - 


F oa a 29-4 4 "_—_ A 
2 — — — — — 22 = A — 2 4 — * _ * <= 
— — — * . 277 2h ! 83 — — 


— CO 
2 ESSE 2 


2 4d $.. 
— wen 2 


— ———— —— — ce ea 


" 3 * 
=” — 


* 


3 


— r — 
* 3 1 
— 
— — — — — — — rð—ß— — — — — ö — — x 
- 42 K 1 — 
— - * . * 2 1 


ͤ——ä— ũ— — — — wu wo" ode DA ate tc 


—— 


_— 
— - 1 —U— ö 


— — 
A N — — 


— 
— — 

COT 1 a 

— — — 


— — 


31. Truth of 
{candalous 
words excuſ- 
es, where the 

arty was 
— of 
the crime, 
but otherwiſe 
not. 


32. In what 
caſes ſcan- 
dals, which 
concern mat - 
ters ſpiritual, 
actionable. 


33. Action- 
able to charge 
a man with 
felony, or 
even of being 
a Jacobite, 


34. In caſes 
where ſcan- 

dals,thatcon- 
cern ſpiritual 
matters, infer 


a a temporal 


loſs to the 
party action 
ies for da- 
mages before 
the king's 
courts, 


35. General 
words ſpoken 
to the reju- 
dice 3 
trade, as to 
call a mer- 
chant a cheat, 
&c. infer da- 
mages, atem- 


report, raiſe 
an action. 
"The cale of 
foandolum 
Magnatom. 


z08 An Inſtitute of the Laws of SCOTLAND. Book I. 


TxvTH of the words ſpoken will ſometimes excuſe the party, as 
if he called one a thief, murtherer, or perjured perſon, who was con- 
victed judicially of the crime, but not upon his _—_— only indicted, 
or upon common fame . This ſeems to be a good rule, tho I know 
not of any precedent or authority with us for it, the common maxim 
being, that Veritas convitii non excuſat a calumnia, the truth of the 


crime objected does not excuſe objectors from the guilt of ſlander ; 


but the caſe, where the party was convicted, ſeems to be a juſt excep- 
tion from this rule. 


Sven verbal injuries or ſcandals are regularly to be proſecuted be- 
fore the commiſlary court with us: but, by the law in England, the 
ſcandals only that concern matters ſpiritual, as to call one Adulterer, 
Heretic, &c. are determinable in the ſpiritual court, in order to ec- 
cleſiaſtical cenſures , but in other caſes action lyes before the king's 


courts for damages. 


To explain theſe matters more particularly, action upon the Caſe 
lies for words of ſlander by the law of England, where they —_ 
a man with felony, or with evil inclinations and principles, as to ſay 
of one that he is a Jacobite *, &c. 


Bur to charge one with a crime, which is deemed of a ſpiritual 
nature only, and whereof the eccleſiaſtical court has the cognizance, 
as to ſay of a man that he is a Whoremaſter, or of a woman that ſhe 
is a Whore, is not actionable in the temporal courts, unleſs thereby 
the party loſt his or her marriage with a particular perſon then in 
view; for, in ſuch caſe, tho' the words are a ſpiritual ſlander, yet 
the loſs of the marriage is temporal. The like holds in calling a man 
an Heretic, which is only cognoſcible in the ſpiritual court ; for it is 
not actionable, unleſs it was ſpoken of a clergyman, in view of a 
promotion, which he loſes thereby “. 


To fay of a man in general that he is a Rogue or Villain, theſe be- 
ing words of choler * paſſion only, do not raiſe action, as above, 
unleſs damage happen thereby, as to call a tradeſman a Cheat, or to 
ſay of a merchant that he is a Bankrupt, or of an attorney that he 
is a Barretor, or of a judge that he has given unjuſt judgment, or to 
ſpeak diſgracefully f any perſon with reſpect to his profeſſion; but 
otherwiſe, no action lies on account of ſuch words, as to ſay of a 
man that is of no trade, that he is a Bankrupt, or of a carrier that 
he is a Barretor *. 


Ix actions for words ſpoken by way of hearſay or report, if the de- 
fendant name his author, he is diſcharged, and the plaintiff put to 
his action againſt the author. In the caſe of Scandalum magnatum, 
the ſtatutes extend to extrajudicial words, but not to ſuits againſt peers; 
but ſcandalous words ſpoken of them in the pulpit are actionable, and 
tho' words of a doubttul interpretation, ſpoken of a common perſon, 
are taken in the moſt favourable ſcnſe for the ſpeaker ; yet it is other- 
wile, it ſpoken of a peer . 
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TREsSPASSES to the perſon of a man, either with Pretence of vi- 
olence, or Violence in deed, are ſaid, in the law of England, to be 
Ji et armis, and are called with us real injuries. Pretence of vio- 
lence is meant of Menaces and Aſſaults; menaces are © threatning to 
« beat one, thro fear of which he cannot attend his buſineſs, by which 
« he ſuffers Damage; but to menace only, without other loſs, makes 
not the treſpaſs, for both of them muſt be in the caſe : Aſſaulting is © an 
e unlawful ſetting upon, or an attempt of invading one's perſon,” as of- 
fering to beat him or ſtrike him with a weapon, tho' he do not touch 
him ; as likewiſe lying in wait, beſetting one's manſion-houſe, where- 
by his ſervants are not ſuffered to go in and out, may come under 


this head®. 


WON c or treſpaſs to the perſon, by violence in deed, is where 
one beats, ſtrikes, puſhes, fillips upon the noſe, or ſpits in the face 
of another, Cc. all which, and the like, are called Batteries; but if 
a man offers to take away another's goods, he may lay hands on him, 
and reſtrain him, and, if he will not leave off, may beat him, to pre- 
vent his carrying them away; and by a ſtronger reaſon he is intitled to 
do it, in defence of himſelf, his wife, parents, children, or even his 
ſervants ; and, on the contrary, thoſe may juſtify a beating, where 
ſuch, in whom they are ſo much concerned, are aſſaulted, and they 
that have a natural and civil authority over others may chaſtiſe them 
for their offences *, | 


Tux offender, by Menace, Aſſault or Battery, is liable, to the party 
aggrieved, in an action for damages, and impriſonment, till paid, and the 
action may be brought before the judges ordinary, or juſtices of the 
peace *. 


Bur the higheſt offence againſt the body of a man, without taking 
away his life, is Mayhem, viz. Maiming or Diſmembring him : if any 
on purpoſe, or malice forethought, by ing in wait, ſhall cut or diſable 
the tongue, put out the eye, ft or cut off the noſe or lip, cut off or 
diſable any limb or member of any ſubject, with an intention to maim 
or disfigure him, he ſhall be adjudged a felon, without benefit of 
clergy !. 


Bur the party aggrieved may bring an action of treſpaſs, vi ef ar- 
mis, againſt the offender for damages, or an appeal of mayhem, at his 
election. In battery with mayhem, the court may encreaſe the da- 
mages, upon view of the record and perſon. Coſts of ſuit are always 
given in ſuch actions. 


IN caſes of ſuch kind, by our law, the party injured may inſiſt 
againſt the offender for aſſythment, before the court of juſticiary, 
with concourſe of the king's advocate, either in an indictment, or, in 
a civil action, before the court of ſeſſion, and get his damages ad- 
judged to him; wherein the loſs of his buſineſs, as well as the 
maiming and disfiguring his perſon, will be conſidered by the court, 
to which the aſſeſſing the damages, and taxing the coſts belong; and 


37. Treſpaſl- 
es, vV1ct ar- 
mis, either 
with pretence 
of violence, 
as menaces 
and aſſaults, 
or violence 
in deed; when 
do the firſt 
raiſe action. 


38. Treſpaſs 


by violence 
to one's per- 
ſon, or bat- 
tery, lawful in 
defence of 
himſelf, his 
wife, chil- 
dren,parents, 
or even ſer- 
vants; and, 
on the con- 
trary; when 
is it lawful 
in defence of 
one's goods, 


9. The of- 
ender, con» 
victed of me- 
nace, aſſault, 
or bat to 
what able. 


40. In caſes 
of wilſul may- 
hem it is fe- 
lony without 
benefit of 
clergy ; but 
the party ag- 
grieved may 
either ſue an 
appeal, oran 
action of treſ- 
paſ. 8 Viet ar» 
mis, 


they will likewiſe give a ſum of money, in Amends on account of the 


perſonal injury. 
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41. Infamous 
bels } the 
iſhers, as 
— as the 
authors of 
ſuch, liable 
to an action 
of damages. 


42, Defama- 
tion, by ligns, 
or pictures, 
improperly 
applied to the 
caſe of infa- 
mous libels. 


43. It is a li- 
bel, tho' the 

words are i- 

ronically ex- 
preſſed, or the 
party's name 
not fully ſet 

down. 


4. How far 
alſe or ſcan- 
dalous mat- 
ter, laid in 
judicial pro- 
ceedings, 
conſtrued a 


libel, 


45+ No writ- 
ing, unleſs it 
retle& upon a 
particular 


perſon or 
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TREsP Ass may likewiſe be done to a perſon, in his reputation and 
character, by a Scandalous Libel, termed in the civil law Famoſus libel- 
lus: „It is a malicious Defaming the Reputation of one that is alive, 
or the Memory of one that is dead ;” not only the Contriver, but 
likewiſe the Procurer and Publiſher of it is puniſhable. , To read or 
repeat any part of it in the 2 of others, after he knows it to be 
a libel, and much more if he diſperſes copies of it, will ſubje& one 
to this action; and if bookſellers or hawkers publiſh or ſell libels, tho 
they know not the contents, they are puniſhable ; the public tranqui- 
lity, concerned in ſuppreſſing ſuch ſcandalous papers, that may 
occaſion breaches of the peace, is more to be regarded than the 
private intereſt of theſe hawkers *. 


Tuis in a proper ſenſe is a malicious Defamation, expreſſed in Writ- 
ing or Printing, which tends to blacken the memory of one that is 
dead, or the reputation of one who is alive, and to expoſe him to 

ublic hatred, contempt or ridicule ; but ſometimes it is taken in a 
— ſenſe, and applied to any defamation whatever, expreſſed ei- 
ther by ſigns or pictures, as by fixing up a gallows againſt one's door ®, 


Bur this laſt ſeems with impropriety to be termed a Libel ; for 
tho' it as effectually expoſes the perſon, yet it is not of the nature of a 
libel, and could not poſſibly be conſtrued ſuch, according to the civil 
law, whereby the writing an infamous libel is a capital offence . 


A $CANDAL, expreſſed in a Scoffing and Ironical manner, makes 
a writing as properly a libel as that which is conceived in direct terms; 
and if it expreſs only one or two letters of the party's name, in ſuch 
manner as it may be eaſily underſtood of him, it is the ſame thing as 
if his whole name were mentioned ; and it is no juſtification of a li- 
bel that the contents of it are true, ſince, the greater appearance there 
is of truth in any malicious and wicked reproach, it is the more pro- 
voking ; and it is a very high aggravation of a libel to defame perſons 
intruſted with a public capacity, for that tends to ſcandalize the go- 
vernment, and to raiſe faction and ſedition . 


IT hath been frequently adjudged, that no falſe or ſcandalous mat- 
ter, contained in an 2 in a regular court of juſtice, will a- 
mount to a libel ; for the r eee of the law, in prohibiting 
perſons to revenge themſelves by libels, is to oblige them to refer their 
grievances to thoſe whom the law has appointed to determine there- 
in. However, if a proſecution is merely falſe and malicious, com- 
menced not with a Jen to go thorough with it, but only to expoſe 
the defendant's character, under colour of a legal proceeding, it ra- 
ther aggravates the offence, than makes it ceaſe to be one, and that 
whether the court had juriſdiction of the cauſe or not; but no preſent- 
ment of a grand jury can be adjudged a Libel, ſince it would be of the 
utmoſt evil conſequence, any way to diſcourage them from making 
their inquiries for the public good®. 


No writing whatever, unleſs it refle& upon ſome particular per- 


ſon or community, can be eſteemed a libel ; and it ſeems that a writ- 


ing full of obſcene ribaldry, without reflections upon any one, is not 
| puniſhable 


Coke 5. 


rep. 125. 9. 
rep. 59. 


„ Hawk. p. c. 


.. 
© 1. "dos 


© Tit, cod, de 
fam. lib. 


A Ibid. 5 5. 
&c, 


e Ibid. & 8. 
and 9. 


b Ibid. & 10. 


4 Ir. 5 8. 16. 


41. Roll. abr 
16. 


Coke 1. 
inſt. 368. 
10. rep. 102. 
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puniſhable at common law, any farther Man that the author may, as 
a ſcandalous perſon, be bound to his good behaviour , and, if it ſhakes 
religion, he may be arbitrarily puniſhed at the ſuit of the public. 


Nor only he who compoſes, but alſo he who publiſhes a libel, 
or procures another to do it, is chargeable, nor is it material whether 
the diſperſer knew any thing of the contents or not ; and he who 
writes a libel, indited by another, is guilty of making it, ſince it 
was no libel till it was reduced into writing; and it hath been adjudg- 
ed, that the ſending of a letter full of provoking language, without 


publiſhing it, is puniſhable as in the caſe of a libel, 


OFFENDERS of this kind are liable to an action upon the Caſe, at 
the ſuit of the party aggrieved, for damage; and likewiſe to an indict- 
ment at the ſuit of the king; and may be condemned to pay ſuch 
fine, and to ſuffer ſuch corporal re as to the court in theit 


diſcretion ſhall ſeem proper, according to the heinouſneſs of the crime, 
and circumſtances of the offender e. 


By our praQtice, ſuch proſecution may be before the commiſſars, 
unleſs the libel is of ſuch nature as to merit corporal puniſhment, to 
which they are not competent: Thus, it may be intended againſt a 
magiſtrate, where it is not only a breach of the peace, but a ſcandal 
to the government, and behoved to be proſecuted before judges veſt- 
ed with a criminal juriſdiction; and I ſhould think, even in the caſe 
of an action at the fir of a private perſon, the writing, promoting and 
diſperſing defamatory libels or pamphlets, tho” the matters of fact 
charged were true, ought not to excuſe the party, except in the above 


caſe of verbal injuries, where the perſon is convicted of the guilt. 


Ex rox TON, in the law of England, is © the unlawful taking, by 
ea magiſtrate, judge, or other public officer, money, or other valuable 
« things from any perſon, by colour of their office, that is not due, or 
e more than is due.” To take by Virtue of one's office, implies the 
act to be Lawful ; but the taking, by Colour of his office, imports an 
Ill action; this is incurred, by taking for expedition, but to take cuſ- 


tomary fees is not unlawful : a promiſe to pay money to one for doing 
what he is bound to do without fee or reward is void“. 


Tuts offence is puniſhable, at common law, by fine and impriſon- 
ment *, and arbitrarily by our law ; and as, in England, the party 
may inſiſt in a ron action on the Caſe for reſtitution and damages, 
ſo he may inſiſt in a civil action with us; but we take it in a larger 
ſenſe, vig. for all Impreſſion made by thoſe in power, or others, to 


extort from a perſon his juſt right, and according to the degrees of 
guilt the offender is puniſhable. 


UNLAWFUL force, by the law of England as well as of Scotland, 
is ſuſtained to void a deed thereby obtained. There muſt be ſome un- 
lawful impriſonment ; or beating, or threatning of life or members, or 
of impriſonment, uſed to the end of obtaining the deed, and there- 
upon the deed muſt be made ; but the threatning to take away one's 


goods, 


— 
puniſhable as 
a libel ; what 
if it contain 
obſcene ri- 
baldry, &c. 
46. One writ- 
ing a libel, 
indited by 
another, li- 
able as the 
author. 


47. One li- 
able to an ac- 
tion of da- 
mages to the 
a - 

lt, and 
to be indited 
at the ſuit of 
the king fora 
libel. 


48. Extorti- 
on, under- 
ſtood of a 
judge, or 0- 
ther officer 
of the law, 
his taking 
money or o- 
ther valuable 
things, by co- 
lour of his 
office, 


49. The of- 
fender, in ex- 
tortion, liable 
in reſtitution 
and damages 
to the Ys 
and _ 
able other- 
wiſe, 


50. Unlawful 
force voids 
the deed 
thereby ob- 
tained : what 
kind of force 
or threats ne- 
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ceſſary in or- 
der to that 
eſfect. 


$1. A credi- 
tor may take 
ſatisfaction of 
his debtor 
impriſoned 
by order of 
law, 


52. Deceit 
and cozenage 
| agony by 
e and im- 
iſonment; 
t a lie 
without da- 
mage to the 
party, not 
actionable, 


53+ Deceit 


likewiſe ſub- 


jects the of- 
fender to the 
party's da- 
mages ; it is 
either judici - 
al, as in a 
counſellor, 
or attorney; 
or extrajudi- 
cial, in any 
common bu- 


ſineſs. 


54. The caſe 
of one ſelling 
bad wares, af- 
firming them 
to be good, 


55. Fraudu- 
lent convey- 
ances by one, 
to avoid his 
debts, void, 


and the pur · 
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goods, or to burn his hoe, will not make the deed granted upon 


that occaſion to be by Dureſs, which is the term uſed by their law- 


iers, but we uſe the word (Extortion). 


A DEED is made by Dureſs of impriſonment, where one is wrong- 
fully impriſoned, or detained, till he ſeals it in favour of the perſon 
who arreſts him: but where one is lawfully impriſoned, and for his 
delivery ſeals a bond to a friend who interpoſes, he ought cheerfully 
to pay it, and be grateful for the good office; nor will this action take 
place where one is committed to priſon at the ſuit of another, and 
willingly ſeals a bond to a ſtranger, when in priſon ; and if one is un- 
der juſt fear of being impriſoned, beaten, &c. and ſeals a bond to 
him that menaces him, it is Dureſs per minas; and where one is ei- 
ther actually impriſoned or beaten, &c. or menaced, he may plead 
Dureſs, and avoid the action upon the deed ſo obtained : a fon ſhall 
avoid the deed granted to prevent the impriſonment of his father, or 


a husband on account of the impriſonment of his wife *. 


Ir a man be impriſoned by order of law, the plaintiff may take 
feoffment of him, or a bond for his ſatisfaction, and for the deliver- 
ance of the defendant, ſince Juris executio non habet injuriam*, The 
hw of Scotland perfectly agrees with theſe principles. 


Dgcx1T or Cozenage is an offence at common law, and imports 
« all practices of defrauding another contrary to common honeſty.” A 
mere lie, without damage to him to whom it is made, is not puniſh- 
able: the puniſhment at common law of fraud or cheating, is fine 
and impriſonment, and pillory, where the crime deſerves it. TI he kinds 
of frauds and deceits are infinite, and many of theſe in tradeſmen are 
puniſhable by ſtatutes in England * We have few ſtatutory puniſh- 
ments in relation to frauds in common negotiations, but they are pu- 
niſhable arbitrarily at common law with us, according to the degree 
of the offences. | 


Bur there is likewiſe a Civil action upon the Caſe, by the law of 
England, for deceit of one to another to his damage, in favour of 
the party leſed, to recover his damages: Deceit, in this caſe, is either 
— or Extrajudicial; the firſt happens about law ſuits, where 
omething is either not done, or done amiſs by the fraud or groſs ne- 
gligence of thoſe who are employed therein: thus, a counſellor and 
attorney are liable that betray one's cauſe. Extrajudicial, is when 
one cheats another in common intercourſe of buſineſs, or dealings be- 


Coke x. 
inſt, 162. 
253. 2, inſt, 
482. 


b Bac. new 


abr. (dureſs) 
156, 


© Finch. 188. 
2. Roll. abr. 
78. 


twixt man and man, as by playing with falſe dice, or ſelling by falſe 


weights, &c. to one's hurt and damage. 


OxE iffirming, at ſelling his wares, that they are good, or that 
the horſe he ſells is found, if he does not warrant them to be fo, al- 
tho' it was falſe, is liable to no action . 


As our law provides divers remedies _ the fraud of bankrupts 
in prejudice of their creditors, or purchaſers from them, fo the law of 
England is not deficient in that reſpect; for, by ſtatute , © all fraudu- 
« lent conveyances of lands, tenements, hereditaments, goods and 
© chattels, 


42. Cro. 4. 


13 Eliz. 
6. 8. 


; * 27Eliz.C.4+ 


b Bac, new 
abr. (bills of 
ſale) 322. 
- © Bac, new 
abr, (fraud) 
605. 


* Ibid, 


Vin. (fraud) 
P. 5 24. 


and upon 
lands, provided that conveyances made hon 
valuable conſideration, ſhall be good, notwithſtanding the act.“ 
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-« chattels, to avoid the debt or duty of another, are declared utterly cow 


« yoid, as againſt the party, his heirs, executors or adminiſtrators, whoſe 


debt or duty is ſo endeavoured to be avoided ; and the party to ſuch 


* fraudulent conveyance, being privy thereto, ſhall forfeit one year's 
© value of the land, and the whole value of the goods, provided that the 
e a& ſhall not extend to grants made bona fide, and upon good conſide- 


« ration, to perſons not privy to ſuch colluſion, or having no notice or 
«* knowledge thereof. 


AND as the above ſtatute is in favour of creditors, ſo, by another 
act : for the ſecurity of purchaſers of lands, tis declared, „ that every 
e conveyance, intereſt or incumbrance of, in, or out of lands, made 
« to defraud any purchaſer, 2 good conſideration, ſhall be utterly 
« void, as againſt ſuch purchaſer, and all claiming under him, &c. All 
e the parties or privies, who ſhall juſtify the ſame to be made axe” pre 

conſideration, ſhall forteit l rent of the 


upon good and 


Tux firſt act does not extend to purchaſers from a bankrupt, who 


6. Fraudy- 
t convey- 

ances, to en- 
ſnare pur- 
chaſers, like - 
wiſe prohi- 
bited and gu- 
niſhable. 


ſells his lands, with intent to avoid payment of his debts, if the 


purchaſer was not privy to ſuch intent, 


In the conſtruction of theſe ſtatutes, it is held, that the parties 


continuing in L after ſuch * N is an undoubted badge 
of its being fraudulent; becauſe L ion is the proper indicium of 


property, and therefore ſuch deed is not conſidered as made bona fi- 


de; and a general conveyance of all one's goods, without exception, 
is deemed fraudulent: as alſo, if there are unuſual clauſes in the 
deed, as that it is made Honeſtly, Fairly, and Bona fide; for ſuch an 
artful and forced dreſs and appearance gives a ſuſpicion and jealouſy 
of ſome defect, or fraud, varniſhed over with it®. It a gift be made 
to deceive one creditor, it is void as to all the creditors . 


A 600D conſideration in theſe acts, is underſtood a Valuable con- 


| ſideration, as money, marriage, Sc. though, In a larger ſenſe, na- 


tural affection is a Good conſideration, but not ſuch as is intended b 
theſe ſtatutes * ; an action of the Caſe upon theſe acts lies for voiding 
ſuch fraudulent deeds ; in the fame manner as with us actions proceed 
upon the ſtatutes, 2 in that behalf, for reducing ſuch deeds. 
Theſe acts may anſwer the ſame ends with our ſtatutes 1621 and 
1696, for preventing and reſtraining the fraudulent deeds of bank- 
rupts, in prejudice of creditors or purchaſers. 


A FRAUDULENT execution is ſet aſide by the law of England, 


as well as ours ; thus, one had judgment againſt his debtor, tor a juſt 


debt, and took out a fieri facias, and got the ſheriff to ſeize the 
goods, but would not let him procced farther, and fo the goods 


remained {till in the debtor's houſe ; another creditor, for a juſt debt, 


may, by execution, ſeize the goods, and carry them off; for the 
former execution was fraudulent *. 


K K k k 


IN 


87. The par- 
ties continu- 
ing in poſſeſ- 
ſion after the 
conveyance 
a badge of . 


ſumed frau- 
dulent, as 
likewiſe a 
deed contain 
ing a ſpeci- 
ous recital. 


58. A good 


conſideration 


in theſe ſta- 
Y tutes againſt 


fraud, under- 
{tood of a va- 
luable conſi- 
deration; but 
otherwiſe,na- 
tural affection 
a good con- 
ſideration. 


59. A frau- 
dulent execu- 
tion void; as 
in a fieri fa- 
cias, toleave 
the goods in 
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60. In ſome 


caſes, a frau- 


dulent right 
may become 


Ei 


chaſer not 


— 


61. Treſpaſl- 
es upon 17 
roperty o 
3 

ables raiſe 
an action 
uponthe caſe, 


or of treſpaſs night- time, or in any other unlawful manner; for he is thereby liable 


vi et armis. 


62. How far 
beaſts belong- 
ing to the 
lough may 
be diltrained. 


63. A diſtreſs 


unlawfully 
taken ma 

be 1 
by the own- 
er, but not 
after the 
beaſts are im- 
pounded, 


if authority 
is given by 
law, orby the 
owner, to one 


—_ 
lands ; what 
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Ix like manner a fraudulent right may become good and avall- 
able to a lawful purchaſer of the ſame at ſecond hand, on account 
of the fraud of the original granter of ſuch ſimulate right; for ex- 
ample, one makes an abſolute conveyance by the face of the deed, 
but of the ſame date the grantee executes a defeaſance, on payment 
of a certain ſmall ſum; and afterwards, on his marriage, ſettles the 
land as an abſolute eſtate to his wife and children, there being proof, 
that the original granter made the conveyance, to enable the grantee 
to get a fortune 2 that was not the wife he married) it was 
decreed by the court of Chancery, that the granter was barred from 


challenging the ſettlement *. 


TRESPASSES againſt the property of a man may concern either 
his moveables or lands: as to moveables, a civil ation upon the 
Caſe, or of treſpaſs vi & armis, may be ſued againſt one, who, * 
pretence of right, intermeddles with another's goods wrongfully ; 
as if the leſſor diſtrain for rent before it becomes due, or does it in the 


to reſtitution and damages, both by our law, and that of England; 
but otherwiſe it is a good plea for the defendant, that the goods 
were lawfully diſtrained, or, as we call it, lawfully poinded *. 


Our law agrees likewiſe with the ancient law of England, in 
this, that beaſts of the plough, or belonging to husbandry, could 
not /awfully be diſtrained, if there were other beaſts or goods that 
might be Jitrained ©. the ſheriff, in execution for debt, was enjoin- 
ed to deliver to the creditor all the goods and chattels of the debtor, 
except ſuch as belonged to the plough ; Vicecomes liberet creditori (ſays 
the old pig. omnia catalla debitoris, exceptis bobus et afris caruce*; 
the caſe was the ſame by the common law *. 


AGAIN, if one reſcues his goods that are /awfully diſtrained, he 
is obliged to reſtore them, with coſts and damages; but if a diſtreſs is 
taken without cauſe, or otherwiſe unlawfully, the owner may make 
Reſcues, unleſs the goods are impounded; tor then the owner cannot 
break the pound, and take them away, tho' the diſtreſs was unwar- 
rantably taken ; but in the way he may reſcue them : if the cattel, 
lawfully diſtrained, go into the owner's houſe as they are driving to 
the pound, and the owner do not deliver them upon demand, it is a 
Reſcues in law i. Our law proceeds by the ſame rules, but diſtreſs or 

inding, with us, muſt be upon letters or writs in the king's name, 
and the goods, after they are appriſed by ſworn appriſers upon the 
ground where they are found, and at the mercat-croſs of the next 
town, are delivered by the meſſenger to the creditor; and landlords 


mult have their baillie's decree to diſtrain for the rent, but may, by their 


own authority, ſtop another from poinding the goods for debt, till they 
are ſatisfied of their year's rent, for which they have an hypothec. 


TRESPASs Es that concern one's lands are committed, by cutting 
trees, breaking his incloſures, ſpoiling his graſs, &c. with Pretence of 


title, or without ſuch Pretence ; but upon this head it is to be oblery- 


ed, that, when authority is given by law to one to enter another 
man's ground, and he abuſes it, he ſhall be a treſpaſſer from the be- 
ginning. 


® Thid. 525. 


e Bac, new 
abr. (diſtreſs) 
107. 


f Coke vr. 
inſt, 161. 


b Coke 1. 
inſt. 47. 


© Coke 9. 
rep. 112. 
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nning, for the law will judge, from the ſubſequent act, the intent 
or which he entered: thus, the law gives authority to the lord to diſ- 
train for his rent, but, if he commit a treſpaſs upon that occaſion, the 
law will judge that he entered for that purpoſe; but, where ſuch au- 
thority is given by the owner himſelf, and the party abuſes it, he ſhall 
be puniſhed for the abuſe, but ſhall not be deemed a treſpaſſer from 
the beginning *. | 


WHEN the beaſts of a ſtranger commit a treſpaſs upon one's lands, 
by feeding upon or treading his corns or graſs, hay are {aid to be Da- 
mage Feafant, i. e. doing damage, in the law of England, (we com- 
monly call it found in the ſkaith) the owner of the ground may diſ- 
train and impound them, by night or by day, for ſuch treſpaſs: he muſt 
put them in a lawful pound, within three miles, in the — county, 
which pound is either Overt or open, vig. a ou made for the 
fame purpoſe; or it is a pound Covert or cloſe, as to impound the 
cattle in one's ſtable : in the firſt caſe the owner of the cattle muſt 
ſuſtain them, becauſe he may do it without treſpaſs to any other, for 
which reaſon it is called open, and he runs the risk if they are ſtolen; 
but in the other, the cattle muſt be ſuſtained by the diſtrainer, and he 
ſhall have no ſatisfaction for the ſame, and they are at his peril *: if 
the beaſts damage feaſant are gone, before they can be ſeized, the own- 
er of the ground may have an action of treſpaſs for the damage. 


Tux ſame is the procedure in ſuch caſe with us; but, by ſtatute, 
the poſſeſſor of the ground may detain the cattle, till the fine of 
halls merk for each be paid, as well as ſatisfaction made for the da- 
mage l. 


By the law of England, if a man has a dog that kills ſheep, of 
which he was ignorant, he ſhall not be puniſhed for ſuch killing of 
another's ſheep ; but if he knew that his dog was accuſtomed to kill 
ſheep, or had notice of it, and notwithſtanding keeps him ſtill, he is 
chargeable for all the damage he does thereafter, whether by killing 
ſheep, or biting horſes, &c. becauſe, after notice of the firſt miſchief, 
he ought to have deſtroyed him; or if one has an unruly horſe, and 
opens the ſtable whereby he gets out, and does miſchief, an action up- 
on the Caſe lies for damages, it the owner had notice of the quali- 
ty of the horſe; but in the caſe of lions, tygers or bears, which a man 
hath in poſſeſſion, he muſt always keep them up, at his peril *. 


A VERY conſiderable damage to one's property is by a Forcible En- 
try into his houſe or land, and thereby taking the poſſeſſion, or, upon 
a peaccable entry, detaining the poſſeſſion with force*: the firlt is 
called in our law Ejection, and the other Intruſion. 


abr. (forcible . 


A FORCIBLE entry may be underſtood ſuch, in reſpe& of the 
weapons which the offender uſes upon the occaſion, or even upon 
account of threats with weapons, to the terror of the + orga and 
if three or more go to make a forcible entry, tho only one of them 
uſe violence, all are guilty of force. 
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THERE is a Force implied in law: thus, every Treſpaſs, Reſcues, and 


Diſſeiſin imports a force in law, and is underſtood vi ef armis; and there 


is an Actual force, as with weapons, numbers of perſons, &c. which 
laſt is the force here und 


WHEN actual force is committed, either in the entry to another's 
poſſeſſion, or in the detention of it, then it is a Forcible Entry; and 
the plaintiff ſhall recover treble damages, as well for the mean occu- 
pation, or whole years of his poſſeſſion, as for the firſt entry; and 


ſhall likewiſe have treble colts, by an action grounded upon the ſta- 
tute*, | 


AND further, in force of this ſtatute, upon complaint of any ſuch 
forcible entry or detainer, any juſtice of peace ſhall, by precept, com- 
mand the ſheriff to ſummon a jury to inquire of the force committed; 
and, upon Force found, the juſtices ſhall cauſe the lands to be reſeized, 
and put the party diſſeized in poſſeſſion, in the abſence, as well as pre- 
{ence of the offender ; the juſtices are to reſtore the poſſeſſion, but not 
to inquire into the title of either of the parties d. 


Bur there is an expreſs proviſo in the ſtatute, that it ſhall not en- 
damage any perſon who, or their anceſtors, have continued their poſ- 
ſeſſion for three years; but, if the diſſeiſee makes lawful claim within 
the three years, it will be an interruption of the poſleſſion. 


Tux above ſtatute concerns only thoſe that claim frechold or in- 
heritance ; but it is extended, bya ſubſequent act, to Tenants for years, 


by Elegit, Statute merchant or Staple, and Tenants by copy of court 
roll“. 


In actions of ejection and intruſion, with us, the defender is only 
ſubjected to the violent profits, viz. ſuch as the poſſeſſor could have 
made of the lands by his utmoſt induſtry, and full coſts of ſuit, and 
the action for theſe violent profits is limited to three years. 


THz moſt important damage to one's property is the burning of 
his houſe, The law in England was formerly the ſame as cv" ug 
in reſpe& to damage happening by fire ; for thereby, if the inhabi- 


tant's ſervant or guelt, or any perſon that entered his houſe with his 
conſent, burned it, and likewiſe by the violence of the flames the 


neighbouring houſe was ſet on fire, action upon the Caſe lay againſt 


6 Hen. VI. 
c. 9. Coke 1, 
inſt. 257. 


d Dalt. c. 
130. 


©21 Ja. I. 
c. 15. 


the maſter, at the ſuit of the owner, for damages; but it was other- 


wiſe, if a ſtranger, againſt the occupier's will, put fire to his houſe, 
by which it and the neighbour's houſe were burned : it lay alſo to the 
proprietor of the houſe, againſt the maſter of it, for negligent keep- 
ing of the fire in-the houſe or in the fields, by which it was burned 9. 


Bo r, by the late Britiſh ſtatute, if any ſervant, through negligence 
or careleſsneſs, fire, or cauſe to be fired, any dwelling houſe, or out- 
houſe, and being thereof convicted, by the oath of one or more wit- 

neſſes, made before two or more juſtices of peace, he ſhall for- 
feit and pay the ſum of one hundred pounds to the church wardens 
of the pariſh where ſuch fire happens, to be diſtributed among the 


* ſufferers 


4 Vin. tit. 
(action upon 
the caſe) p. 
216. 


26 Ann. c. 31. 


made perpet. 
10 Ann. c. 18. 


b Fitz, nat. 
brev.fol. 128. 
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ſufferers thereby, in ſuch proportions as to them ſeem juſt; and, in 
default oſ payment on demand, he ſhall, by warrant of the ſaid juſ- 
tices, be committed to ſome work-houſe, or houſe of correction, for 
the ſpace of 18 months, there to be kept to hard labour. 


Ir is further ordained by this ſtatute, 'That no action ſhall be pro- 


ſecuted againſt any perſon, in whoſe houſe or chamber a fire ſhall ac- ft 


cidentally begin, or any recompence be made by ſuch perſon, for any 
damage ſuffered or occaſioned thereby; and that, if any ſuch action 


ſhall be brought, and the plaintiff is over-ruled, the defendant ſhall 
recover treble coſts . | | 


Tux common law of * ·˙˖ and likewiſe our law, is, no doubt, 
altered by the forementioned clauſe in the ſtatute, touching fire oc- 
caſioned by a ſervant: and it would further ſeem, that, by the laſt 
recited clauſe, the landlord or owner of the houſe cannot recover da- 
mages againſt the maſter or p—_ of the houſe, unleſs he prove, 


that the fire, whereby it was burned, happened by the maſter's own 
fault or negligence. 


THE writ de rationabilibut diviſis, in the Engliſh law eb, anſwers to 
our action of moleſtation, which takes place, where there is a con- 
troverſy about marches betwixt neighbouring heritors; and, if one 
digs in another's ground, or builds upon it, without licence from the 


owner or poſſeſſor, an action lyes for recovering damages againſt the 
offender. 


CAUT10N, purſuant to letters of lawborows, is a good ſecurity, 
in our law, to one's perſon, againſt thoſe from whom he is afraid of 
bodily harm ; for, if the party complained of commits any violence 
upon him, his wife, children or ſervants, in breach of the ſame, he 
has an action of contravention, with concourſe of the crown, for the 
one half of the penalties for which caution is found, (the other be- 
longing to the king, on account of breach of the peace) both againſt 
the offender and his cautioner, and that beſides damages. Surety for 
the peace, or good behaviour, is not ſo good ſecurity to the private 


party ; for the whole penalty contained in the recognizance or bond, 
when forfeited, goes to the king. 


Nox do] find any thing in the law of . that reſembles the 
remedy in our law, for ſecuring a party in a law-ſuit, againſt the dan- 
ger of being invaded by the other on that occaſion. With us the in- 
vader, unleſs upon juſt provocation, loſes the cauſe, whether purſuer 
or defender, even tho” the juſtice of it were ever ſo evident on his 
ſide. This plea of battery, pendente lite, is ſummarily received by 
the judge, before whom the ſuit depends, for procuring decree in fa- 


vour of the party invaded, Abſolvitor or Condemnator (as the caſe is) 
againſt the invader. 


By the law of England, divers remedies are introduced to prevent 
oppreſſion by malicious law-ſuits. A common barretor, or one who 
brings groundleſs and vexatious actions to oppreſs people, or ſtirs u 
others to it, may be indicted, _ 15 impriſoned, and bound 5 

| 11 ls 
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of his lands for life, and ſuffer perpetual impriſonment, 
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his good behaviour : and one who upholds the plaintiff or defendant, 


in a cauſe depending in court, in which he has no concern, is liable 


to an action of Maintenance, at the ſuit of the party aggrieved “. 


DEFoRCEMENT of a meſſenger in executing a caption againſt a 
party, or poinding his goods, or of any officer in ſerving an execu- 
tion, ſubjects the offender to the debt for which the execution was 
proceeding, and to eſcheat of his moveables, by our law; and a Reſ- 
cues either of a debtor taken upon execution, or of his goods diſ- 
trained, will ſubje& the offender to the damages of the party aggricy- 
ed in an action of treſpaſs, vi et armis, by the law in England b. 


Ix like manner, as the voluntary or negligent ſuffering the eſcape 
of a perſon under arreſt for civil debt, will ſubject the meſſenger, 
and it he is actually impriſoned, the goaler and magiſtrates to the cre- 
ditor's debt; ſo, by the law of England, ſuch eſcape of the party, 
when he is taken upon execution, or priſoner in the goal, and is re- 
ſcued, will ſubject the ſheriff ; but if the goaler or officer, on freſh 
ſuit, in the call of a negligent eſcape, retake the priſoner, he and 
the ſheriff ſhall be excuſed :. The ſheriff with us is not liable for an 
Eſcape or Reſcues, except where he is duly charged + letters of 
horning, or writ in the king's name, to aſſiſt the meſſenger to take 
the party, and refuſes; for he has not the charge of the priſon, or 


*232H.VIT. 
c. 9. Coke 2, 
. 


b Coke 3. 


rep. 4. 
1 Roll. abr. 
807. 


© Coke 3. 
rep. 52. 2. 
319. 


appointment of the goaler, and ſo is not liable for his faults, nor 


for the eſcape of priſoners incarcerated. 


THERE is generally no arreſtment or attachment of the goods of 
the debtor in a third party's hands, in England, as there is with us, 
and ſo there can be no queſtions about breach of ſuch arreſtments, 
which, by our law, ſubjects the poſſeſſor, who voluntarily gives them 
up to the debtor, after they are attached for the creditor's debt, to 
the extent of the goods arreſted, and eſcheat of his moveables to the 
king, affected always with the debt, which muſt be paid out of the firſt 
and readieſt. I ſhall take notice in another place *of foreign attach - 
ments, accuſtomed in London and other trading cities, but whereof 
the breach hath not the above conſequences. 


FoRGERY of writings is an offence at common law, and may be 
proſecuted accordingly, but for moſt part indictments are brought 
upon the ſtatute ©; by it, © If any perſon falſely forge any writing 
e ſealed, court-roll, or will in writing, to the intent that the free- 
hold of lands, or copy-hold, or any perſon's right thereto may be 
* moleſted, recovered or charged, he ſhall pay to the party aggrieved 
* double coſts and damages, and be ſet on the pillory, and have both 
« his ears cut off, his noſtrils ſlit, and forfeit to the king the profits 

4 there- 
of lawfully convicted in an action founded on the ſtatute:” and tis 
provided by the ſame ſtatute, That any perſon who ſhall forge a 
« leaſe for years, or any obligation, or bill obligatory, acquittance, 
« releaſe, or other diſcharge of any debt, or perſonal demand, or pub- 
« liſh, or give in evidence the fame, and ſhall be convicted thereof, 
eas above, he ſhall pay to the party aggrieved his double coſts and 
damages, and be ſet on the pillory, and loſe one of his ears, and 


« {after 


IJ V0 


e 5 Eliz. c. 14. 


c Vin. ibid, 
p. 465. | 


Coke 3. 
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« ſuffer a year's impriſonment ;” and the ſecond offence is felony 
without clergy : the double is of the penal ſum in the bond, and not 


of the debt appearing only in the condition ; and, by a late ſtatute, 
forgery is made capital in moſt inſtances *, 


ONE may ſign, ſeal, and deliver a deed, and yet, in the judgment 
of law, it ſhall be deemed a forgery. Thus, if one makes a feoff- 
ment to a lawful purchaſer, and thereafter makes a deed of the ſame 
lands to another, . of a date prior to that of the firſt feoffment, he is 
faid to be guilty of Forgery, by fraudulently falſifying the date, in 
order to defeat the firſt teoffee®* ; and, in many other caſes, a writing 
may be ſaid to be forged, where neither the hand nor ſeal of any one 
is forged: as, where a man having a letter from another, with the Sub- 
ſcription at a good diſtance from the body of it, fills up a bill above 


the ſubſcription, as accepted by the party, or otherwiſe makes any 
fraudulent alteration of a true deed. 


Tux forging of a falſe deed or teſtament ſubjects the offender to 
the puniſhment of forgery, and in treble coſts and damages to the 


party injured, in caſe E put the ſame in ſuit, and pleads thereon “. 
And, by a late ſtatute, theſe offences are made pin! e | 


ONE cut off a dead man's hand, mn a pen and ſeal in it, and fo 
ſealed, ſigned and delivered the deed with the dead hand, it was ad- 


judged forgery in the offender *; and there could be no doubt in the 
calc. 


Ir an innocent man receives money on a forged deed, not know- 
ing any thing of the forgery, it can be no crime, but he ſhall anſwer 
for the money to the true owner; and if he knows of the forgery 
when he receives the money, it is a publication of the forgery, and 
will ſubje&t him . One ſued on a falſe bond may plead Non eft fac- 
tum, and if it is found ſo by the jury, he muſt no doubt be abſolved 
from the action; but the writing cannot be cancelled, for the judg- 


ment may be reverſed upon error, and therefore the bond muſt be 
kept in court. | 


By our law, the forging of writings, or uſing falſe deeds, eſpeci- 
ally if the party ſigns an Abiding by ſuch, when they are judicially 
challenged, ſubjects him either to a capital or arbitrary puniſhment, 
as the judges, before whom the caule is tried, ſhall find the offen- 
der's caſe to merit, according to the degree of his guilt; and he is 


likewiſe ſubjected to the damage of the party aggrieved, and full ex- 
pences. 


PERJuRyY is puniſhable, at the common law of England, arbitra- 
rily, by fine, impriſonment, pillory, &c. and incapacity to bear te- 
ſtimony thereafter. It is committed by one's wilful and falſe ſwearing, 
in any judicial proceeding, in a thing material to the point in iſſue, 
when a lawful oath is 2Jrainiſtred to him by one that has authority 
to do it. This may be either by ſubornation of others, or by his 
own act: it is called a Corporal oath, becauſe the party, in giving it, 
touches the ſcriptures with his hand h; as was the cuſtom of the Ro. 
mans, Tactis ſacroſanctis evangeliis. 
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as a forger, 

by makin 

uſe of a dead 
man's hand. 


86. An inno- 
cent perſon, 
receiving 
money upon 
a forged 
deed, liable 
only to re- 
ſtore what he 
ſo receives; 
one may 
plead „ 
a forg 

deed, non eſt 
factum. 


87. Perjury 
indictable 
and puniſh- 
able at the 
common law; 
what perjury 
is ſo puniſh- 
able. 
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88. it is com- 
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89. One can- 
not be charg- 
ed upon the 
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perjury in his 
own cauſe, 
as in a wager 
of law, but 
indictable at 
common law. 
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tor. 


320 An Inſtitute of the Laws of SCOTLAND. Book l. 


OxE's foreſwearing extrajudicially, as in traffick, &c. is not pu- 
niſhable, as guilty of perjury, either by the-common or ſtatute law. 
Perjury is underſtood of Aſſertory oaths, and not of Promiſſory oaths, 
in relation to the faithful adminiſtration of one's office, &c. a breach 
of theſe, tho' not puniſhable as perjury, yet ſuch offence ought to be 
ſeverely puniſhed by a high fine *. 


WHEREFORE perjury, in the ſenſe of the common law, is com- 
mitted by a defendant, in his anſwer in a court of equity, or ſpiri- 
tual court, or in making affidavit, or by one's taking a falſe oath, as 
a witneſs, in anſwer to queſtions put in courts of law or equity, It 
muſt be a falſe oath taken before one that hath lawful authority; for 
oaths taken before a private perſon, or a judge afting beyond his au- 
thority, does not amount to Perjury in law; the oath is not only co- 
ram non judice, but likewiſe it is a high offence to adminiſter an oath 
without a lawful warrant *: the oath muſt be taken abſolutely and 
directly; and therefore, if a man only ſwears as be thinks, remembers, 
or believes, he cannot be guilty of perjury®. | 


ONE cannot be puniſhed, by the ſtatute i, for perjury in his own 
cauſe, as in waging his law, but he may be indifted at common law 
for the ſame :. A juror, who gives his verdi& contrary to manifeſt 
evidence, is not guilty of perjury, fo as to bring him within the ſta- 
tute, or to ſubject him to the pains of it at common law; becauſe he is 
not ſworn to tell the truth, but only to give a true judgment upon the 
depoſitions of others ; and, in many caſes, is not puniſhable at all 
betore human tribunals. 


PeRJuRY before the Conqueſt was puniſhed ſometimes by death, 
baniſhment, or corporal puniſhment, and, in witneſſes, by cutting 
out the tongue; but afterwards it came to be fine and ranſom, and ne- 
ver to bear teſtimony thereafter ; tho”, by the above quoted ſtatute, the 
procuring a witneſs to bear falſe teſtimony, (which is called Suborna- 
tion of Perjury) is ſubject to double the penalty that the witneſs who 
is guilty of wiltul perjury is liable to; yet in no propriety can it be 
3 Subornation of perjury, unleſs the witneſs take the falſe oath; 
but the offender is ſeverely puniſhable by fine, or infamous corporal 
puniſhment .. | 


PERJURY in witneſſes, or ſubornation of perjury, in reference to 


falſe witneſſes in judicial proceedings, is ſeverely puniſhable by ſta- 
tute t, which ſubjects the procurers of any witneſs to commit wilful 
and corrupt perjury, in any cauſe depending, concerning any lands, 
goods, debts or damages, to a fine of 40/. If the offender has not 
effects to ſatisfy the fine, he ſhall ſuffer the pillory, and impriſon- 
ment for half a year; and he likewiſe incurs diſability of bearing 
witneſs in any court of record. The perſon who by ſubornation, 
and his own act, wilfully or corruptly commits ſuch perjury, ſhall 
incur a fine of 20 J. and the other puniſhment aforeſaid. The one 
half of theſe forfeitures goes to the king, and the other to the-party 
aggrieved b. h | 


A GREATER 


K vin. (per- 
Jury) p. 30g. 


f Hawk. P. 
C. p. 177. 


* 5 Eliz. c. 9. 


h 5 Rep. 99. 
5 Rep. 99 
3. inſt, 107. 


d Bac. new 
abr. (per- 
jury) 815. 


* Bac. ibid. 
315. 


* 2 Geo. II. 
. 25+ 


ep. 1551. 


inſt. 5 6. 
1 Roll. abr. 


perjury than 


Tir. X. Obſervations on the Law of England, &c. 321 


, A GREATER penalty ought to be inflicted upon Subornation of 


upon perjury itſelf, for the author offends more than 
the actor * 13 


In the caſe of perjury by witneſſes, it does not ſeem material whe- 
ther they were credited or not, or whether the party, in whoſe pre- 


23 7 the falſe oath was taken, were in the event any way damnified 


y it ; for the proſecution is not grounded on the damage to the par- 
ty, but on the violation of public juſtice *. 


IT hath been adjudged, that a man cannot be guilty of perjury 
within the ſtatute of 5 Eliz. in any caſe, wherein he may not poſſi- 
bly be guilty of ſubornation of perjury within that ſtatute, for it is 
reaſonable to give the whole ſtatute the ſame conſtruction . Beſides 
the pains enacted by the foreſaid ſtatute, the court, by a ſubſequent 
at *, may order the offender, convicted of wilful and corrupt per- 
jury, or ſubornation of perjury, to be ſent to a houſe of correction, 
or to be tranſported to ſome of the plantations, beyond the ſeas, for 
ſeven years; and if the perſon, ſo committed or tranſported, eſcape, 
break 4 or return before expiration of the term, and be thereof 


lawtully convicted, he ſhall ſuffer death without benefit of clergy. 


PRI VRN, and Subornation of perjury, by our law, is puniſhable 
either in a party or witneſs in judicial matters only ; and tho' the pu- 
niſhment in the ſtatute be 3 of moveables, impriſonment for 
year and day, and infamy *, yet it muſt be inflicted, in * caſes, 
according to the damage or miſchief occaſioned by it; for, if a wit- 
neſs ſwear falſely againſt a party under trial for his life, whereby ſuch 
proof comes out, as procures a verdict —_ the party, and the ſen- 
tence of death is pronounced accordingly, and the innocent perſon is 
executed, the witnels is guilty of murther. However, in civil actions, 
there is no doubt but an offender, in every caſe of perjury whereby 
one loſes his cauſe, or is otherwiſe aggrieved, is ſubje&ed to the par- 
ty's damages and expences, and, as infamous, will be declared in- 
capable to bear witneſs in any cauſe thereafter. 


THrzRE is, by the law of England, an action of the Caſe allowed 
to a Jouve party for nuſances committed to the prejudice of his 
houſe or lands f. A common nuſance, as an a es. on the 
high- ways, ſtreets or rivers, &c. is only indictable at the king's in- 


ſtance; for, if any private perſon could have an action, all men might 
have the like s. 


BAwWPDIE houſes, and common gaming houſes, are common nu- 
ſances, as likewiſe are common ſtages for 1 and a Feme 
covert may be indicted for keeping theſe b. Play houſes are not com- 


mon nuſances i; but, by the ſtatute *, the actors of plays without li- 


cence, having no legal ſettlement in the place, are to be deemed in- 
corrigible rogues, as by the 12th Anne; and, whether they have or 
not, they forfeit 50 J. nor can any plays be acted for hire, but in the 
city of Weſtminſter. But the players find devices to elude the ſtatute; 
thus, they pretend to take hire for the muſic, which is preliminary to 
the play, and accordingly make an advertiſement, that there is to be 


M m m m a Concert 


* perjury 
y witneſſes, 
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whether 
— 
ed, or did pre- 
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94. An action 
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lowed to pri- 
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to their pre- 
judice, bot 
ublic nu- 
ances in- 
dictable. 
95. Bawdie 
houſes, and 
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not; the pu- 
niſhment of 
players act- 
ing without 
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a Concert of mufic ſuch a day, and in ſuch a place, (the common 

lay-houſe) and thereafter a p ay to be ated gratis: but the court of 
feln, upon a complaint againſt this practice in Edinburgh, did not 
regard that ſubterfuge; and therefore ſubjected the players to the pe- 
nalties in the ſtatute, which judgment being appealed againſt, no ap- 
plication was made to have the appeal diſcuſt. 


A new dove-houſe erected cannot be a common nuſance *. Both 
in public and private nuſances, one may juſtify the removing of them 
himſelf, tho' he have no warrant from a magiſtrate, if it is done 
without riot *, 


Bur otherwiſe, an action muſt be brought to get a private nuſance 
removed. Such nufance is, when any thing is unlawfully 8 
one upon his own ground to the annoyance of another in the ule 
of his houſe or lands; as by diverting or corrupting the plaintiffs wa- 
ter, or diverting the water from his mill, turning a water-courſe up- 
on his houſe or grounds, Cc. The action lies not upon account of 
hindering one's proſpect, for a proſpect is only for delight, not for 
neceſſity; but, if one builds upon a new foundation, and ſtops up 
another's lights, or hinders his neighbour to enjoy the wholeſom air, 
an action lies to get what is built removed. one makes windows 
and lights in his Fouls looking into his neighbour's lands, and im- 
provements thereon, the other may ere& any thing upon his own 
lend, and ſtop them *, 


Ovux law does not preciſely agree with the above poſitions, tho 
for moſt part it does. By ſpecial ſtatate*, dove-houſes being put un- 
der certain regulations, that none under ſo much yearly rent in lands 
adjacent ſhall be capable to have any, if any perſon not qualified 
ſhall erc& one, the juſtices of peace in the neighbourhood may, of 
their own motion, order it to be demoliſhed as a common nuſance; 


or any perſon in the neighbourhood may inſiſt to have it deſtroyed. 


AND one that is not ſubject to a ſervitude may, to anſwer his own 
conveniency, build his hook upon his own ground, fo near his neigh- 
bour's, that the lights ſhall be thereby quite ſtopt, for thereby he is 
only uſing his own property; but he cannot ſo build, as the eaſing 
drop ſhall fall upon his neighbour's houſe, or that the ſame ſhall be 
incommoded with ſmoke iHeading from his new built houſe ; for, 
in both theſe caſes, immittit in alienum, he diſturbs his neighbour in 
the uſe of his property, by a nuſance coming from his houſe, or oc- 
caſioned thereby. | 


THe laws againſt gaming are the ſame in England as with us, by 
the late Britiſh ſtatutes: but the former ſtatute in England againſt 
exceſſive and deceitful gaming, being almoſt to the ſame effect with 
that of queen Anne, therefore I ſhall take notice of ſome judgments 
given upon it, which may be of uſe in the interpretation of theſe Bri- 
tiſh ſtatutes. If one win money, and deſires the loſer to give his 
bond for the ſame to his creditor, this is a good bond, for the win- 
ner's creditor was innocent; and if the winner gets a bill or note 


tor money won at play, and aſſigns it bona fide to a ſtranger, upon 
5 good 


2 Cro. 382. 


o Finch, 189. 


Fitzh. nat. 
brev. 176. 
I Danv. 174. 


4 p. 1617. 
e. 19. 


e 16 and 17 
Ch, I. e. 7. 
(againſt gam- 
ing.) 


Vin. (gam- 
ing) p. 60. 


+ Bac, new 
abr, (gam- 
ing) 622- 


b Bac. ibid. 


© Dr. & ſtud 

dial. 2. c. 10. 
4 Bradt, lib. a. 
tract. 1. c. 3. 


L. 7. 8. ff. 
de pactis. 

o Reg. maj, 
I. 1. c. 29. 


Tir. XI. Obligations Conventional, 323 


good conſideration, he is not within the ſtatute, not being privy to 


the Tort; but an honeſt creditor *. | 


As bonds granted for money won at prohibited games by the lo- 
ſers are void; fo if the loſer and a third perſon ſhall grant ſuch bond, 
it is void as to both, with reſpe& to the winner to whom the bond is 

or any other perſon having right thereto, that is in the 
wiedge of the cauſe of the bond b. | 


By the law of England, none of theſe actions of Treſpaſs upon the 
Caſe, or of Treſpaſs vi et armis, lies againſt the heirs or executors of 
the offender ©; nor indeed, as ſome write *, can they be proſecuted 
by the heir or executors of the perſon aggrieved, ſo that they are un- 
derſtood as merely penal, and of the ſame nature as verbal injuries 
among the Romans, But, with us, theſe actions of damages, ariſin 
from delinquencies, expire indeed with the perſons who committ 
the offences, ſo far as they are penal, unleſs they were litiſconteſted 
with the deceaſed, i. e. that a ſuit was brought, and a proof undertaken 
of the fact, and warrant granted by the judge for taking it: but, as to 


upon the 
Caſe, or for 
treſpaſſes, lie 
againſt the 
heirs or exe- 
cutors of the 
offenders, 


the real damages, the action is good againſt the offender's heirs and 


executors, as againſt the repreſentatives of one that had violently enter- 
ed into another's lands for the real rent, &c. in the ſame manner as it 
lies againſt the offender himſelf, after the expiring of the three years 
from the fact committed, which is only for the true damage, or cu- 
ſtomary rent and real profits of the ſubject. N 


Tir. NJ 
Obligations Conventi onal. 


AVING diſcourſed of the natural obligations founded upon 


the will of Gop, and not on the covenant of parties, I pro- 
ceed in due courſe to Conventional Obligations, ariſing from the will 
of the parties, in matters wherein they are otherwiſe free, which hap- 
pens by compacts among them. | 


PacTiown or Compact is the agreement of one or more perſons 
« to pay or perform ſomething to another perſon, or perſons,” and is 
either Promiſe or Contract. A Promiſe is, whereby one obliges him- 
ſelf to another, without any mutual obligation or valuable conſidera- 
tion; therefore, in this ſenſe, a rm is a Gratuitous obligation. 
Promiſes are either Real, called by the civilians In rem, or Perſonal, 
In perſonam. In this laſt cafe, it extends only to the party himſelf, 
to whom it was made: in the firſt, to his heirs and aſſignies likewiſe. 
As, I Promiſe not to demand ſuch a debt, it is real, and an abſolute diſ- 
charge; but, if the terms of it are, That I ſhall not demand the debt 
from Titius himſelf, it is perſonal, and I may inſiſt againſt his cau- 
tioners or repreſentatives: but the preſumptionis, that an obligation or 
promiſe is real, and not perſonal; becauſe frequently mention is made 
of the perſon in the obligation, to demonſtrate the party, and not to 
render it merely perſonal. For, as the Roman lawier obſerves, Ple- 
rumque perſona patio inſeritur, non ut perſonale pactum fiat, ſed ut 
demonſtretur perſona ejus cum quo pattum factum fit *: and this diſtinc- 
tion is obſerved in our old law book“. | ; 
N 


1. Paction, ei- 
ther promiſe 
or contract. 
Promiſes may 


be either gra- 


tuitous, or for 
an onerous 
cauſe per- 
formed, or to 
be perform- 
ed; when 
onerous, it is 
properly a 
contract, 
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In a general acceptation, Promiſe may be applied to all contracts 
that are binding upon the part of one of the contraRters only, which 
is called by the Greeks Moyor?vpog, i. e. unilateral, or binding upon 

one fide only. Thus, one may promiſe to pay a ſum of borrowed 
money, or to perform ſomething to another, whether gratuitouſly, 


or for an onerous cauſe, paſt or future; but where a promiſe is One- 


rous, it reſolves into a contract, whereof the creditor has performed 


2. Gratuitous 
romiſes 
* but 

can only be 

proved * 

writing or 

oath of party. 


3.Legacies to 
the extent of 
1001. and 
bargains a- 
bout move- 
ables, to the 
greateſt ex- 
tent, may be 
proved by 
witneſſes. 


4. Gratuitous 
rights are ef- 
fequal, even 
before accep- 
tance; but, 
if one onl 
declares his 
Intention or 
reſolution, he 
may aſter it 
at pleaſure, 


5. An offer 
becomes 
void by the 
death of ei- 
ther party 
before ac- 
COPLANCE, 


his part, or comes under obligation to do it. For example, the cre- 
ditor, in a bond of borrowed money, has delivered the ſum on his 
part, and thus it is the contract of Loan: and where one grants his 
obligation to another in writing, to ſell his land, he is bound to do 
it* ; but then the creditor, by taking the benefit of it, becomes bound 
to pay the price, and thus it reſults into the contract of fale, 


A GRATUITOUS promiſe with us is binding without writing, or 
that form of obligation, called Stipulation, required by the civil law : 
but where writing does not interveen, being only a bare emiſſion 
of words, it is not competent to be proved by witneſſes, tho within 
100 J. Scots *, becauſe witneſſes are apt to miſtake the intention of 

rties, or import of the words, as above; and one might be thus en- 
ks; a bare turn of expreſſion. 

Bur legacies or nuncupative teſtaments, in favour of latter wills, 
may be proved by witneſſes within 100 J. but not to a greater extent; 
and bargains, in the way of traffick, about moveables, may likewiſe 
be proved in that manner, within five years, tho' to the greateſt a- 
mount; for in theſe a mutual cauſe interveens, ſo that truly this is 
not an exception from the rule, which concerns gratuitous promiſes. 
But cautionry in ſuch bargains cannot be proved by witneſles, be- 
cauſe that is a gratuitous promile . SN 4 


I Havs taken notice formerly, that ef e obligations are 
binding, even before the party, in whoſe favour my are made, ac- 
cept, or any perſon for him, and much more after ſuch acceptance; 
or where they are originally made in form of an abſolute gift, or of 
a contract, as in proviſions to children naſcituri, in contracts of mar- 


riage, and, in ſuch caſe, they are irrevocable. 


Bur if one do not promiſe Abſolutely, but only declares his inten- 
tion to do a thing in favour of another, that other cannot, by any 
poſlible acceptance, tie him down ; for one may alter his Reſolution 
at pleaſure ; it is only an act of the mind with itſelf, and ſtates no 
right in another; ſo that, whether it is declared by word or writing, 
it is not obligatory . Thus, he that ſays, I Reſolve to become 
bound, evidently declares, that he is not as yet bound, and that he 
only Reſolves to do it, and therefore may follow out his intention, 
or not, as he ſees cauſe. 


Ir the terms of the promiſe are ſuch, that it requires acceptance, 
and that till then it is not obligatory, but revocable, it is of the na- 
ture of an Offer, of which I have ſpoken formerly f. It becomes void 
by the revocation of the offerer, and by the death of either party be- 
fore acceptance. 
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A CONTRACT or Bargain is, when perſons _ to pay or per- 
form ſomething to others, or to a third party, for a valuable conſi - 
deration, either alteady given, or to be given or performed to the 
party contracter, or to 4 third perſon :. In this laſt we differ from 
the civil Jaw, which did not admit of any ſtipulation or other con- 
tract ih favour of a third party ; for, by that law, one could only ac- 
quire to himſelf, except in a few particular caſes b. | 


Ir the contract become void, by ſuperveening accident, betwixt the 
ere, contracters, the third parties intereſt, that depended on it, ceaſes; 
ut otherwiſe, when it is once perfected, and the writing out of the 
granter's hands, there is a right acquired to the third party conform to 
the proviſion therein ; which can only be taken away by his own con- 
ſcent, nor will the oath of the contracters render ineffectual his intereſt, 
of any deed done by them *, the rule being, that Factum ſuum cuique 


ft, non alteri nocet*, For example, one, in his eldeſt ſon's contract of mar- 


riage, diſpones his eſtate to him, and takes from the fon bonds of pro- 
viſion to his younger children, the contract becomes void by the diſſo- 
lution of the marriage within the year, without a living child, whereb 
the diſpoſition falls; the bonds of proviſion, that depended upon it, wi 
likewiſe become void, as returning In non cauſam : but if the marriage 
ſubſiſted more than a year, whereby the contract and diſpoſition be- 


came effectual, the bonds of proviſion would be good to the young- 


er children, and nothing that the father and eldeſt ſon could do would 
prejudice them. | 


Bur if, in a contract of marriage, the curator or other debtor of 
either of the parties is diſcharged, upon a recital © That he had account- 
* ed for his adminiſtration, or paid the debt,” tho' the contract ſhould 
become ineffectual bythe marriage's diſſolving within a year, as above, 
the diſcharge would ſtand good, becauſe it Kd not depend on the con- 
tract, which was only an evidence of the accompting or payment. 


A CONTRACT, in the limited ſenſe of the word, is only meant of 
2 Mutual contract, vis. that which contains reciprocal obligations 
upon both parties, as Sale, Location, Society, &c. and which, in 
the civil law, is termed , obligatio ultro citroque © ; but 
here it is more extenſive, and comprehends likewiſe thoſe that are 
only obligatory upon one fide, when there was a mutual valuable 
conſideration received or to be received by the Obligor : thus, Loan 
is a contract, where the lender has performed his part by delivering 
the money; or, if it is only to be delivered, the contract is not per- 
fected till that is done. 


IN this reſpect, Loan of money reſembles Simple Gratuitous Promiſ- 
es, that it cannot be proved by witneſſes, nor can payment of bor- 


+ rowed money admit of ſuch proof. This ptecaution takes place in 


both, for the ſame reaſon : gratuitous promiſes cannot be ſo proved, 
becauſe - witneſſes might eaſily miſtake the import of words, as they 
may likewiſe do wich reſpect tõ the intent of delivering money, which, as 
the wiſe man ſpeaks, © anſwers all things? ;” and becauſe of this danger, 
naked pactions were not good to produce action by the civil law. 
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AMoNG the Romans, Pactum Corvinum de hæreditate viventis, or 
pactions and covenants concerning ſucceſſion to one in life at the time, 
either between two about the ſucceſſion to a third, or betwixt the per- 
ſon himſelf and another, concerning his own ſucceſſion, were void*: 
but, with us, ſettlements about ſucceſſion, in contracts of marriage, are 
moſt ordinary; and even mutual tailies, whereby parties covenant 
that the one ſhall ſucceed to the other predeceaſing, are binding; 
and fo likewiſe perſons may bargain together *. their right 
of ſucceeding to one another, and one may effectually bind himſelf 
to leave a particular legacy to another *. 


Bur pactions betwixt an advocate, writer or agent, and the client, 
for a proportion of the ſubje in diſpute, in place of theit honoraries or 
fees, termed Pactum de quota litis, are void, both by the civil law“ and 
ours*; and pactions for money loſt at gaming or ee or for 12 
ment of money lent for that purpoſe, are null; and if heritable ſecu- 
rity is granted for the ſame, it immediately accrues to the heir of the 
debtor, as if he was naturally dead* ; and all paQtions that imply tur- 
pitude, or carry impoſlible conditions, are null, as is formerly ob- 
E b. ' 

CoNTRACTS tend either to delivery or performance, or, as the 
law ſpeaks, conſiſt either in dando or faciends *; the firſt infers an ob- 
ligation to give or deliver ſomething ; the ſecond ſubjects one to the 
performance of a fact: if the thing to be given is a Quantity, as mo- 
ney or other fungible, each obligor is only liable for his own part, 
or pro rata, the performance being of its own nature diviſible ; but this 
may be excluded by taking the obligors bound as full debtors, or con- 
junctiy and ſeverally * ; or it is a thing indiviſible, as to deliver a ſhip, a 
horſe, or the like, which by dividing is deſtroyed; and in theſe, each 
is liable for the whole, or in ſolidum, from the nature of the obliga- 
tion itſelf, becauſe, with ſafety to the thing, it cannot be divided k. 


In like manner, when more perſons are liable to perform a fact, as to 
build a houſe or a bridge, the obligation cannot be divided, and there- 


fore affects each of the obligors for the whole |; nor if, in ſuch indi- 


viſible obligations, a penalty is added, That in caſe the thing be not 
delivered, or the fact performed, a ſum of money ſhall be paid,” is the 
action for the ſum diviſible amongſt more obligors n; for it comes in 
place of the indiviſible fact, and therefore muſt ſubje& them ſeve- 
rally: the ſame rule holds, where the obligation deſcends upon co- 
heirs, that, in obligations diviſible, each is liable only for his propor- 
tion, but, in indiviſible ones, for the whole a: all which principles of 
the civil law, being founded in the nature of things, hold in our 
praQtice *. | 


IT is a rule in law, That, where the obligation to a fact becomes 

e impreſtable, or cannot be performed, Damage and Intereſt ſucceeds 
e in place of it?” Locum facti impreſtabilis 22 damnum et intereſſe. 
And becauſe the liquidation of that is difficult, and the amount un- 
certain 4, therefore it is adviſeable (ſays the EmperorJuſtinian) to make 
proviſion in the contract, that, in caſe the obligation is not perform. 
ed, a ſum ſhall be due in lieu of it“: but if a penalty is adjected By 
and 
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and Attour (2. e. beſides) performance of the fact, it is reſtricted to the 
party's damage thro' non- performance *: this is commonly the form 
with us; but when that is not done, and the party cannot, or will 
not perform, the other may inſiſt in a declarator to get free of the 
contract; and, if performance is not made on or before a day limited 


for that purpoſe, a decree liberating him will proceed accordingly b, or 


he may inſiſt for damage and intereſt for non- performance. 


In ſome caſes one is barred from all claim of damages, on his pre- 
ſumed paſling from the ſame, in reſpect of his not a timely de- 
mand: thus, a widow provided to a jointure-houſe, not claiming the 
ſame for ſome years after her husband's death, is only intitled to da- 
mages, thro' want of it, from the time of her requiring the ſame ; and 
if ſhe makes no demand at all in her own time, her executors are to- 


tally excluded from all claim of damages on that head . 


THE rules for liquidating damage and intereſt are, 1. The party's 
peculiar affection to the thing is not to regulate it, but the common 
eſtimation or value, except in caſes where an oath in litem is admit- 
ted l. 2. Remote, conſequential, or uncertain damage is not to be 
conſidered, but only what proceeds immediately from the thing it- 
ſelf: thus one, who is diſappointed of corn which he had bought, 
will get from the ſeller all bes he gives more to another for it; or, if 
he was to ſell it again, the advanced price, which, it is preſumed, he 
would have received for it, according to the rates in the country for 
ſuch commodity : but if, thro' want of it, his horſes or cattle periſh- 
ed, this will not bea charge upon the party who failed to deliver the 
corn ſold e. 


AGAIN, when the price is not paid to the merchant at the day, 
the damage is reſtricted to the ordinary intereſt, but not extended to 
what the merchant, in the courſe of his trade, might have made of 
the moneyf; and with us, except in the caſe of the ſale of lands, of 
which the purchaſer is in poſſelſlon, intereſt is ſeldom allowed on the 
price, tho We it is to merchants, in name of damage. 3. One's 
damage and intereſt being once aſcertained, there cannot be new da- 
mage granted for not punctual payment of the firſt, more than inte- 
reſt upon intereſt is allowed :: Thus, in adjudications, the penalty 
and annualrent of the whole accumulate ſum is allowed, in name of 
damage and intereſt to the creditor ; he cannot therefore, at the diſ- 
tance of ſome years, adjudge anew for the bygone intereſt of 
the accumulate ſum, and make it bear intereſt, for. that were an uſu- 
rious diligence. 


Ir one becomes bound to make over to another, bonds, adjudica- 
tions, or other rights, and after utmoſt ſearch cannot find them, nor 
did fraudulently put them away, he is liable in name of damage to the 

arty to whom they were to be conveyed, fo far as the rights could 
— been made effedual v: the ſame rule will hold, where an agent, 
or other truſtee, by his neglect, loſes the writing committed to his 
care; or has ſuffered the diligence of other creditors to carry off the 
ſubje& of his client's payment, when he was employed to carry on 
diligence for the ſecurity, or payment of the debt. | 
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Cox r RA rs are either ſuch whereby one becomes Principall 
bound, or Acceſſarily, by acceding to the obligation of another, as is 
the caſe of cautioners. It is a rule in law, * That where the princi- 
pal obligation is void, the acceflary falls of courſe; Cum principalis 
calſa non conſiſtit, ne ea 71 que ſeguuntur locum habent *. This holds 
only where the principal obligation is intrinſically null, as by the princi- 
al's not duly ſubſcribing ; but if the principal debtor is free bY a ſpe- 
cial privilege, or by a civil incapacity, the cautioner is ſtill effectually 
bound. This is the caſe of cautioners in bonds granted by married 
women, or for minors thereafter reſtored, or contracting, without be- 
ing authoriſed ©; and in all caſes where the obligation of the princi- 
pal is not void thto' any defect of the writing, but by his diſability to 
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contra ; but then, in ſuch caſe, the cautioner has no relief againſt 
the principals, unleſs they have profited by the contract, and only fo 
far as it turned to their account'*; for the rule of equity takes place, 
That none ſhould enrich themſelves by the ſpoils of another, Jure 
naturali æguum eft, neminem cum alterius detrimento et jactura e 2 
tupletiorem :; but if it is a natural ihcapacity in the principal, as in 
mad: men, or if the matter of the contract is reprobated in law, the 
acceſſary obligation of the cautioner is void, 3 
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contracts 
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ſcribed. 


CoxTRACTS are likewiſe divided, in the civil law, into Nomi- 
nate, and Innominate: the firſt are theſe which, from their frequency 
in commerce, have acquired a ſpecial name, from whence the incidents 
of the contract are preſumed® : they are either perfected by the inter- 
vention of things, as Mutaum, Comimodatum, Depoſite and Pledge; 
or, 2dly, by Word; which kind of contract is termed Stipulation i, 
and conſiſted of queſtion and anſwer, in a ſet form of words: thus, 
You promiſe to give me 100 l. I PROMISE: he that puts the queſtion 
is termed Stipulator, and is the creditor, the other that makes the 
anſwer, Promiſſor, and is the debtor ; and all promiſes behoved to 
be made in this form, or otherwiſe, being nuda pacta, were not 
eflectual, by the civil law, to produce action, as was formerly ob- 
ſerved; or, 3dly, by Writing k, termed Literarum obligatio, where 
a debtor grants a bond of borrowed money, in hope of a loan 
which is not made; this was as effectual as if the money had 
been really lent, in caſe the debtor did not, in two years, challenge 
the not- delivery of the money: or, laſtly, ſuch as are perfected by 
ſole conſent, and are Mandate, Sale, Location and Society !. 
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448 oo + Whence the nature of the contract might be inferred, but depended 
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1 3 by performance on the one fide ® : they were reduced into four claſſ- = Tit. ff. de 
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be given, and has the general name of Permutation or Exchange. 2. Do 
ul facias, where a thing is given for a work or fact to be done. 3. Fa- 
cio ut des, Where a fact or work is done fora thing to be given. 
4. Facio ut facias, where a fact is performed for another fact to be 
done v. In theſe, while the matter is entire, either party may paſs 
from the contract: and further, it was lawful to the party that gave 
the thing to reſile, before performance on the other ſide e; or to enforce 
performance from the other party, by an action, termed Præſcriptis 
BE? 18 verbis; 
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verbis; which is the ſame with any common action libelling the cir- 
cumſtances of the caſe; or, as the Engliſh lawiers well term it, an 
Action upon the Caſe. 


THts diſtinction of contracts into Nominate and Innominarte, is of 
na uſe with us; for, fince compacts of all kinds are binding by the 
law of moſt nations, and particularly by ours, there is no place for re- 
ſiling, even in theſe innominate contracts o; and they are obligatory, 
by ſole conſent, without intervention of things ©, which was otherwiſe 
with the Romans; wherefore, I ſhall ſpeak no more of theſe in par- 
ticular, becauſe the fame rules will ſerve as to them, which take place 
in the nominate contracts whereto they have a reſemblance; onl 
there being ſomething peculiar in Permutation or Exchange, 1 ſhall 
treat of it particularly afterwards, when I ſpeak of fale*. 


ConTRACTS Nominate, that are perfected by intervention of 
things, ſcem to retain the fame nature with us as they did among the 
Romans; for that particular kind of contract cannot be otherwiſe 
conſtituted, than by delivery of the thing. As for example, it is not a 
loan, unleſs the money be really lent, nor commodatum, if the thin 
is not truly delivered, and fo of the reſt, But nothing hinders one 
to become obliged, by naked paction, to perfect ſuch contracts with 
us, compacts being now of themſelves obligatory, which was other- 
wiſe by the civil law, At the fame time, loan of money is generally 
tranſacted in writing, by bond or bill. 


ConTRACTS by word, or ſtipulations, are not in uſe with us; 


for we require not a certain form of words to make pactions effectual, 


but any terms, apt to expreſs the engagement of the will, are ſufficient 


-to conſtitute an obligation: but verbal promiſes can be proved only 


by oath, as has been already obſerved. Contracts by writing, in the 
ſenſe of the Roman law, do not take place with us; for, by that law, 
the creditor was bound to prove the delivery of the money, in caſe 


the debtor challenged it within two years after the date of the bond e: 


whereas, by our law, the debtor's acknowledgment in the bond is 
ſufficient, unleſs he diſprove it by the creditor's oath; which it is 
competent for him to do at any time, even tho' the exception of not 
numerate money be renounced in the bond. 


Bur, in another ſenſe, writing is eſſential to divers contracts and 
deeds ; for all matters concerning heritage, tacks beyond a year, and 
conveyances of ſuch deeds, require ß as a neceſſary ſolemnity 
to their perfection; and all agreements in ſuch caſes are null, till the 
writing is duly ſubſcribed and delivered i, except in ſome ſpecial caſes, 
formerly mentioned, where delivery is not required : but liberatory 
pactions, whereby any right is paſt from or reſtricted, and no new 
right is to be made, are effectual without writing; nor is there place 
for reſiling, even tho' the right paſt from, or reſtricted, was conſti- 
tuted by writing *. In bargains which might have been good without 
writing, there is place for reſiling, if it was agreed to be reduced into 
writing, before the fame is duly executed i, becauſe till then the con- 


tract is not perfected. Tho' writing is requiſite to contracts A 
fod. de fide heritage, and to tacks beyond a 


year, yet, if part of the price is paid, 
OO O o 


Or 


20. The diſ- 
tinction of 
contracts in 
to nominate 
and innomi- 
nate, of no 
uſe with us; 
the innomi- 
nate govern» 
ed by the 
ſame rules 
with the no- 
minate which 


they reſem- 
N 


21. Contracts 

ed by 
intervention 
of things, go- 
verned by the 
ſame rule 
with us as 
with the Ro- 
mans. 


22. Stipulati- 


on, or a con- 


tract in a ſo- 
lemn form of 
—_ not in 
e with us; 
nor contracts 
by writing,in 
the ſenſe If 
the civil law. 


23. In ano- 
ther ſenſe, 
writing is ef- 
ſential to di- 
vers con- 
tracts and 
deeds; how 
far verbal li 
beratory pace 
tions, touch- 
ing ſuch con- 
tracts in writ- 
ing, are good. 
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or à graſſum, i. e. a conſideration for the tack, received, the contract 
is binding without writing *; for, the contract being fulfilled in part, 22 
1 the party thereby comes under an obligation to perfect the whole. Dee.5.1699 
vv | Tho i 
118 24. Whatare WRITINGS require certain ſolemnities or formalities, without obſ-byFount, 
| 1 * which they are null, to guard them againſt forgery, and theſe are 
8 writings, by cſtabliſhed by a ſpecial ſtatute *; this act provides, That all witneſſes * 1691. 
11 | hs ys 79 in writings (who at leaſt muſt be two) | ſubſcribe, and that the wri- 25 
Wh | tow far the ter and witneſſes be inſert and deſigned in the body of the writing, or 
1 deſignation otherwiſe the writing is null, and the nullity not ſuppliable, by con- 
= of writer or deſcendin upon (7. e, ſpecifying) the writer, or the deſignation of the 
48 witneſſes can „ 5 a . R 2 
1 | be ſupplied Writer and witneſſes, The deſignation of a "args is a deſcription 
8 by a conde- of him, by his calling, place of abode, or other addition or token 
1 if adeed con- hereby he may be known ©, "This act rectified an abuſe that had . 1879. 
i ſit of ſeveral gone into practice contraty to former expreſs ſtatutes, that required © 80. 
= ſheets, how oe inſcrting and deſignation of witneſſes , and deſignation of the p. p. 519. 
1 | muſt the par- g | 
_ = ty ſign. writer :; for notwithſtanding theſe ſtatutes, a condeſcendence of the. . 30. 
deſignation of the witneſſes inſert f, and of the writer, tho not inſert, . 9 
was always ſuſtained ; and this is ſtill the rule, as to writings before * July 15. 
the foreſaid act 1681*; and as to ſuch writings, the lords even ſuſ- 564-Colvil 
al tained a condeſcendence of the two ſubſcribing witneſſes, tho they +" IR 
1 were not mentioned in the deed, it being proved by other writings ftrates of----. 
1 | who thoſe witneſſes were b; but in writings, fince Tas act, no con- 310 25: 
a deſcendence is allowed, but the ſame are abſolutely null i, If the *pec.5.1507. 


1 ſecurity is wrote on ſheets battered together, the granter muſt ſign Bell. Feb. a. 


receivers out witneſſes thereto ; they were good to the havers of them, and ſo p. 1696. 
_ 1 paſt from hand to hand, and the perſon laſt poſſeſt of them might fill © 15. 
ed, Pot now up his own name in them, and ſo defraud the creditors of the inter- 
diſchargedby mediate holders. I his practice ſeems to have been againſt the genius 
„Ar and deſign of the foreſaid ſtatute 168 1. The inſerting the name of 

bills, but not the creditor, or other perſon, in whoſe favour the writing is granted 

bills them- or conveyed, being the moſt eſſential part of the ſame, and before 

— 4 tm ſuch was filled up, it could not be deemed a deed at all. This de- 

the act, vice, being a great cover for frauds, was juſtly prohibited by ſtatute, 


and all ſuch writings granted thereafter are declared void l. p. 1696. 
e. 85. 


= the joinings and, if by way of book, the foot of cach page; and » July _ 
_ the number of pages muſt be inſert on the laſt page, which the par- 1747. duke 
+18 ty, and likewiſe = witneſſes, mult ſign *. 5” 428 
1 a a x ; 1707. Aber- 
| bl | a5- Deeds | | DEEDS blank in the creditor's or diſponee's name were frequent, 3 a 
1 creditor's c even after the act 1681, and effectual, tho filled up privately with- Fe” ; 
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Burr thecreditor's name's being filled up with another hand, is no 
proof that it was blank, when ſigned or delivered; but it is notwith- 
ſtanding preſumed to have been filled up at the date, even tho' the 
perſon filled up was an infant, it being frequently expedient to con- 
ceal the party's name from the writer and witneſſes v. This proceeds = June 18. 
on the principle, that Omnia 9 ſolemniter acta; all re- 6, J. 
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. . . . 0 „ „ Clair. July 13. 
quiſites are intended, in the judgment of law, to have been adhibit- 1746. Rud- 


ed; but, if the writing contain a clauſe diſpenſing with the delivery, diman. 
it is preſumed to — ah filled up on death- bed; or, if a writing, 
before the a& 1696, is proved to have been blank at the date, the 
time of filling up mult be inſtructed by the party that founds upon it, 

in 
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©P, 1579. 
c. 80. 


a Dirl. deciſ. 


* July 7. 
1629, Wal- 
lace. Fount. 
July 20. 
1710. Hill. 


f Jan, 1735. 
Telfer contra 
Hamilton, 


ſuſtained to that extent .. 


_ unleſs he ſubſcribe anew, the mou 


Tir. XI. 


Obligations Conventional. 


in competition betwixt the perſon filled up, and an 
competitor *. 


331 


By this ſtatute 1696, it is ordained, © That the perſon in whoſe 
«* favour a writing is conceived, be inſert before, or at ſubſcribing the 
e ſame, or at leaſt in preſence of the ſame. witneſſes who are wit- 
* nefſes to the ſubſcribing before delivery, or otherwiſe, if the writ- 
ing is delivered blank, it is declared null,” There is an exception 
from this act, that it ſhall not extend to the indorſation of bills of 
exchange, which are almoſt always, by our practice, blank; nor to 
the notes of any trading companies, as bank-notes, which are payable 
to the bearer, and paſs from hand to hand as money. 


Bur bills of exchange are not within the exception o, and there- 


* fore, if they are blank in the creditor's name at delivery, they are 


void ; but that will not annul a bill ſent to a gentleman for money, 
accepted by the ſender, payable to the drawer, who is underſtood to 
be the gentleman to whom it is ſent; and who, on giving the money 
to the porteur of the letter, may lawfully fill up himſelf as creditor, 
by ligning the draught ; for then only it is to be holden as delivered, 
being before only a deed of truſt, in expectation of the loan. 


ALL writings, as they require the ſubſcription of the PANTY, if he 
can write, ſo, if he cannot write, a notary muſt ſubſcribe for him; 
and, in caſes of importance, two notaries muſt ſubſcribe for the party, 
before four ſubſcribing witneſſes © ; and writings of importance are de- 
clated, by practice, to be ſuch as exceed 100 /. Scots, with reſpect to 
the debtor 5; for it is of the ſame importance to him, whether one or 
more are creditors ; but bonds, and aſſignations to them, tho' exceed- 
ing 100 l. ſubſcribed by one notary, before two witneſſes, will be 
Rights to lands, or other ſuch deeds of 
importance, not ſubſcribed by two notaries for the party, before four 
witneſſes, are ſimply null, and admit of no ſuch reſtriction; becauſe 
they are indiviſible rights, and cannot be partly null and partly good ; 


whereas a bond, or aſſignment to ſuch bond, for a greater ſum, may 
eaſily be reſtricted to 100 J. 


* 


Fo the greater ſecurity of mens rights againſt falſehood, the be- 
fore quoted excellent ſtatute, 1681, provides, © That no witneſs ſhall 
« ſubſ:ribe to a party's ſubſcription, unleſs he then knew the party, 
* and ſaw him ſubſcribe, or ſaw or heard him give warrant to the 
© notary or notaries to ſubſcribe for him, and, in evidence thereof, 


touch the notary's pen; or that the party did, at the time of the wit- 


e nefles ſubſcribing, acknowledge his ſubſcription:” wheretore, it 
one is inſert as witneſs to one of the parties ſubſcription, and ſub- 
ſcribes, and thereafter is filled up as witneſs to another of the parties, 
is null, becauſe the witnels 1s 
ſcription ; but he may delay 
till all the parties to whom he was witneſs ſubſcribe, in 
he is a ſubſcribing witneſs to all. | 


not ſubſcribing to the laſt party's ſu 
{ubſcribing, 
which call 


HENcs it appears, that more caution ought to be uſed, than ge- 
nerally is practiſed, in the choice of witneſſes to deeds and teſtaments, 


ſince 


arreſter, or other 


26. Where 
the party can · 
not ſign, a 
notary muſt 
ſign or him, 
and in deods 
of impor- 
tance, two 
notaries be · 
fore four ſub · 
ſcribing wit- 
neſſes: will 
ſuch deed, 
ſubſcribed 
only * 
notary, ſub- 
liſt for 1001. 


27. If the 
ſame perſon 
is witneſs to 
the ſubſcrip- 
tion of divers 
parties to a 
deed, muſt he 
renew his 
ſubſcription 
to all of 
them. 


28. If a wit- 
neſs ſubſcribe 
to a party's 
ſubſcription 
when he did 
not ſee him 
ſubſcribe, or 
hear him own 
his ſubſcri 
tion, to w 
liable; bow 
far the writer 
chargeable. 


— is neceſ- 
y the no- 
tary's ſub- 
{cription 
bear,it was by 
command 
from the par · 
ty; is it like - 
wiſe requiſite, 
that it men- 
tion his 
touching the 


pen, in token 


date. 


332 An Inſtitute of the Laws of SCOTLAND. Book I. 


ſince the validity thereof depends upon them in fo high a degree; and, 
tho' being adhibited by the conſent of parties, they are not liable to 
moſt, of the objections that lie againſt witneſſes to facts or verbal a- 
greements ; yet, if a pupil, or one within the age of 14 years, is uſed 
as 2 witneſs to ſuch writing, it is void, as was found by the lords of 
ſeſſion, even tho he wanted only a day or two of that age *, he bein 
deemed in law not to have fufficient judgment for an act of that kind. 
Thus likewiſe, by our conſtant uſage, women are not admitted as 
inſtrumentary witneſſes; and as univerſal cuſtom is law, fo I doubt 
not, but it will be a nullity in any writing, that it is atteſted by wit- 
nefſes, who are both, or even one of them, women; and, tho' the 
act 1681, mentions a 8 N 
ticle (he) yet that, without the ſubſequent uſage, is not excluſive of 
women. 


Tu x obſervance of theſe folemnities is fo neceſſary, that witneſſes 
contraveening are declared acceſſary to. forgery : and farther, the 
deed is voidz and this happening thro' the witneſſes default or ne- 
gle& in the premiſes, by their not taking care to ſee the granter ſign, 
or hear him own his ſabſcription, they are liable to the 's da- 
mages that ſuffers thereby ©: as likewiſe, if the writer is ſuch by his 
profeſſion, and does not duly inſert his own deſignation and the wit- 
neſſes, he muſt anfwer for the damage that enſues thro? his ignorance 
or neglect, whereby the writing is void. 


In deeds of importance ſubſcribed by notaries, they muſt be both 
preſent at the time with the witneſſes ; nor will one notary's ſubſcrib- 
ing before two witneſles, at one time, and another's ſubſcribing be- 
fore other two, at another time, be ſufficient ; becauſe they ſub- 
{cribe for the party, whoſe ſubſcription is one indiviſible act; and the 
law requires, that 4 the witneſſes ſhall be all preſent together, 
for ſecurity againſt falſehood: hence they are termed Co-notaries, 
and he that ſubſcribes laſt always deſigns himſelf ſuch ; for he ſub- 
joins his ſubſcription, and is conjun& notary with the firſt. 


Tux notary, at his ſubſcribing, premiſes, « That it is by command 


from the party that cannot write, (as he affirms) that heſubſcribes,” 


and if this is omitted, the writing is null ; bur if the firſt n ad- 
jects it, the co-notary's omitting the ſame will not invalidate the deed, 
— it is held as repeated at his ſubſcription. url | 


Tno' it is required, by the expreſs terms of the act, that the ce- 
remony of the party's touching the notary's pen be uſed, in token of 
giving the command, yet it is not abſolutely neceſſary ; becauſe the 
mandate may ſubſiſt without it, and much leſs is it required, that the 
notary's atteſt bear it. The giving of command cannot be ſupplied 
by a proof by witneſſes, that being an eſſential folemnity, and that 
which conſtitutes the writing the deed of the party; and therefore it 
is void, unleſs the notary's atteſt expreſs ſuch command or warrant .. 
It is regular likewiſe, for preventing diſpute, that the party, in evidence 
of the mandate, touch the pen, and that the atteſt relate that it was 
ſo done; which ceremony is never omitted by intelligent notaries. 

| | Tuts 
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THis act extends not to bills * of exchange, or other writings a- 
mongſt merchants in mercantile affairs, theſe being governed by the 
| bed by the party, 

tho' not holograph, i. e. wrote by him, nor before witneſſes. The 
caſe is the ſame as to proteſts of bills, which the witneſſes need not 
ſign, or be therein deſigned®, for ſuch is the law of trading nations; nor 
does it concern receipts of ceſs or other public dues, being ſigned by 
3 in office; nor diſcharges by heritors to their tenants, in re- 
& of the cuſtom introduced on account of the tenants ruſticity ©; 
therefore this will not hold in diſcharges by an annualrenter to an he- 


ritor, tho' relating to rents , which muſt be formal. 


CONTRACTS of marriage, of old, had an exemption from the 
ordinary ſolemnities :; but, ever ſince the act 1681, they are govern- 
ed by the fame rules with other deeds*, and moſt juſtly, ſince ſettle- 
ments of eſtates are generally made in theſe contracts. 


IT has been decided, that in Tripartite Contracts there need no 
witneſſes, for that two of the parties are witneſſes to the ſubſcription 
of the third; but this ſeems not to be well founded, nor a prece- 
dent to be followed: becauſe if one of them ſhould improve the 
writing, he has not inſtrumentary witneſſes to do it by, ſince the other 
two muſt Abide by the writing ; and it ſeems abſurd that parties ſhould 
be deemed witneſſes to — 4 the legal ſolemnity. 


IT is not neceſſary that the filler up of the date and witneſſes be 
deſigned, but the party may be obliged to condeſcend on him“; and 
in printed bonds, the filler up muſt be defigned, becauſe he is 
truly the writer, the debtor's name, and other ſubſtantials, being in- 
ſert by him; if the material clauſes of the writing are filled up by the 


| cars it makes theſe printed bonds as good as holograph writings ; 


or holograph deeds require no witneſſes, nor need they bear to be 
wrote by the granter, becauſe the a& 1681 does not extend to them ; 
but holograph deeds, wanting witneſſes, do not prove their date *, 
the truth of which mult, in competition, be duly proved, at leaſt by 
two unexceptionable witneſſes, that it was prior to the time eontra- 
verted ; Tickets, Promiſſory Notes, or Miſſive Letters, except a- 
mong merchants in re mercatoria, have no privilege, and therefore 
are null, unleſs holograph, wrote by the ſigner, or in terms of the 
the ſtaute 1681 ': but miſſives, even not holograph, may be ſufficient to 
prove a fact, in caſes that are ordinarily tranſacted in that manner, tho 
they will not found a debt or obligation, if they are not holograph. 


Derps vitiated, in a ſubſtantial part, as in the ſum, the debtor or 
creditor's name, are null, unleſs it be proved, by the oath or writing of 
the granter or perſon ſued thereon, that the alteration was made before 


ſigning, or atleaſt before delivery, where the, writing itſelf does not . 


mention ſuch alterations to have been made, which entirely removes 
the objection; but ſuch writing cannot be ſupplied even by the in- 
ſtrumentary witneſſes; and the caſe is the ſame of a writing entirely 
obliterated, in a place that might have contained clauſes annulling it 
in certain events, which will not be allowed to be adminiculated by 
the witneſſes, but is entirely void ®, unleſs verified as above: for o- 


Pppp therwiſe, 


31. The act 
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not concern 
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does that act 
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contracts. 
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| therwiſe, it might be the redintegrating a writing by witneſſes, 


35. When a 
writing isloſt, 
how can it be 


ſupplied. 


36. Where 
contracts are 
executed by 
way of inden- 


ture, each 


rty's fi 

Ing the Ja. 
plicate deli- 
vered to the 
other is ſuf- 
ficient ; but 
for moſt part 
both ſides of 
a contract 
are ſigned by 


both parties, 


7. Of old, 

caling of 
deeds and in- 
ſtruments on- 
ly uſed; 
thereafter 
both ſigning 
and ſealing 
by nz ga 

terwards, 


ſealing laid 
aſide. 


38. How do 
arties ſub- 
ble is 
ubſcription 
by initials 
good ; what 
if ſcores are 
drawn, and 
the party fills 
them up with 
his own 
name; is the 


ſubſcription 


of a blind 


perſon good. 


which, by the exiſtence of the event or condition, had become void. 


WHEN a writing is loſt, it is true, a proving of the tenor will be ſuſ- 
tained, where the very exiſtence of the deed is often made up by wit- 
neſſes; but in ſuch caſe the danger is not great, becauſe, where the 
Caſus amiſſionts, i. e. the accident by which the writing was loſt, is 
neceſlary to be , it muſt be pregnant, and then it is plain the 
writing had a being: if the ſpecial Caſus amiſfionis is not neceſlary 
proved, as in diſpoſitions of lands, then there muſt be adminicles in 
writing, to ſhew that the deed in queſtion exiſted, and which muſt 
contain the material clauſes of it. 


AT the ſame time, in mutual contracts, it is ſufficient that cach par- 
9 duly ſubſcribe the duplicate delivered by him to the other, tho' he 
oes not ſign the ſide poſſeſſed by himſelf, for both joined together 
make up the contra&* ; and this is commonly the method of executing 
ſuch deeds in England, viz. by way of indenture, ſo as the one fide 
ſhall anſwer to the other when laid together; but for moſt part, 
with us, all the parties ſign both ſides of the contract, and it is only 
in that caſe that the rule in our law takes place, That mutual contracts 
are good without delivery : for if the deed is executed by one of the 
party's only ſigning one of the duplicates, and the other party ſign. 
ing the other — both muſt be delivered and interchanged, and 
till that is done there is no obligation contracted. 


ANTIENTLY writings were only ſigned by the party's ſeal, but 
this was found moſt inconvenient, for the ſeal may be loſt, or eaſily 
forged, or put to writings after the party's death: to avoid theſe dan- 
gers, it was provided, that writings ſhould be ſubſcribed as well as ſeal- 
ed, or otherwiſe no faith to be given them®; and thereafter ſealing 
was laid aſide in deeds ©: and likewiſe, ſoon after, in executions of 
meſſengers and officers *, as being unneceſſary, ſince the ſubſcription 


of the party and witneſſes ſufficiently guarded them againſt forgery. 


Tux king ſuperſcribes his grants, and the ſecretary of ſtate ſubſcribes 
the fame ; noblemen ſubſcribe by their titles; all others by their 
Chriſtian name, or initial letters of it, and their ſirname at large, to 
which they may add their deſignation, if they pleaſe :.. If the party 
can only ſign the initial letters of his name, it muſt be proved that 
he * did ſo ſubſeribe, or by the inſtrumentary witneſſes, and 
regularly that he actually ſubſcribed the writing in queſtion; but if 
ſcores are drawn, and the party only fills up theſe ſcores with his 
name, the deed is void f; for truly it is the ſubſcription of him who 
drew the ſcores, and not the party's. If a bond, ſubſcribed by ini- 
tials, has ſtood long unquarreled, notwithſtanding diligence uſed there- 
on, it will be nar ba. that the party was in uſe ſo to ſubſcribe, which 
the defender muſt elide by a proof, that he was accuſtomed to gn 
by notaries :; but it is more adviſeable, in ſuch caſe, to take one's ſub- 
ſcription by notaries, whereby a tedious and uncertain proof is avoid- 
ed: for, in a ſtrict ſenſe, he cannot write who can only ſet down the 
firſt letters of his name. The ſubſcription of a blind perſon, who 


once faw, will be ſuſtained ; but then it muſt be proved that the 


writing 


* Fount. June 
17. 1701. 
Smith. 


b p. 1540. 
E. 119. P. 
1579. c. 89. 
© P. 16683. 
c. 5. 
4p. 1686. 
e. 4. 
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writing was fairly read to him before ſigning, and there is no greater 


danger here than in the caſe of perſons who can ſubſcribe their name, 
but cannot read writings. 


Ix executions of meſſengers, and inſtruments of notaries, the writ. 
er need not be deſigned, nor is it neceſſary that they bear to be ſub- 
ſcribed before the witneſſes; becauſe not the formality of theſe in- 
ſtruments, but the verity of the facts therein mentioned, and recited 
to have been done, is the concern of the witneſſes; fo that they are 
witneſſes to the facts, and not to the notary or meſſenger's ſubſcrib- 
ing the inſtrument, or execution narrating them. | 


HowEveR, witneſſes to all executions regularly muſt be deſign- 
ed, as much as in other writings, and likewiſe in Inſtruments of Sei- 
ſin, Reſignation ad remanentiam, Intimation of Aſſignations, Tranſ- 
lations or Retroceſſions, and Inſtruments of Interruption of Real 
Rights, and they muſt ſubſcribe the inſtrument or execution *; and 
in all other inſtruments it is adviſeable, that the witneſſes ſubſcribe for 
their memory's ſake, becauſe otherwiſe they may forget that they were 
taken witneſſes, or the contents of the inſtrument may eſcape their 
memory. The lords of ſeſſion indeed once found, that the act 1681 
does not extend to executions of ſummonſes, as to the deſignation of 
the witneſſes thereto, but only of Inhibitions, Interdictions, Horn- 
ings and Arreſtments, and for interrupting the preſcription of Real 
Rights, theſe being ſpecially mentioned in it, and not Summonſes b; 
but the conſtant practice of deſigning the witneſſes, in all executions 
of meſſengers, would ſeem to declare the intendment of the ſtatute 
to reach all caſes ſimilar to theſe ſpecified in it, the rule being, that 
Si de interpretatione legis quæratur, inprimis inquirendum eſt, quo 


jure civitas retro in quſmodi caſibus uſa fuiſſet ; optima enim eſt legum 


interpres conſuetudo *. 


Ir the party gives mandate to the notary to ſubſeribe for him, but 
dies before the deed is ſubſcribed, it was found that it may be done 
by the notary after his death, if the writing is a teſtament or other 
deed, that infers no obligation upon the granter * ; upon this ground, 
that the party had done all that was incumbent upon him for com- 
pleting the deed ; and that the notary performs only nudum 45 
cium, by his ſubſidiary ſubſcription, which he may be compelled to 
do at any time: but this cannot hold in deeds that require deli- 
very ; for tho' the mandate to the notary could ſupply the party's 
ſubſcription, yet the deed is not effectual by his ſubſcription, with- 
out * and therefore, if he dies before, the deed is void. 
Even in the caſe of a teſtament, I very much doubt if the no- 
tary could ſubſcribe it after the party's death, in purſuance of a 
preceeding mandate, notwithſtanding the above ſingle deciſion, in re- 
gard a mandate falls by the granter's death, and therefore cannot be 
executed thereafter, to any effect whatever. 


Ox x's ſubſcribing witneſs does not import his conſent to the con- 
tents, nor does he thereby prejudice himſelf, if there is any clauſe in 
the writing contrary to his intereſt; becauſe he is only witneſs to the 

party's ſubſcription, in order to render the writing probative againſt the 


granter, 


39. The wris 
ter of execu- 
tions need - 
not be deſign- 
ed, = is it 
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witneſſes, 
muſt ſign 
them, and 
the witneſſes 
muſt be de- 
ſigned, 


40. If a par- 
ty gives man- 
date to ſign 
for him, can 
the notary 
ſubſcribe af- 
ter the par- 
ty's death, 


41. How far 
does one's 
ſubſcribing 
witneſs to a 
deed infer his 
conſent to the 
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contents; the 
caſe of wit- 
neſſes to 
deeds grant- 
ed by Papiſts. 


42. Does the 
notary's ſub- 
ſcribing for 
a party infer 
his conſent 
to the con- 
tents, 


43. What if 
one, inſert as 
an obligor, 
ſubſcribe as 
witneſs only. 


44. Marginal 
notes muſt be 
ligned by the 
party, and 
the writing 
bear, that he 
did it before 
the witneſſes; 
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need only 
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laſt page. 
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neceſſary that 
the party ſign 
each page, 
where the 
writing con- 
fiſts only of 
one ſheet. 
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granter, and he cannot be underſtood thereby to paſs from any right 
competent to himſelf, or to ratify what is done by the granter *, In 
ſuch caſe he behoved to be taken conſenter, and this would require 
two witneſſes, duly deſigned, to make the deed binding upon him: all 
that he atteſts 1s, That e was preſent to the party's ſubſcription, and 
he is bound to ſubſcribe as witneſs, if the party adhibited and inſert 
him as ſuch, with his conſent. "TI his, I conceive, will hold even where 
ſuch witneſs knew the contents of the deed, but it is not neceſſary 
to diſcover the ſame to the witneſſes; only, as no gratuitous deed by a 
Papiſt, leſt he ſhould thereby prejudice his heir, is good, fo the law 
declares that theſe deeds ſhall be judged gratuitous, © unleſs the grant- 
« er, the writer and witneſſes, ſhall declare, upon oath, and qualify ſa- 
« tisfyingly, before the judge-ordinary of the bounds, that it was grant- 
ed for true, onerous, and adequate cauſes . 


WHEN one, in virtue of his office, ſubſcribes as notary for a par- 
ty that cannot write, I conceive that this does not infer his conſent to 
the contents; for he only perſonates the granter, and ſubſidiarly ſub- 
ſcribes for him, which cannot imporr his approbation or ratification 
of the writing, that being none of his deed, — the party's ©. 


Bur if one is inſert as obligor in the writing, either as principal or 
cautioner, and ſubſcribes it as Witneſs, it is ſufficient to bind him, that 
it is proved the ſame was read to him before bench; which regular- 
ly is not neceſſary where one is to ſubſcribe only as Witneſs; but, if that 
is proved, the r w of (Witneſs) to his ſubſcription will not free 
him 4, being preſumed erroneous ; but in this caſe there muſt be two 
ſubſcribing witneſſes to his ſubſcription, for otherwiſe the writing is 


null as to him. 


Tur party muſt ſubſcribe the foot of each page, or the joinings 
of the ſheets, when the deed is wrote on ſheets battered together, (as 
above) and likewiſe the marginal notes; but theſe will be diſregard- 
ed, tho' ſigned by the party, unleſs the writing bear, that the witneſſes 
e are witneſſes to the marginal notes,” for otherwiſe theſe notes are 
not in the terms of the act 1681; but marginal notes, in acts of meſ- 
ſengers or notaries, need only be ſigned by them, without bearing to 
be before the witneſſes, unleſs they contain ſome of the facts to which 
they are ſaid, in the inſtrument or execution, to be witneſſes e. 


NoTw1THSTANDING that the act 1696 requires, that in deeds, 
wrote book ways, the party muſt ſign the foot of each page, and that, 
at the end of the deed, the number of the pages is to be mentioned, 
yet that is not required in holograph writings that conſiſt of one ſheet 
only, which are good tho' ſigned only on the laſt page, and with- 
out mentioning the number of the pages: it would ſeem likewiſe, that 
where any other deed, ſigned by the party and witneſſes on the laſt 
page, conſiſts only of one ſheet, it will be good, tho not ſigned on the 
other pages; becauſe not only is there here no wa -raeed that any part 
of the writing could be fraudulently altered, but likewiſe the words 
of the ſtatute do not ſeem to reach this caſe, for ſuch deeds could 
have no joinings of ſheets to be ſigned before that ſtatute ; and it re- 
quires only that ſuch deeds ſhould be ſigned at the foot of each page, 
as were in ule to be ſigned formerly at the joinings of the ſheets. i 

Y 
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By the late Britiſh ſtatute moſt deeds are to be wrote on ſtampt 
parchment, vellum or paper, and otherwiſe are null till ſtampt . This 
will be ſupplied on payment of the duty, and 5 /. more to the crown, 
which is a penalty on the party for not writing the deed originally on 
ſtampt - paper or parchment, This act took place from the 2d Auguſt 
1714. Only one deed can be engroſſed on one ſheet of ſtampt- paper 
or parchment, and ought to be wrote on the ſtampt half of it. If a 
deed require more than one ſheet, all the ſhcets muſt be ſtamped. 
The duty is impoſed upon ſeveral kinds of deeds and grants different- 
ly, but all obligations, leaſes, and other deeds not ſpecially charged, 
are to be wrote on ordinary ſtampt-paper. This a& is made with an 
exception of ſuch deeds in Scotland as were by a former ſtatute 
charged with 2 s. 3 d. per ſheet, v/z. inſtruments of reſignation, 
charters, retours, precepts of clare conſtat, and ſeiſins of lands holden 
of ſubje& ſuperiors, or of burgage tenure b. The above act, 12 An- 
ne, does not extend to bills of exchange, promiſſory notes, teſta- 
ments, or judicial enactments, or minutes of proceedings in courts, 
diſcharges to tenants, or to obligations by way of miſſive letters, or 


to reccipts of ceſs, and other ſuch public dues, or to diſcharges of 
annualrent, or partial diſcharges of principal ſums. 


THe deſign of all the ſolemnities of writings, by the act 1681, 
and other acts, is to guard them againſt forgery ; and therefore, if 
the verity of the ſubſcription is not denied by 74 party, he ought to 
be concluded by the writing, tho defective in the ſolemnities, except 
in caſes where writing is of the eſſence of the deed, as in rights of 
lands, aſſignations to bonds, ſeiſins, tacks beyond one year, and the 
like, and it hath been accordingly decided ©; and payment of a 
part of a bond, or intereſt thereof, is ſuch an homologation, that 
the party cannot thercafter plead any nullity againſt it, upon the a& 
16814 nor can the nullity of a tack be objected by a tenant, after he 
enters to poſleſs thereon, nor of an infeftment of annualrent, after 
2 attained, in a queſtion with the granter or his heirs, theſe 


eing ſtrong acts of homologation e, and in effect a confirmation of 
ſuch deed, otherwiſe exceptionable. 


Deeps or writings, as to their effect, are of three kinds: thoſe 
termed Inter vivos, teſtaments, and thoſe of a middle kind, which are 
revocable, but in the form of deeds inter vivos. The firſt are pro- 
perly termed Deeds, and are inſtruments of alienation, and Obligati- 
ons of all ſorts, irrevocable, and made effectual, by delivery to the 
party himſelf, or ſome other to his uſe, where delivery is neceſſary. 
Only ſimple obligations, or deeds of alienation, require delivery, 
for mutual contracts become effectual without it, as I formerly ob- 
ſerved; and, tho ſome deeds are good againſt the granter's repreſen- 
tatives, without delivery, as when they contain a clauſe diſpenſin 
with it, reſerve the granter's liferent, or are proviſions to children, 
yet they are not effectual againſt the granter, who may ſtill revoke 
or deſtroy them, and theſe I reckon not in this claſs, but in the third. 


2. TESTAMENTS are inſtruments containing the laſt Wills of 
people, either as to their whole moveables, by _—_ executors and 
univerſal legatees; or as to a part, by leaving particular legacies, which 
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laſt are properly termed Codicils. Theſe do not require delivery; 


and even tho delivered, and not bearing any expreſs power to re- 
voke, are notwithſtandin 


revocable, becauſe ſuch is their nature, 
it being only the death of the teſtator that confirms the teſtament *; 
and tho ſuch deeds are executed many years before the party's death, 
yet they are always underſtood as on death-bed: but, it a teſtament 
contain a nomination of tutors and curators, in terms of the ſtatute *, 


it is underſtood to be lawfully done, or in Hege ponſtie, when the 


is not actually on death-bed, or out-lives 60 days, in order to 
Bade the nomination to the peculiarities in the ſtatute. 


3. DEE Ds ofa middle kind, and which have been. already pointed 
out, are executed after the form of deeds inter vivos, making over a 
right, or conſtituting an obligation; but are revocable either in their 
own nature, as diſpenſing with delivery, and therefore retained in 
the poſſeſſion of the granter undelivered, or, tho' delivered, contain 
a power of revocation ; theſe partake fo far of the nature of deeds 
inter vivos, that, if they are not granted on death- bed, they will be 
in the fame manner good againſt the heir, as if they had been deli- 
vered to the party, and become irrevocable abſolute rights; but they 
reſemble teſtamentary deeds in this, that they are ſtill revocable at the 


very point of death, as teſtaments are tho' delivered, 


THese deeds are of the nature of donations mortis cauſa, becauſe 
one by them prefers the pc gn or obligees to his heir, but prefers 
himſelf to them, ſince he ſtill has power over the deeds, and creates 


no obligation upon himſelf. Bonds of this kind are preferable to le- 


gacies, tho' granted on death-bed, for they become effectual obliga- 
tions affecting the executory, and legacies are only due after payment 


of all debts ©; but ſuch deeds have no effect againſt the creditors of Dit. deciſ. 


the granter, prior or poſterior, becauſe they are ſtill in his power, 
and by contracting debts, or even granting gratuitous deeds, he im- 
plicitely revokes them. 


SUCH revocable deeds are ſo far conſidered of the nature of teſta- 
ments, that as a minor, paſt pupillarity, may make a teſtament, fo 
he may ſuch deed, containing power of revocation, without conſent 
of his curators; becauſe it contains no obligation upon the minor, 
and has no other effect, as to him, than a t ent. This was ſuſ- 
tained as to an affignment of a moveable ſubje&* ; but a deed of that 
nature could not be effectual to convey heritage; for a minor cannot 
alter the ſettlement of a land- eſtate, as above . 


THE formalities or ſolemnities in all theſe different kinds of deeds 
are the ſame; only in teſtaments or legacics, where the party cannot 
write, the miniſter of the pariſh fubfcribing for him, before two wit- 
neſſes, is ſufficient; and equal to two notaries ſubſcribing before four 
witneſſes in other cafes, tho' the ſubje& of the reſtament were a 
moveable eſtate of the greateſt extent. This credit is given to mini- 
ſters, becauſe they are for moſt part with dying perſons, and they 
practiſed of old as notaries in other matters, which afterwards they 
were forbidden to do upon pain of deprivation, the caſe of teſtaments 
excepted ©; but other deeds, ſubſeribed by a miniſter for the party, are 


B SE” D. 


"P. 1594. 


ſtill c. 133. 


402. 


d July 1739. 
Craick con- 
tra Napier. 
9 Sup. tit. 7, 


d $4. 


Lib. 3. tit. 2. 


e Dec. 20. 
1665. Mac- 
Leod. Feb. 
13. 1677. 
Fraſer. june 
24. 1664. 
Moſſat. 

« Nov. 1723. 
Geddes con- 
tra Ander- 
ſon, 


implement, of which 


Tir. XI. 
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ſtill good, for they are diſcharged to ſign other writings. than teſta- 
ments, not under a certification of nullity of the deeds, but only of de- 
privation of the miniſter who ſubſcribes them ; however, he is only ca- 
pable to ſign for his own pariſhoners that cannot write *; and tho', in 
teſtaments, one miniſter is ſufficient, even in matters of importance, yet 
I conceive, that in other deeds the minifter can only be conſidered as 
an ordinary notary, fo that there muſt be two to the ſubſcribing ſuch 


deeds, and four witneſſes to their ſubſcriptions; for, as to other 


deeds, which miniſters perhaps may preſume to ſign for parties, con- 
trary to the prohibition, the reaſon of the indulgence ceaſes, and 
they almoſt never ſubſcribe any other deeds than teſtaments for par- 
ties that cannot write, and ſo obſerve the prohibition contained in the 
ſtatute. 


AFTER this example, one notary ſubſcribing for the party, with 
two witneſſes, is ſufficient in teſtaments, tho' containing ſubjects of 
the greateſt value, and matters of importance. Neceſlity made way 
for this exception from the common rule, becauſe teſtaments are fre- 
quently made on death-bed, and the party might probably die, before 
two notaries and four witneſſes could be conveened ; but, in other 
reſpects, teſtaments require the ſolemnities of other writings, only, 
from the nature of the thing, they require not delivery. 


WxITI Ns, according to their ſubje&t-matter, either concern 
moveables or heritage: the firſt; as moveable bonds; aſſignations or 
contracts in relation to moveables, require no certain form, but if 
the convention and meaning of parties is clearly expreſt, and the writ- 
ing duly executed, by obſerving the above ſolemnities, it is ſufficient: 
but the other deeds, concerning land-rights; or heritage; require certain 
clauſes of ſtile, as procuratories of reſignation, and precepts of ſciſin, 
in order to denude the granter, and veſt the receiver in the ſubject; 
and if theſe be wanting, they muſt be ſupplied by an adjudication in 

i ſhall treat in its proper place b. 


In the interpretation of writings, theſe rules generally hold, 1. As, 
by the civil law, ſtipulations, when doubtful, were always conſtrued 


againſt the ſtipulator who put the queſtion, and ought to have ſpoken 


more clearly ; ſo, with us, writings are interpreted againſt the granter, 
when ambiguous, and in mutual contracts, againſt the perſon who made 
the condition, or is ſubject to the performance: for one who, as a 
party, ſubſcribes a writing, is in the ſame cafe as if he had wrote it 
all himſelf, as well as ſubſcribed it; and, in mutual contracts, is un- 


derſtood to have dictated what concerns the obligations upon him- 
ſelf in ite. 


2. WRrRx the meaning of a clauſe is plain, it cannot be redar- 
gued by the writer, witneſſes, or communers *; becauſe that were 
to make them judges of the writing, and to ſubmit the party's right, 
thereby conſtituted, to witneffes, contrary to the genius of our law, 
whereby a writing cannot be defeated or taken away by witneſſes. 


3. Ir the ſenſe is doubtful, it is in the arbitrement of the judges 
to examine, ex officio, the writer and inſtrumentary witneſſes, or com- 
muners 
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55. If the 
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muners upon it, where it is in the caſe of a minute or abbreviate of 


the agreement, with a view to be afterwards extended into a contract 


more fully; but that will hardly be admitted, where the full con- 
tract is executed in an extended writing *. 


4. THE words of a contract are to be taken in the ſenſe which is 
moſt agreeable to the ſubject- matter of it *; and the preamble, recital 


or narrative of a writing, ſerves to explain the obligatory or diſpoſi- 
tive part ©, 


5. A CONTRACT ought to be conſidered in all its parts together, 
and one clauſe explained by another ©; and if, upon the whole, the 
meaning of parties is clear, the words ought to yield to their intenti- 
on e. fe the ſeveral clauſes are plainly inconſiſtent, the poſterior are 
underſtood to rectify and derogate from the prior *; but ſuch parts of 
a writing as are unintelligible, are holden as not adjected; however 
mere errors of the writer are overlooked, 


6. WHERE the words of a deed may have a double intendment, 


and the one ſtands with law and right, and the other is wrongful, 
and againſt law ; that which ſtands with law and right ſhall be taken 
to be the meaning and intention of parties“. 


7. WHERE the quality of any thing is not expreſt, it is underſtood 
to be neither of the beſt, nor the worſt of the kind, but of the middle 
ſort i; as if ſo much grain is due or contracted for, and in ſale, where 
the price is not determined, it is underſtood the ordinary price of ſuch 
things at the time and place of the contract; but where the value of 
things, not delivered, becomes due, it is regulated by the rate of 
ſuch things at the time and place covenanted for the delivery k. 


8. DEEDs of parties muſt be limited to the ſubject- matter pre- 
ſumed to have been treated of. Thus, a general clauſe contained in 
a diſcharge, ſubjoined to an accompt of charge and diſcharge, will 
not comprehend other claims of a different kind from theſe in the 
accompt, or thereto relating: nor will a general acquittance or diſ- 
charge extend to a bond formerly aſſigned, tho' the aſſignation was 
not intimated ®, becauſe bona fides is always preſumed. 


9. BUT otherwiſe the law, in interpretation of deeds, favours li- 
beration rather than obligation ; and therefore a bill of exchange, 
drawn upon a third pcrſon by the debtor, payable to his creditor, not 
bearing value of him, will not create a new debt, but be aſcribed in 
payment of the former; and diſcharges, mentioning receipt of the 
money from the debtor, tho' by the hands of another, and in that 
other's poſſeſſion, will not afford him recourſe againſt the debtor ; but 
the payment will be preſumed by the debtor's own money“. 


Io. ALL deeds imply the obligations incident by law to ſuch kind 
of contracts, tho' nothing of them is mentioned therein. Thus, a 
feu-right, which, by its coneeption, is for perpetuity, and a leaſe or 
tack bearing endurance for a long term of years, and abſolute war- 


randice from the Letter, may be annulled by declarator of irritancy, 


thro' non-payment of the feu or tack-dutics for two years. 
CONTRACTS 


*Dec. 19. 
1666. Cheap, 
Jan. 5.1667, 


1. 67. fl. 
de reg. jur. 


*L.24. f. 
de legib. 


eL. 219. ff. 
de verb. ſig. 
I. 6. § 1. ff. 
de cont. 
empt. Nov. 
1734. Brodie. 
L. 28. fl. 
de legib. 
L. 73-4 3. 
. 92. ff. de 
reg. jur. 
L. 168, pr. 
ff. de reg. jur. 


L. 19. fl. 
de ædil. edict. 


* L. 4. ff. de 
condict. tri- 
ticar. 


L. 47. in fin, 
ff. de pactis. 
I. 67. ff. de 
reg. jur. 
Nov. 1723. 
Sir John Sin- 
clair contra 
the executors 
of Bairnsfa- 
ther. 
m Feb. 3. 
1671. Blair. 
Feb. 1736. 
lady Logan 
contra Aﬀec 
of Eding- 
ham. 
" July 26. 
1711. Hali- 
burton, eod. 
die, Nisbet. 


4 p. 1669. 


Ly July 9. 
1663. Ha- 
milton. 


© July 3. 
1662. lord 
Couper. 

4 Fed. 19. 
1663. Muir. 


© Nov. 14. 


July 6. 
1661. Tel- 
ſer. 


b July 12, 
1672, Mur- 
ray. 


june 28. 
1672. Kil- 
gour. Dec. 
23. 1673. 


1. 1676. 
Veitch. 


* Fount. 6. 
Jan, 1686. 
Hepburn, 
Hume (ho- 
mologation) 
Feb. 1725. 
Johnſton, 


1662. L. 
Mochrum, 


1665. Skeen. 


5 Decem. 12. 
1665. Barns. 


Mitchel. F eb. 


1 20 Geo, II. 
m Decem. 20. 
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CoNTRACTS, perfected by conſent, are governed moſtly with us 
by the ſame rules as in the civil law, and ſuch as concern moveables 
may be proved by witneſſes, in manner after mentioned *; the prin- 
cipal are Mandate, Society, Sale and Location. 


ALL theſe, and other ſimilar contracts, when they concern the 
ipſa corpora, or ſpecies of moveables, admit of a proof by witneſſes, 
within five years after the cauſe of action: this was neceſſary for ex- 


pediting the commerce of them, writing being ſeldom uſed on theſe 


occaſions, and often impracticable. By the fame rule, that witneſſes 
are receivable to prove ſuch contracts in favour of the ſeller, lender 
or depoſitor, to conſtitute the contra, witneſſes ought to be admitted 
to prove payment of the price, or redelivery of the thing lent or de- 
vali Unumguodque eodem modo diſſolvitur quo colligatum eſt, and 
writing is as ſeldom adhibited to the performance of the contract, as 
to the conſtituting of it, 


* 


IT is to be obſerved, that divers contracts that might have been 
perfected, amongſt the Romans, by ſole conſent, require, with us, 
writing to their perfection, as hath been already faid in reſpect to 
land rights, &c. Conſent is not preſumed in a dumb man ®, and there- 


fore it muſt be 1 that he underſtood the nature of the deed, as 
ſhall afterwards be fully explained. 


ConsENT may be either expreſs, by Word or Writing; or facit, b 
Signs ©, or Deeds importing Conſent ; when it is inferred from ſuc 
deeds, the a& importing the conſent is termed e e which 
is * an implicit approbation of a former deed, or of another's right“: 
the Acceptance of any relative right is a ſpecial kind of homologation, 
and acceptance is always inferred from poſſeſſion, when no other 
title was in the poſſeſſorꝰ. | 


HoMoLoGATION is not preſumed*, and where the deed where- 
on it is founded can be aſcribed to any other cauſe, homologation will 
not take place : Proteſtation, that the deed ſhall not hurt the par- 
ty's own right, will ſave againſt homologation *; nor will an heir's con- 
firming an heritable ſum prejudice his intereſt therein as heir, that being 
erroneous. 
logation, which implies an approbation of it, can take no place i; 
for this reaſon, as above ſhown, one ſubſcribing witneſs to a deed, re- 
gularly does not infer his homologation of « contents, which he 
1s not preſumed to know, or at leaſt not to conſent to; and therefore 
it is otherwiſe, where, from the circumſtances and connection of the 
parties, the preſumption is, That ſuch witneſs was a communer, or 
preſent at the agreement, as a father or brother ſubſcribing witneſs 
to a daughter's or ſiſter's contract of marriage k. 


and 


NECESSARY acts, to which one may be compelled, will not in- 
fer homologation ; as a precept by a ſuperior, who is charged to in- 
feft the heir of the vaſſal; or a charter, in obedience to a charge to 
infeft an adjudger, or a diſponec, in terms of the late ſtatute!, will 
not imply the i acknowledgment of their rights m: nor will 
a corroboration, granted in 1 or payment under caption, infer 

5 
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an homologation of the debt *, unleſs abatement was given, which im- 


2 Feb. 18 
1680. Bur- 
net. July 3. 
1668. Rae. 


ly 6. 1661, 
Teller, 


w 28. inſtit. 
de action. 


.©Y 30. ibid. 


ports 2 tranſaction. 


65. Con- 

tracts, with 
the Romans, 
either bone 


ConTRACTS, among the Romans, and the actions thereon, were 
either bone fidei, or ricti juris : the firlt are theſe in which the judge 


had a liberty to determine, upon the mutual obligations of parties, 
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term after his 


from the nature of the contract, according to their preſumed will e, 
as in Sale, Mandate, Location, and others enumerated by the Empe- 
ror *: the other, were theſe wherein the judge was tied down to the 
expreſs covenant or words of the parties, as in Stipulation, and Loan 
of Money, We have little uſe for this diſtintion ; only Loan and 
Promiſes are ſtrictly interpreted: thus, intereſt is not due upon 
money lent or promiſed, unleſs it is expreſsly ſtipulated, as ſhall af- 
terwards appear. | A Fs | 


Brok I treat of the particular contracts, I ſhall touch a little 
farther upon the common requilites of all contracts. As to parties 
contracters, they muſt be capable to conſent ; and therefore infants, or 
perſons within the years of pupillarity, and idiots, can make no con- 
tracts; but tho ſuch perſons. cannot contract for want of a diſpoſing 
ming, yet they are capable of rights made to them by others, or de- 
ſcending to them from their anceſtors : thus, a bond may be granted, 
or an » a conveyed to an infant new born, or to an idiot, or other 
perſon incapable to accept, or they may ſucceed therein as heirs or 
executors to their relations. Grotius in fuch caſe ſuppoſes, that the 
law of nations allows perſons that want the uſe of reaſon to be ca- 

able of dominion, and other rights for common utility, the whole 
Lan kind in a manner ſuſtaining their perſon : Jus gentium (ſays 
he) ob-utilitatem communem introduxit, ut et infantes et furiofi domi- 
nia accipere et retinere poſſent, perſonam illorum interim quaſi ſuſtinente 
humano genere *. I conceive the law, by a fiction, ſupplies the con- 
ſent of ſuch. party, as to rights which tend to his benefit, whether as 


*Grot.de jur. 


L. © 3. 


death. 
R $ 7. 


to acquiſition or ſucceſſion; in the fame manner as, by the like fiction, 
the law holds a child in the womb as already born, in caſes which 
concern its utility; the caſe of Minors, Wives, Interdicted Perſons, 
and others, who, in certain reſpects, are diſabled to contract, is ſpoken 


1 ol in their proper places. 


— — — — * 


f Sup. tit. 5. 
and 7. 


1 Ir one is naturally capable to contract, but under a civil diſabili- 
Wh! ty, by forfeiture or the like, he cannot onſet this incapacity to his 
15 own contract i, being excluded by a 2 exception from propon- 
. ing it ; drunkenneſs, unleſs to that degree that it deprives the party 
«7 of the uſe of reaſon, will not annull his contract b. 


Hume de- 
ciſ. 64. Setra. 


h July 29. 
1672. lord 
Hatton, 


A PERSON dumb and deaf from his nativity regularly cannot con- 
tract, ſince he cannot underſtand the ſubje& matter of the contract i: 
thus, for that reaſon, he could not make a teſtament by the civil law * ; 
but if it was accidental, by a diſeaſe or otherwiſe, and that the per- 
ſon could write, there is no doubt but he can contraR, in the uh 
manner as if ſuch misfortune had not befallen him: if he is dumb, 
but hears, or deaf, but ſpeaks, which rarely occurs, whether it is na- 
tural or accidental, the perſon may contract, more eſpecially if he can 

| | " write: 
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96. 


0 Sup. tit. 4. 


e Sup. tit. . 
976, &c. 


f 11, Decem. 
1637. Fal- 
coner. July 
27. 1633. 
Gordon. Feb. 
15. 1630, 
Harper. june 
28. 1666. 
Mac More- 
land. 

£ Decem. 8. 
1664. Scot, 
Voet. 5 15. 
de ſtatutis. 

h Jan, 28. 
1673. lord 
Lyon. 


i Nov. 14. 
1628, Cum- 
ing. 

k Nov. 28, 
1678, Car- 
michael, 


Sup. tit, 4. jure autoris. 
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write ; and one naturally dumb and deaf may marry, if he or 
ſhe is otherwiſe capable, becauſe nature directs them to know the in- 
tent of ſuch ſtate; and many inſtances of that kind have occured. 


ONE may become bound to pay a ſum of money at a term af- 
ter his death, as is uſual in bonds of proviſion by parents to chil- 
dren, which is conform to the civil law; in ſuch caſe the heir is 
bound, as being underſtood the ſame 1 oupp in the judgment of 

0 


law, as the deceaſt, and it is only to reach him that bonds are ſo con- 
ceived, and accordingly ſuſtained. 


Ex Rox, in the Subſtantials of a contract, will no doubt vitiate it, 
but not, if only in the Circumſtantials of no great moment, but which 


will be rectified in execution upon the contract. Fraud and Force 
have been already treated of ©, 


Tux ſubje& of contracts, and all obligations, muſt be Lawful and 
Poſlible; and where they relate to facts, which the obligor either 
will not, or cannot, on account of the difficulty, perform, he is li- 
able to damage and intereſt, as has been fully obſerved elſewhere 9. 


Ir has likewiſe been already taken notice of ©, that contracts, en- 
tered into out of the kingdom, are regulated, as to the ſolemnities, by 
the laws of the place where they are perfected i; but at the ſame time 
it muſt be obſerved, that our judges cannot reje& a writing veſted with 
the formalities. required by our law; and therefore, no doubt, all 
writings, erfefted abroad, having the ſolemnities of our own law, 
will be ſuſtained, tho they want theſe of the country where they are 
granteds, The ſame rule holds as to ſolemnities of teſtaments. 


In contracts, the one party cannot inſiſt againſt the other for im- 
plement, till he aqearng is own part, and the caſe of his aſſignee is 
the ſame h, by the rule, that Qur - ex contractu, ipſe prius contrac- 
tum implere debet. This not only holds when the mutual conſidera- 
tions or conditions are ingroſſed in the contract, but likewiſe where 
they appear by deeds apart; and the writings being of the ſame date, 
and before the ſame witneſſes, is a great preſumption of their _ 


mutual cauſes of each other, and the depoſitions of the witneſſes will 


ſometimes be received to verify it i: but if the — —— have diffe- 
rent terms of performance, the party who has preſent execution will 


not be delayed“; and tho' a bond of borrowed money is gun it 


will not be good to the aſſignee, before the cauſe of it is performed by 
the cedent, if it contain the onerous cauſe for which it was granted, 
or the onerous cauſe is properly inſtructed, otherwiſe than by the ce- 
dent's oath; for in ſuch caſe the rule takes place, That all defences, 
competent againſt the cedent, are good againſt the aſſignee, qui utitur 
I have obſerved in another place!, what the ſubject 
matter of obligations and contracts muſt regularly be, and that, if the 
contract is unlawful or impoſſible in the ſubſtance, it is void, and 


ſhall briefly take notice of what farther occurs. 


Is 


67. Error in 
the ſubſtanti- 
als, but not 
in the circum- 
ſtantials of a 
contract, vi- 
tiates it: the 
ſubject of a 
contract muſt 
be lawful and 
ſſible; what 
if the fact is 
impreſtable. 


68. Deeds or 
teſtaments, 
executed a- 
broad, hav- 
ing the ſo- 
lemnities of 


our law, good. 


69. In con- 
tracts, the 
arty who 
* muſt firſt 
perform his 
own part; 
how far good 
to bar the af- 
ſignee, that 
the cedent has 
not perform - 
ed his part. 
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2 Po of Ir no preciſe time is adjected to the performance of facts, a reaſon- 
rmance able time ought to be allowed; and, as to the payment of money, a 
is adjected. convenient time, or when it is demanded in due courſe, is the rule. 
71.Ttisage- IN all contracts, as well as in bargains, about moveables, above re- 
_ — in lated, it is a general rule, that Unumgquodgue eo modo diſſolvitur quo 
that they Colligatum eſt, 1. e. that it muſt be diſſolved by matter of as high na- 
OTE ture as it was made: thus, verbal contracts may be diſſolved by words, 
matter of a or parol evidence; but contracts in writing ought regularly to be paſt 
high nature from in writing, unleſs the principal deed is by mutual conſent de- 
as they were ſtroyed; but, in paclis liberatoriis, a deed in writing may be paſt from 
ö made. 1 . * 
4 Verbally, ſuch paſſing from being proved by the other party's oath. 
* , | b . 
9 14 ones AGAIN, all covenants in contracts are to be taken moſt ſtrongly 
wy obſivaricns Againſt the covenanter, and in favour of the other party to whom they 
4 conſtrued a- are made, as was already obſerved, with reſpect to the conditions in 
1 n contracts in writing. I have in the above mentioned place * diſcourſed * sup. tit. ;. 
4 * of obligations of all kinds, and conditions thereto annexed, which 
0 I ſhall not repeat; but only take notice here of ſome conditions, Ex- 
Wl w_ or Implied, in obligations, that have not been touched, or at 
. leaſt not fully diſcuſſed in the before quoted title. 
3 73. Thecon- TT is frequently a condition in contracts of marriage, that, ( failing 
"ii contract of children, the portion, or part of it, ſhall return to the wife, or her 
3g —_— father's family.” This condition is held to take place, tho' children 
"i dren) how were procreated, if they predeceaſe the diſſolution of the marriage *: — 1 ou 
«tj underſtood, and, in like manner, if a wife is bound to reſtri& her liferent, In caſe e , 
. ff . * Av , ” ge) 12. July 
* of children, the reſtriction does not take place, tho children were 1688. Smi- 
% born that died before the r diſſolved by the father's death ©, . — 
4 This is conform to the deciſion of the civil law; and the reaſon is 6 band of 
* plain, viz. that the condition has reſpect to the ſtate of the family, as — 8. 
wy "(1 . . | une 1680, 
o | at the diſſolution of the marriage. Oſwald. 
ti N f 1 17. Feb. 
* | 74: Thaenn- I Have taken notice elſewhere, that generally conditions, adjected ho Long 
"mn —— of to bonds of proviſion by parents, © that the ſame ſhall be void, in caſe 27, Norten. 
+ 0. i] : 1 1 op ty 
1 with conſent the children marry without conſent of certain friends, are not regard- 1687. Ro- 
1 I ed in law: but I muſt farther obſerve, that even where ſuch conditi- TRY i 
1 held as fatif. Ons are effectual, as when grants by ſtrangers, or by parents in be- ff. ad Saum 
g 1 fied, if he half of children competently provided, are fo qualified, yet if ſuch Trebel. 
8 conſent is. conſent is required by the children, and no good reaſon given for re- uche 
_ as asked, and % C March 1682. 
78 refuſed with- fuſing it, the bonds ſhall be ſuſtained, tho they marry without ſuch Foord. 
1 out juſt conſent; or the court of ſeſſion, in a proper action, will oblige the Fount- 6: 
19 4 ground. * * . n . . . July 1688. 
1 friends to conſent in ſuch cafe, or authoriſe the childrens marriage Elles. 20. 
x} ; | without it C July 1688. 
++ of 1 Pringle. 
© ny , 5 5 5 8 fL. 28. I. 72. 
+l Uo | 75. By the By the civil law, ſuch conditions were in every caſe wholly reject- f. de val 
1 11 . 3 ed* ; and indeed all conditions againſt marriage, or the freedom of it, 2 ond, 
10 "1 on, and eve. were prohibited by that law s: but this reſpected only the party's firſt ;,;37 . 
1 ry other, in marriage; for a condition, © that a ſum ſhould only be due, during L. 63.1.4. 
„ prjucice of « one's widowity, was effectual, and on the party 's marriage the obli- 1. 2: < 
A! 1 marriage, re · gation became void, This laſt takes place likewiſe in our law. e 
0 18 jected. 22. 
1 . Ir 
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Ir a ſum is payable, Falling heirs of a marriage, it is not due while 
the marriage ſubſiſts, tho' the wife be ſuperannuated ; for the heirs 
of a marriage cannot be faid to have failed, while the — ſtill 


continues, ſuch conditions having a plain reference to the diflolution 
of the marriage *. 


WHERE a ſum of money is taken © payable to one, he being in 
« life, and, failing of him by deceaſe, to another,” the inſtitute is - 
and may uplift the ſum at pleaſure ; but, if he do not actually receive 
it, the ſame belongs to the ſubſtitute: but, if the bond is thus taken 
payable to one, with an expreſs condition, That, in caſe he do not up- 


lift it, the ſame ſhall be —_— to another, this condition is purified, 
and the ſubſtitute cut off, 


if the creditor ſued action for recovering 
the money, but was delayed by the debtor, ſo that he died without 


receiving itꝰ: wherefore the rule of the civil law, in the like caſe, 
takes place here, Aliud juris eſt, fi quid tacite continetur, aliud ſi ver- 


bis exprimatur ©; or, as it is otherwiſe ſaid, Expreſſa nocent, non ex- 
preſſa non nocent. | 


Boos of proviſion to children, payable at a certain age, imply a 
condition, I hat the ſums ſhall not be due, if they die before that age, 
by the rule, that Dies incertus habetur pro conditione ; and the caſe is 
the ſame, tho' the bonds bear to Their heirs and aſſignies, who could 
only claim in their right, and therefore the bonds become void, upon 
their deceaſe before ſuch age: but it was of late much controverted, 
if, in ſuch caſe, where, failing the child, the ſum was payable to a 
ſubſtitute, it became due to the ſubſtitute, on the child's — be- 
fore the age limited, or if the bond was ſimply void; but it was found 
that the lubſtitute: right took place : and indeed, I ſhould think, 
that the ſubſtitute's right can be leſs doubted, when the inſtitute dies 
before the certain age, than if he ſurvives it; for when the condition 


fails as to the inſtitute, the obligation becomes abſolute as to the 
ſubſtitute. | 


WHAT is faid may ſuffice as to contracts by word and writing: 
but J ſhall treat more particularly, in the following titles, of the con- 
tracts perfected by the intervention of things, and of theſe that require 
only, to their perfection, Conſent. The principal contracts there- 
fore of thoſe two kinds are, (as I have ſaid) Mutuum, Commodatum, 
Depoſite and Pledge ; Mandate, Society, Sale, and Location. After 
ſpeaking of theſe, I ſhall diſcourſe of the acceſſary contracts, and their 
incidents; and then conclude this book with the manner how ſuch 
obligations are diſſolved ; and ſince, for the moſt part, we follow the 
rules of the civil law in queſtions concerning contracts, I ſhall fre- 
quently refer to it, as I have already done, in ſupport of my poſitions. 


Obſervations on the Law of England, in relation to the premiſes, 
OBLIGATIONS Conventional, Contracts, Covenants and A- 


greements, (which often are uſed as ſynonimous words) in the law 
of England are termed Choſes, or things, in action. I have already 
obſerved, that a nude contract, or naked promiſe, without any con- 
{ideratipn of intereſt, is not yz 5 law *, tho' it is by ours; 

but 


76. A form 
payable, fail · 
ing heirs of 
a marriage, 
is not due 
while the 
marriage ſub - 
ſiſts. 


77. The con- 
dition, that a 
ſum of mo- 
ney ſhould be 
po to a 
ubſtitute, in 
caſe the cre- 
ditor ſhall 
not uplift it, 
fails, if the 
creditor in- 
tents action 
for recover- 


ing it. 


78. The caſe 
of a bond 
payable to a 
child at a cer- 
tain age, and 
failing of him 
to another, 
when the 
child dies be · 
fore ſuch age. 


1. Obligations 
convention- 
al, termed 
things in ac- 
tion : nude 
contracts, 
not binding; 


but a deed 


ood, where 
the promiſer 
can have any 
benefit, or a- 
void any 


_— oy 


3. Marriage 
is always un- 
derſtood a 
reſent con- 
deration to 
ſupport a 
promiſe of a 
portion. 


4. One under- 
taking to do 
a thing with- 
out hire, not 
bound to per- 
form. 


5. A conſide- 
ration paſt, 
not good to 
— — a 
ſubſequent 
328 un- 
eſs it pro- 
ceeded on a 
requeſt, 
which ſome- 
times is im- 


plied. 


6. Nor will a 
conſideration 
apainſt law 
ſupport a 
promiſe. 


7. The pro- 
bable ground 
for this pre- 
caution-of 
the law, in 
denying ac». 
tion upon 
nude con- 
tracts. 
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but this admits of an exception, viz. where the promiſe is by writ- 
ing ſealed : for a man is 1 to deny his own deed, or to affirm 
any thing contrary to the ſolemnity of contracting. The cafe of 


promiſfory notes is the fame by ſtatute *. 


THE rule as to promiſes, or nuda pacla, their raiſing action by the 
law of England, or not, is, that if the promiſer can have any benefit, 
or avoid any danger, on account whereof it is made, or if he, to whom 
the ſame is made, ſuffers any loſs by accepting it, the promile is good. 
'Thus, if one promiſes to pay a debt due by another, * if the creditor 
« will forbear for ſome months,” this is a good conſideration, for he 
may not ſue the other, who is the proper debtor, without breaking his 
promiſe ; and if the creditor had the debtor under arreſt at the time, 
the promiſe is good; for the deliverance from a perſonal danger is a 
good conſideration, and the creditor would ſuffer loſs by having ac- 


cepted the promiſe ®, 


MARRIAGE, even with reſpect to promiſes made after it, is always 
a preſent conſideration. Ihus, a promiſe by one to his ſon-in-law, to 
give him a certain ſum, in conſideration that he had married his 
<« daughter,” is good to raiſe an action, in the ſame manner as if he, 


or any other on the part of the woman, had promiſed before the mar- 


riage to give the intended husband ſuch a ſum, as a portion with her ©. 


Bur, if one undertakes to do a thing without hire, as to build a 
houſe, no action lies to compel him to perform it, for it is a ſimple 
contract, or nudum pactum; but, if he builds it wrong, action lies, 
and, in ſuch caſe, his negligence is the cauſe of action, and not the 
promiſe a. | 


A CONSIDERATION that is altogether paſt is not good to ſupport 
a ſubſequent promiſe, or to raiſe action thereon, unleſs there was a 
requeſt of the party to do it. Thus, if one disburſes ſeveral ſums of 
money for another, about his buſineſs, and the party concerned pro- 
miſes him a certain ſum upon that account, no action lies; unleſs it 
was done at his requeſt, of which the promiſe is very ſtrong evidence, 
for then the continuance of the benefit will make the conſideration 
good. But in ſome caſes the law implies a requeſt, as the being bail 
tor one, or acting the part of a ſervant :. 


A CONSIDERATION againſt law is not good to raiſe action; as a 
promiſe to give the ſheriff 6 J. for executing a writ, for he ought to 
do his duty without reward ; nor will a promiſe to fatisfy the debt, 
and fave the goaler harmleſs, © if he permit the priſoner, in executi- 
< on for debt, to go at large,” be effectual, becauſe it is againſt law *. 


Ix ſome of theſe caſes our law agrees with that of England, and 
in others it differs. In this laſt caſe, I apprehend, that action would 
lie, by our law, againſt the party who made fuch promiſe, at the 
goaler's ſuit, to indemnify him, if the priſoner ſhould eſcape; but 
the promiſe behoved to be proved. by the, party's oath, and not by 
witneſſes; and this is the great ſecurity, againſt perſons being enſnar- 
ed by raſh promiſes, or the turn of an unwary expreſſion, the im- 

port 
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port of which the witneſſes might eaſily miſapprehend. And as this is 
the true reaſon for ſuch precaution in our law; ſo likewiſe, I ſuppoſe, 
it is for the law of England's denying action entirely upon naked 

romiſes; for, if they were effectual, they behoved to be proved 
by witneſſes, according to the genius of their law. Thus, for the 
like reaſon, the civil law denied action upon promiſes, which they 
accounted nuda pacta, not effectual to produce it, unleſs they were 
conceived in a ſet form of words, by way of ſtipulation. 


WHERE there is an unlawful conſideration, as in the other caſe 
juſt mentioned, we would not only deny action upon ſuch promiſe, 
bar likewiſe oblige the party to reſtore the money, if it were paid in 
conſequence thereof; becauſe there was turpitude in the receiver, and 
none upon the part of the giver ; but, in all the other caſes above ſtat- 
ed, action would be good, tho' there was no conſideration at all, and 
much more, if there was a paſt conſideration. And indeed, I pre- 
ſume, that among the caſes where the law of England implies a re- 
queſt, That of a perſon's managing the buſineſs of an abſent friend, 
and thereon disburſing his money, would be one, in which caſe we 


allow the action negotiorum geſtorum, conform to the civil law. 


EFFECTUAL obligations conventional, by the law of England, 
are either ſuch as are introduced by the common law, as the penal 
double bonds, and the like, or by the ſtatutory law, as ſtatutes mer- 
chant or ſtaple, &c*. Thoſe are called Statutes, becauſe they are 
founded in ſpecial ſtatutes d, and may be called Judicial. Deeds, as be- 
ing Bonds of Record, acknowledged before certain judges authoriſed 
for that purpoſe, and have execution upon the body, lands and goods 
2 the obligor, as is expreſsly provided by the ſtatutes that found 

em. 


No ſuch obligations take place in our law, only the debtor may 
conſent to the recording the bond in the books of any judge com- 
petent, in order that ſummary execution may paſs N 0 his perſon 
and goods, the party being previouſly charged to make payment with- 
in the days of the charge, and failing to do it; but which has not 
the effect of the obligations by theſe ſtatutes, whereby the lands are 
ſubjected to execution, and affected with a real lien in favour of the 
obligec. 


CoNTRACTS were divided, by the civil law, into ſuch as were 
perfected, either by Intervention and Delivery of things, by word, by 
Writing, or by Conſent alone. This diſtinction does not take place, 
in the 3 ſenſe, by the law of England, more than by ours, as it 
did among the Romans; for tho' the contracts of loan, commodatum, 
depoſite and pledge, which are by the intervention of things; and 
theſe of mandate, ſale, location and ſociety, perfected by conſent, 
are, in a great meaſure, eſpecially ſuch as concern moveables, go- 
verned by the ſame rules as in the civil law, and of all which I am 
to treat in the following titles; yet theſe by word, (called Stipula- 
tions in the civil law) conceived in a certain form, by way of que- 

ſtion and anſwer, without which the obligation was void, have no * 
in the law of England, more than in ours. The manner of them 


being, 


8. Eſtectual 
obligations 
convention- 
al, are either 
introduced 
by the com- 
mon law, as 
bonds, &c. 
or ſtatute, as 
ſtatutes mer - 
chant, &c. 


9. The con- 
tract by 
words, called 
Stipulation 
in the civil 
law, takes no 
ow in the 
aw of Eng- 
land, and 
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land, 


11. No addi- 
tions neceſ- 
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in certain 
particulars. 


12. Sealing, 
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deeds; what 
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being, that the ſtipulator puts the queſtion thus, du promiſe to give 
me 10 l. the ſponſor anſwers, I promiſe to give it; as ſuch contract 
does not mention any cauſe or conſideration for which the promiſe 
is made, it is a nude contract, and void by the law of England *; 
tho', by ours, it would be binding, as any other promiſe, being prov- 
ed by the purſuer's oath, ſince the adhibiting a ſet form of words 
cannot annul the obligation, which would be good without ſuch form. 


SOMEWHAT ſimilar to the contract by writing, or Literarum ob- 
ligatio, in the civil law, obtains in the law of * 2 ; by it the Ex- 
ceptio non numeratæ pecuniæ, or the allegation, That the money ſaid 
in the bond to be borrowed was not delivered, lay againſt it for the 
ſpace of two years, and if, within that period, it was not challenged 
on ſuch head, the Conſideration could not thereafter be queſtioned ®. 
Thus likewiſe, if a bond, or other ſpeciality, is delivered to the ob- 
ligee, no averment, againſt what it contains, is receivable in Eng- 
lande. But ſuch is admitted with us, being proved by the ſuppoſed 
creditor's oath, as above. | 


A DEED, in the underſtanding of the common law of England, is 
an inſtrument written on parchment or paper, to which the follow- 
ing particulars are neceſſarily incident; 1. Writing on paper or parch- 
ment: for a deed is not good, if wrote upon wood, leather, cloth, 
or the like, becauſe the writing upon ſuch may be eaſily vitiated, al- 
tered or corrupted. 2. Perſons able to contract, ſufficiently named; 
if the Chriſtian name be wholly miſtaken, it is regularly fatal to all 
legal inſtruments, as well declarations and * as grants and ob- 
ligations; becauſe it is repugnant to the Chriſtian religion, that there 
ſhould be a Chriſtian without a name of baptiſm ; but, in grants or 
obligations, which would be good without any name at all, a miſtake 


a Fitzh. de 
nat. brev. 


119. Dyer 
fol. 90. ; 


* 44 te 
c. de non 
num. pec. 
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of the Chriſtian name does not vitiate them; as, to Thomas earl of 


Pembroke, by a wrong Chriſtian name, he being called William; or 
in a deviſe, if there be a ſufficient ſpecification of the perſon, for utile 
fer inutile non vitiatur*. This laſt, I conceive, would hold with us, 
even in the caſe of deeds, grants or obligations in general. 


THE common law required, in no caſe, any other deſcription of 
a perſon, than by his Chriſtian name and ſirname, unleſs he were of 
the degree of a knight, or ſome higher dignity : but, by the ſtatute e, 
additions are required in original writs of actions perſonal, appeals 
and indictments, of the party's eſtate or degree, myſtery (trade), or 
place of his abode; and when any particular relation or character 
gives a perſon rights or privileges, or makes him ſubje& to any bur- 
then or demand, it ought to be ſpecially ſet forth, as in the caſe of 
an heir ſuing or ſued . 3. A thing to be contracted upon, and apt 
words to expreſs the obligation concerning it. 4. Sealing and ach. 
vering before two ſubſcribing witneſſes t. 


Tux ſealing is the eſſential part of a deed, without which it is no 
deed. If the print of the ſeal is utterly defaced, the deed is inſuffi- 
cient, ſo that it cannot be pleaded, but may be given in evidence“ 
to the jury, to prove that there once was ſuch a deed, who will take 
trial of the fact, vig. whether it was ſcaled or not; for, where a deed 
is alledged in the plaintiff's count or declaration, (we call it his Li- 


bel) 
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bel) or the defendant's plea, regularly it muſt be ſhewed to the court, 
to the end they may judge whether there be apt words to make it a 

ood contract; but, if non eſt factum is pleaded, becauſe the ſealing, de- 
— or the matter of fact, is denied, it ſhall be tried by the jury *. 


WHERE the witneſſes to the deed are alive, the ſealing or delive- 
ry mult be proved by them, if the defendant deny the fame ; but if 
they are dead (as no man can keep his witneſſes alive, and time wears 
out all men) then, in the caſe of a charter of feoffment of lands, con- 
tinual and quiet poſſeſſion is a preſumptive evidence for the feoffee ; 
and the compariſon of the ſeals and the writings, with others of the 
fame perſon who is ſaid to be granter of the deed, is likewiſ: of im- 
portance, and the jury may procced upon ſuch preſumptions as full 
evidence“. 


W1TNEssEs to a deed, unleſs they are inſidels, or become non ſane 
memoriæ, or intereſted in the cauſe, may be ſworn before the jury, tho 
they be of the neareſt relation to the party claiming thereon, or of 
council, or ſervants to him; and the inſtrumentary witneſſes, or wit- 
neſſes to the deed, (if they are named in the body of the deed) ſhall 
be joined to the jury; and if they concur in the evidence, and find 
the deed, which is denied to be the deed of the party, to be his deed, 
the adverſe party is debarred of his attaint againſt the jury, becauſe 
there is more than 12 men that affirm the verdi& ; but the ſame ex- 
ceptions lie againſt joining the witneſſes to the jury, that may be ta- 
ken againſt one of the jury, That he is of near relation, or of coun- 
cil to the party, &c. but where the witneſſes are joined to the jury, 
and they ſind the deed not the party's that is ſaid to have granted it, 
the plaintiff, who conceives himſelf thereby aggrieved, may have his ac- 
tion of attaint againſt the jury, notwithſtanding ſuch joining ; for it is a 


maxim in law, That witneſſes cannot teſtify a Negative, but may an 


Affirmative . 


THE above maxim takes no place in our law; for a deed is hold- 
en good without ſupporting it by the witneſſes affirming the ſame ; 
and the dire& way of impeaching the deed is, by offering to improve 
it, by the witneſſes therein named their denying the ſubſcripti- 
ons to be theirs, or the party's having ſigned it, or owned his 
ſubſcription before them. However, when a writing is brought un- 
der challenge, the long poſſeſſion in virtue of it, and the compariſon 
of hand-writings, are of great weight to ſupport the deed, when theſe 
circumſtances concur in its favour; and the preſumption, by our law, 
is ſo ſtrong for a deed, that nothing ſhort ofa convincing proof of its 
being a forgery, or at leaſt of its being null, as not duly ſubſcribed 
in terms of the ſtatute 1681, can avoid it. 


THE date of a deed is mentioned by lord Coke, in one place 
as a formal part of it“; but, in another ©, where he is particular as to 
all the neceſſary parts of a deed, which are theſe above mentioned, 
he omits it altogether, but he explains the matter thus in his Re- 
ports , “That if an obligation bears no date, or a falſe or impoſſible 
cone, it is a good obligation from the time of delivery, if it is ſealed 
« and delivered.“ 

? T t-£ x 
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16. The ef- Ix a man deliver a writing ſcaled to the party to whom it is made, 
+15 yang as an eſcroll, to be his deed, only upon certain conditions, this is an 
the party as abſolute delivery of the deed *; for the delivery is ſufficient without * Cole r. inf, 
anelcro, ae ſpeaking any words, and, when the words are contrary to the 9. 
he act, which is the Delivery, the words are of no effect, Non — dic- 
ſame makes Zum, ſed quod factum eſt, inſpicitur : but deeds may be delivered 
4. al dat o. to 2 ſtranger as an eſcroll, to be delivered to the party upon certain 
therwiſe, if conditions, becauſe the act of delivery to a ſtranger, without words, 
22 to worketh nothing. As a deed may be delivered to the party with- 
« ur” out words, ſo it may be delivered by words, without any act of deli- 
very: thus, if the deed is lying ſealed on the table, and the granter 
ſays to the grantee, Take it up as my deed, or the like, it is ſufficient 
. delivery, when the grantee takes it up *. It would ſeem, that tho the * Coke 9. 
party's ſubſcribing the deed, as well as ſealing it, is — practiſ- rep. 137. 
cad, yet that his nag yg is not neceſſary by the law of England, 
y 


except in particular caſes, by ſpecial ſtatutes. 
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By our law, ſealing of deeds was the neceſſary ſolemnity, before 
writing became common, but thereafter the ſubſcribing or ſigning 
them, by the party's ſetting his name or ſubſcription to the deed, came 
in place of ſealing; and therefore, unlels it is ſigned by him, or no- 
taries for him, if he cannot write, it is void; and ſealing deeds, except 
in charters from the crown, is quite out of uſe with us. The a& 
introducing the ſubſcription of parties, in place of their ſealing ©, ſets P. 1540. 
forth, © that divers frauds had been committed, by abſtracting people's 117. 
« ſeals, and ſealing deeds with them, even after the party's death,” which 
ſhews that every man had, with us, his own ſel: but this is not requi- 
fite by the law of England; for one may ſeal a deed with any ſeal 
whatever, and, if the party lift up the ſeal from the wax (on which 


the impreſſion is made) it is ſufficient, tho' another put it on, and make 
the impreſſion with it. | | 
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THERE is another conſiderable diverſity between the law of Eng- 
land and our law ; for, by our law, if the writing appears ſigned by 
the granter, and is out of his hands, it is not incumbent upon the 
grantee or creditor to prove cither the ſigning or delivery ; but the 
1 inſert as granter of the deed, if he denies the ſubſcription to be 

is, mult prove that he did not ſubſcribe it, by proponing improbation 
-againſt the ſame, viz. averring that it is a forged deed, and which he 
muſt prove, either by the witneſſes inſerted in the inſtrument, or other- 
wiſe, to the ſatisfaction of the court; and, as to the delivery, it is re- 
gularly preſumed to have been at the date of the deed; and if the par- 
ty that ſigns it pretends that the creditor or obligee got it wrongtul- 
ly into his hands ; or that it was delivered to him upon certain condi- 
tions, he muſt prove the ſame by the receiver's oath, unleſs there is a 
writing to ſhew the depoſitation, or conditions of the delivery. 


17. Deedsor DgEDs or contracts may be either Pole, conſiſting of one ſide, 
contracts ei- 


ther pole or Or Indented, of more ſides, whereof one is called the Original, ſeal- 


indented ; ed by the principal party, viz. the Feoffor, Grantor or Leſſor; and the 
the nature of . a , | 
Jeeds indent. Other is termed the Counter part or parts, ſealed by the other con- 


ed, raters. It may be not only bipartite, but tripartite and quadripartite, 
Sc. according to the number of the contracters, and all the ſides 


muſt 
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muſt be indented alike: it is called an Indenture, becauſe the paper, 
on which the deed is wrote, is cut unevenly in and out, on the top, or 
on the ſides, anſwerable to another writing or writings that contain 
the very ſame words ; but that of the paper's being indented is of no 
uſe by the er cuſtom, which is, that all the parts are Originals, 


viz. ſigned by all the parties“, which is the form of contracts with 
us, and generally always was. 


IT is to be obſerved, that, both in the law of England and ours, 
tho' a contract ſhould be executed by a deed pole, ſubſcribed only b 
the principal party, the acceptance by the other will ſubje& him to 
the benefit therein reſerved to the grantor : thus, if a feoffment in 
fee is made by a deed pole, reſerving a rent, this reſervation is good ; 
and my lord Coke obſerves, That, of old, a deed indented was called 
charta communis, a common writing, becauſe each party had a part; 
and a deed pole, charta de una parte, a writing of one ſide, becauſe 
one of the parties only had itꝰ. Of old, with us, Tacks or Leaſes 
were only in uſe to be ſigned by the Leſſor, and not by the Leflee ; 
but the cuſtom, long ſince, is, that both parties ſign them; as like- 
wile the contract for conſtituting a feu right conſiſts of two ſides, ſign- 
ed both by the ſuperior and vaſſal; but infeftments of blanch hold- 
ings are, for moſt part, ſigned only by the granters, and ſo are deeds 
pole, little or no benefit accruing to the ſuperior in theſe holdings. 


SOME writings, by the law of England, do not require ſealing, 
but their being ſigned by the party is ſufficient, as bills of exchange, 
promiſſory notes and teſtaments; theſe that are ſealed are called Spe- 
cialities, — they muſt be Specially pleaded, that the court may 
judge whether they are good or not as to matter of law; but the 
matter of fact is left to the verdict of 12 men, as juſt ſaid: whereas 
the other writings are only to be given in evidence to the jury, who 
may found their verdi& upon them, or receive other evidence, as they 
ſee cauſe. Hence 1 conceive it is, that, in expounding the ſtatute of 
limitation e, the ſame rule is laid down for bills of exchange and notes, 
which are not ſpecialities, as for debts upon a ſimple contract, with- 
out writing. With us, all writings, that have the formalities required 


by our law, are equally effectual to produce action; but the court of 


ſeſſion will not ſuſtain action upon bills of exchange, if they have ly- 
en over a long time, at their arbitrement, according to circumſtances, 
unleſs the debt is proved, by the defender's oath, to be owing. 


OBL1GAT10NS, or Contracts in writing, are either pure and abſo- 
lute, or to a day, or have a condition annexed, upon exiſtence or per- 
formance whereof the validity of the obligation depends. I have ta- 
ken notice of ſome particulars touching conditions in feoffments and 
obligations *: but I muſt farther obſerve a conſiderable diverſity betwixt 
the , 25: of England and our law, touching conditional obligations 
which depend upon a caſual event, as, If ſuch or ſuch a thing ſhall hap- 
pen, viz. that, by their law, if the obligee or obligor die, before 
ſuch caſual condition exiſt, in ſome caſes the obligation is void e; 
whereas with us, in conformity to the civil law, the creditor tranſ- 
mits the hope of ſuch obligation to his ſucceſſors; and, if the event 


happens after his death, the debt is due: the caſe is the fame, if 


the 
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22. How far 


a deed, &c. of 
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the debtor die, .- the condition, the action is good againſt his 
repreſentatives, if it afterwards exiſt. 


A BoND by an infant, or uon comps, is void, becauſe the law has 
appointed no act to be done to avoid it; and the only reaſon why the 
party cannot plead non eft factum, is, in reſpe& the cauſe of nullity is 
extrinſic, ws does not appear on the face of the decd; but if ſuch 
perſon and another is bound in the ſame deed, the other ſhall be ſu- 


ed alone, and is liable for the whole“. 


A BLIND man, and one that is born dumb and deaf, may exe- 
cute and deliver a deed ; but if he be both blind, dumb and deaf, he 
can make no gift or grant, being deemed without all underſtanding®. 


IF a man that is not lettered gets a deed read to him, contrary to 
what is contained in the deed, and which is accordingly ſealed and deli- 
vered by him, it is not a good deed; but, if he could read, ſuch falſe read- 
ing of the deed will not relieve him, for it was his own folly that he 
did not read ite. 


So defects in deeds are ſuppliable by the Chancery in equity, in 
order to anſwer the intention of the grantor. If the grantee or obli- 
gee loſe the deed, they ſhall have remedy —_ the grantor or obli- 


gor, in equity, upon the plaintiff's giving ſecurity to indemnify the 


defendant, againſt any perſon that may afterwards demand the thing, 
that was contained in the loſt deed, 


PRomM1ssORY notes, before the ſtatute of queen Anne*, were on- 
ly as ſimple contracts, and did not prove the conſideration; and now 
the ſtatute makes the note evidence of the conſideration, which it was 
not before: whereas a bond ſealed and delivered, in reſpect of the ſe- 
veral ſolemnities accompanying it, is good, tho there was no conſide- 
ration; for, in ſuch caſe, if there was no fraud in obtaining the bond, 
the money was a gift in law to the 2 ; but a note without a con- 
ſideration is but nudum pactum, or a ſimple contract, not effectual to 


produce actionf. 


Ir is a conſtant practice before the courts at Weſtminſter, that, 
upon payment of the duty and penalty, 2 deed wrote upon unſtampt 
paper is made good; for the ſtamp acts were only intended for ſe- 
curing the duty to the crown, and not to take away any evidence 


trom the party *, | 


As to the interpretation of deeds and wills, there is no great diver- 
ſity between the rules followed in the law of England, and theſe with 
us above remarked, and which are founded in the nature of things : 
thus, one clauſe muſt be explained by another : words ſubſequent 
may qualify or abridge the precedent : general words ſubſequent ſhall 
be reſtrained by the precedent particular words b. 


Ir is likewiſe a rule, That where there are firſt general words, and 
after an exception of ſome particulars, all that is not excepted is with- 


in the general words; and it is a moſt extenſive rule of interpretation, 
That 


Vin. (void, 
and voidable) 
P- 125, &c. 


d 


Ibid. p. 12, 
8 


© Ibid. p. 36. 


4 bid. 104. 


3 and 4 
Ann. c. 9. 


Rep. of 
caſes in _ 
ty, printe 
1742. 
Brown's caſe. 


£ Vin.(ſtamp 
acts) p. 491, 


> Vin. (in- 
terpretation 
of deeds and 
wills) P- 575 
&c. 


a Thid.6 I &c. 


> Ibid. p. 147. 


829 Ch. II. 
C. 3. 


d Bac, new 
abr. (agree - 
ments) 74. 


e Inf. tit. 22. 


Tir. XI. Obſervations on the Law of England, &c. 353 


That Talis interpretatio facienda eſt, ut evitetur abſurdium et inconve- 


niens, ſuch interpretation muſt be made, as to avoid any thing that 
is abſurd or inconvenient®*, 


In theſc tules both laws agree, but in the following one I imagine 
they differ, viz. That where two clauſes are in a deed, the one con- 
——_— the other, the firſt ſhall be good, and the other void, but 
that it is otherwiſe in wills b. I incline to think, that the rule with us 


would 3 be, as well in deeds as in teſtaments, that which is 


obſerved in the law of England, in the caſe of wills, viz. That the 
latter clauſe will be the rule in judging thereon. 


CERTAIN contracts are ſaid to be perfected by conſent, as Man- 
date, Society, Sale, and Location; not as if conſent were not requi- 


lite to all contracts, but becauſe thoſe are good without intervention 
of things, writing, or a certain form of words. This was the caſe 
by the fa of the Romans: but in the law of England, and likewiſe 
of Scotland, in _ particulars there is a —_ Thus, by a 
ſpecial ſtatute in England, “all eſtates, intereſts of freehold, or term 
« for years, or any uncertain intereſt in, or out of lands, mult be 
« conveyed by writing, ſealed by the parties making them, and, other- 
ce wile, have no greater effect than an eſtate at will; and no contract, 
« for the ſale of goods, for 10 l. or above, ſhall be good, except the 
« buyer receives part of the goods ſold, or gives earneſt to bind the 
« bargain, or in part of payment; or ſome note thereof in writing be 
6 . and ſigned by the parties to be charged therewith; and no 


“action ſhall be brought upon any agreement, that is not to be per- 


« formed within a year from the making thereof, unleſs it is contain- 
ed in a writing duly ſigned ©.” And the fame act requires likewiſe 
writing to wills, in many caſes, as ſhall be obſerved in its proper place. 


Norwir nsr AN DIN the above ſtatute in England, if an agree- 
ment be made concerning lands, tho' not in writing, and the party 
reccives all, or part of the price, the court of chancery will, in equity, 
compel a ſpecific performance of the whole agreement ; LS this 
is out of the ſtatute, which deſigned to defeat ſuch agreements only, 
whereof no part was carried into execution ; but receipt of the price, 
or part of it, muſt be proved by the ſeller's acknowledgment, or his 
writing: and I apprehend the ſame rule holds with us. 


Bu r regularly our law, in all rights of lands, and intereſts in them, 
requires a writing duly ſigned by the granter, to the conſtitution or 
conveyance of them, as likewiſe to the conveyance of any deed exe- 
cuted in writing: but bargains about moveables, for the benefit of 
commerce, are ſuſtained without writing to the greateſt extent, and 
may be proved by witneſſes within five years, tho' there be no ear- 
neſt given, and tho' not performable within a year. 


IT is to be obſerved, that, by the law of England, no action of 
debt lies againſt executors, for debts due on may contracts, or ſuch 
as are not conceived in writing, wherein the detendant may Wage his 
law, i. e. take an oath, that the debt demanded of him is not due; 
of which I ſhall diſcourſe fully 5 Ibis is peculiar to the 

u u u 


law 


neral words, 
implies, that 
all is compre- 
hended which 


is not ex- 


cepted. 


29. All eſtates 
or intereſts, 
in, or out of 


lands, muſt 


be in writing 


duly execut- 
ed; and all 
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30. No action 


of debt lies 
upon ſimple 
contracts a- 
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law of England, and founded on this preſumption, That tho' the debt 


| waged his 
| i r was once Owing, and was to be proved by witneſſes, yet the defen- 
1 caſe lie. dant might have ſatisſied the party in ſecret, whereof he had no teſ- 
ik 4 it timony of witneſles ; and it was thought moſt juſt, that, ſince the de- 
„ | ceaſed might have freed himſelf by his oath, the debt ſhould yup 
16 by his death; but it is remarked, that, as to the party himſelf, this 
will waging of the law is frequently avoided, by the creditors bringing 
«4 an action of the caſe inſtead of an action of debt; and, by the ſame 
N rule, they may bring ſuch action againſt his executors *. — 
„ . 
[7 31. Where As, by the law of England between joint tenants, the ſurvivor has 
WY. there are the entire tenancy and poſſeſſion during his life, and not the heirs or 
oh [ | Jo®reditors” executors of the deceaſed ; ſo, between perſons that have a joint e- 
1 in joint obli- ſtate or poſſeſſion of a chattel, real or perſonal, the ſurvivor ſhall have 
„„ gon I. ie 7 Thus, if a leaſe of lands be made to two, for a term 
, * 
"8 the ſurvivor Of years, he who ſurvives of the Leſſees ſhall have the tenements to 
1 . hasthewhole, himſelf during the term: and if a horſe, or any other chattel perſonal, 
5 except in the . | | . 
1 caſe of joint is given in that manner, he who ſurvives ſhall have the horſe ſolely. 
" | merchants. And the fame rule will hold in all obligations, covenants or contracts; 
4 and therefore, if an obligation is made to two or more, jointly, for one 
RY debt, he who ſurvives ſhall have the whole debt: but there is an excep- 
1 tion, for the ſake of commerce, as to joint merchants, with reſpect to 
1 whom the proportion of the wares, or joint ſtock, ſhall go to the execu- 
1 tors of the deceaſed, and not belong to the ſurvivor . al ſee. 
F | |; 1 . "x . . Coke 1 in 
ot i " THAT which holds in the caſe of joint merchants, is the rule with 182. 
4 us in all caſes, where many have joint intereſts in a ſubject, That the 
Wl ſhares of the predeceaſing go to their repreſentatives, and not to the 
ng ſurvivor, unleſs it is cal provided to the longeſt liver ; and like- 
1 wiſe except in the particular caſe of lands conveyed to husband and 
41 wife, which commonly reſolves into a liferent only of the whole, as 
1 | | to the wife, in caſe ſhe ſurvives the husband, 
jl 118 F 
1 Mutuum, or Loan of money, and other things conſiſting in quantity. 
1 | 
ſt 1. Loan ap- HE. firſt of the 2 contracts, perfected by delivery of 
1 1 things, is Mutuum, which, and the contract of Commodatum, 
1 {i a4 comme. come under the general term of Loan. The eſſential difference be- 
. datum; the tween them is, That, in mutuum, the property of the thing lent goes 
a} 1 8 to the debtor; whereas, in commedatum, it remains with the lender, 
i 44.8 twixt theſe Who gives only the gratuitous uſe of the thing. Mutuum or Loan, as 
. contracts: taken in this Title, is, © where money, or any other fungible is de- 
4 mY than in i. © livered, for the like quantity, to be reſtored, of the ſame kind and 
1. lt; tile what; © quality.” A Fungible (res fungibilis, a civil law term) is that 
0 19 f — hone which is eſtimated according to the quantity, in number, weight or 
- 4 money, in meaſure, as money, wine, corn, or the like 2, But the principal L. 30. pr. 
ft 2 15 ſubject of loan is Money, wherein the extrinſic value, or common * ) S = 2 
a ler eva” rate, at which, by public authority, tis current, is conſidered, with- © 
| conſidered, out regarding the matter, or intrinſic value. 


IT 


Tit. XII. Mutuum, or Loan of Money, &c. 355 


IT may likewiſe conſiſt of other things, conſidered as in kind, and 
not as individuals, Thus, Steel-bow goods, which are cattle, corn or 
ſtraw, delivered by the heritor to the tenant, for the like number or 
quantity, of the ſame kind and goodneſs, to be re- delivered at the 
end of the tack or leaſe, are eſteemed to fall under this contraR. 


INDEED, in the caſe of Steel-bow, the property is transferred to 
the tenant, and- the goods, after delivery, periſh to him, or ma 
be diſtrained or poinded for his debt; at the ſame time, the boy's 
ter's claim, for the like quantity of that given in ſteel-bow, ſeems, b 
the inſtructions given to the commiſlars of Edinburgh, anno 1666, to 
be privileged on the deccaſt tenant's effects, and was to be deducted 


| with other privileged debts, in confirming the tenant's teſtament, be- 


fore the Quot was ſtruck, or the proportion of the goods, due to the 
biſhop on confirming, was aſcertained. 


THis claim of ſtecl-bow, by ſome old deciſions, falls under the 
heritor's ſingle eſcheat, goes to his executors, and not to his heir, but 
cannot be recovered till the iſſue of the tack, more than the heritor 
himſelf could inſiſt for the ſame till then *; and all the intereſt of the 


heritor is a perſonal right, or action againſt the. tenant for the like 


quantity, which is of the nature of an action of debt upon a loan b. 


IT ſeems to merit conſideration, notwithſtanding the above quoted 
old deciſions, whether ſteel-bow ſhould go the executors, and fall 
under the heritor's eſcheat. The obligation for it is in effect a qua- 
lity affecting the lands, which, fo far as the ſteel-bow extends, is 


fundus inſtructus, and therefore ought, as would ſeem, to run always 


with the lands, and go to the heir (as coaliers follow the coal-work) 
and not to the fisk or executors, 


Ar the ſame time, ſince the property of the goods is in the tenant, 
I cannot ſee but the ſame muſt be affectable for his debts, becauſe o- 
therwiſe an hypothec ſhould be conſtituted to the heritor upon goods 
in the owner's poſſeſſion, which is unknown in our law, farther than 
for a year's rent: in ſuch caſe, the heritor in effect ſells thoſe goods 
to the tenant, and the intereſt of the price is an' advanced rent in 
the mean time, and re- delivery of as many goods of the fame kind 
and value at the end of the leaſe is the price; and he has the ſame ſe- 
curity for the price, as every other perſon who ſells goods upon truſt, 
which may be diſtrained, for the buyer's debts, the next hour. | 


As to the privilege on the tenant's executory for the ſteel- bow, I 
know not upon what principle it is provided; for, at that rate, if a 
furniſhed farm ſhall be let to a tenant, the heritor may have, in a 
manner, a privilege upon his whole exccutory for the ſteel-bow goods 
wherewith he had furniſhed it, which ſeems unreaſonable. 


IT may be a queſtion, whether the ſteel- bow paſſes to the diſponee 
of the lands, tho' not expreſt; it would ſeem that it muſt, becauſe 
the rent is payable in part for the uſe of theſe goods, and the diſpon- 
er has denuded himſelf of all right to the rent, ſo that he cannot 


claim theſe goods, the taking away of which from the tenant mult of 


neceſſity 


2. Mutuum 
may conſiſt 
of things 
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in kind, and 
not as indi- 
viduals : this 
is the caſe of 
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goods; the 
nature of ſuch 
contract. 


3. The heri- 
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executors. 


4. Tisdoubt- 
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bow goods 
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goods affect- 
able by the 
tenant's debt, 
and the heri - 
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nee to the 
lands, tho” 
not expreſt. 
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5. Themoney 


is alienated 


by the na- 
ture of this 
contract, and, 
if it acciden- 
tally periſh, 
it is loſt to 
the borrower, 


8. Money 
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larly not ca- 
pable of this 
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void. 
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value is onl 
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neceſſity diminiſh the rent, and therefore the diſponee has right to the 
ſame, as tacitly conveyed to him with the lands and rents. f 


In this contract of loan, the intention of parties is to alienate the 
thing lent; for the uſe of fungibles conſiſts in the conſumption of 
them; and if the ſame individual thing is to be re- delivered, as money 
lent to make a ſhow, or toward a ſimulate conſignation, it is not mu- 
tuum, but commodate*; therefore, in the contract of mutuum, if the 
thing lent periſh, the loſs is the borrower's, whoſe property it be- 
comes ; Et res perit domino ſus, the thing muſt periſh to its owner. 


MoNEyY could not, by the civil law, be lent to ſons in family, 
without their father's conſent *®. Our law follows not this principle, 
the paternal power having no ſuch influence with us: but wives re- 
gularly are not capable of this contract; all perſonal bonds by them, 
whether authoriſed by their husbands or not, being void ; nor has the 
creditor any action for recovery of his money againſt the husband, 
farther than he proves, that it was profitably wa by for his bchook, 
who alone in that caſe is liable. Bur of this I have ſpoken fully elſe- 
where ©. Thus likewiſe, by a ſtatute, money, knowingly lent for 

aming, or betting on the ſides of the players, cannot be recovered 
9 — the borrowers !: and bills, or other obligations granted for the 
ſame, are declared void, in the ſame manner, as if they had been 

ranted for money won at gaming or betting; but neither thoſe who, 
| bij fide, lend their money, or for onerous cauſes take right to theſe 
obligations, not being privy to the gaming or betting, ſeem to be with- 
in the ſtatute. 


Pa vu muſt be made by a thing of the ſame kind, quantity 


and value, with that which was borrowed, as was above mentioned, 


This, in other ſubjects beſides money, is ſometimes troubleſome ; 
for the goodneſs of corn, wine or oil, of the fame kind, muſt be con- 


| ſidered ©: and indeed, in a loan of money, it was of old to be paid 


of the ſame goodneſs that it was when borrowed ?; but cuſtom ſince 
has allowed the current money, at the time of payment, according to 
the common rate and value, to be ſufficient in all payments. 


By the civil law, Mutuum was one of the contracts „ricti juris, and 
ſo no intereſt was due, unleſs ſtipulated: neither with us is intercſt 
due upon borrowed money, except where it is ſpecially covenant- 
ed, and in ſome other particular caſes, to be related in the proper 


place. 


'THE loan of money, as all other contracts, might, by the civil 
law, be proved by witneſſes, but by ours only by writing, or oath of 


the borrower, as I took notice above; but the loan of other things, 


whether by way of mutuum or commodate, may be proved by wit- 
neſſes, according to the general rule, aſcertained by ſtatute, 'I hat bar- 
gains about moveables may be ſo proved, the action being always 
brought within five years of the delivery of the goods s. Where the 
bond bears borrowed money, if That is redargued by the creditor's 
oath, the true cauſe may be proved by the inſtrumentary witneſſes, 


as it may where the deed bears no cauſe, in order to ſet it aſide, as 


obtained unduly l. 


AN 


© Sup. tit, 5. 


19 Annz 
c. 13. 


©L. 3. ff. de 


reb. cred. 


p. 1457. 
c. 19. 


e. 9. 
h July 22. 


1622. David- 


ſon. Fount. 
June 10. 
1696.Brown, 


TiT. XII. Obſervations on tbe Law of England, Sc. 357 


Any other contract may be transformed into mutuum : thus, the 
price of a thing fold, or any other debt, may be changed into a 
bond bearing Borrowed Money“, by a ſiction of law, termed Brevis 
mans, or Short hand delivery; which ſuppoſes that the buyer, or 
any other debtor, delivered the money and borrowed it again from 
the creditor ; and when money is paid, by error, to a perſon to whom 
it is not due, he is liable to repay it in the ſame manner as if he had 
borrowed it; this, in the civil law, is termed Promutuum d. An ac- 
tion of debt ariſes on this contract againſt the debtor; and if he has 

ranted a bond of borrowed money, with a clauſe of regiſtration, 
— diligence may proceed againſt him in common courſe. 


Obſervations on the Law of England in relation to the Premiſes. 
LOAN of money is, for moſt part, uſed in England by Penal 


Bonds for double the ſum borrowed, with a condition annexed, That 
if the obligor pay, at the time limited, the ſingle principal ſum there- 
in mentioned, with the intereſt from the date, and damages, then the 
obligation ſhall be void, but, in default of ſuch payment, it ſhall 
fubſiit; but, as this often 2 a hardſhip upon the debtor, it is 
provided, by ſtatute, that if the defendant, either before or pendin 
the ſuit, ſhall pay the 2 ſum, intereſt and coſts, the court ſhall 
give judgment to diſcharge him *. This is the courſe followed by our 
judges when ſuch bonds come in ſuit before them, and they reſtrict 
the intereſt to the legal intereſt here, tho' the bond ſhould be grant- 
ed in Ireland, or any other country where the intereſt is higher; but 
they will not give judgment for more than the double ſum, tho it 
ſhould have run in arrear thirty years or more, becauſe ſuch is the 
convention of parties. 


IT would ſeem that, by the law of England, money may be lent 
without writing, and recovered upon a proof by witneſſes: the caſe 
with us is, that ſuch loan of money can only be proved by the par- 
ty's oath who is alleged to have received it ; and if he own that he 
borrowed it, but that he has paid it, ſuch quality of his oath will be 
admitted to abſolve him. Loan of other things, called with us Fun- 
gibles, which paſs by weight or meaſure, as corn, wine, oil, &c. 
to have the like quantity refunded, may, by our law, be proved b 
witneſſes within tive years; and ſuch loans may be proved by . 
es at any time within ſix years in England, conform to the ſtatute of 
limitation b, but after that period the debt is not recoverable, even by 
the oath of the party, that it is ſtill owing. 


Ir is not required by the law of England, more than by ours, 
that any preciſe form of words or ſtile be uſed, in order to make an 
obligation binding: thus, a writing in theſe words, I am con- 
« tent to give to ſuch a perſon ten pounds at Michaelmas next,” 
was holden to amount to an obligation, in the ſame manner as an 
expreſs obligation to pay *. 


XXXX TAY. 
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a Feb. 1. 
1669. Brown. 
Harcus (ſub- 
ſcription) 
Nov. 1682. 
Galloway. 

b Hume, 
(writ) June 


T I 2 XIII. | 
_ Bills of Exchange. 
1. Where \ HE ordinary way of remitting money, eſpecially among mer- 
two are anly chants, is by Bills of Exchange: this Exchange Contract is 
l af as. ſimilar to that of Mutuum, but it partakes likewiſe of Mandate and 
change; it i Exchange, and is a compound of all three, and has os. far- 
woe 1 uh ther peculiar to itſelf, Where only two are concerned, it is truly the 
ney, but that contract of loan of money, which was not the original intent of bills of 
= the we exchange : theſe were introduced for the facility of commerce, that 
this contrag. money by that means might be more eaſily remitted from one place 
or kingdom to another, at a certain rate of exchange, from whence 
they are called Bills of Exchange. 
2. Abilot A BILL of Exchange is, An order by the Drawer, directed to an- 
— I s other perſon, to pay a ſum of money to the drawer himſelf, or o- 
frequently © ther perſon, at the time and place agreed upon.“ Four ovens are 
A 1 ently concerned in a bill of exchange, two at the place of the 
tree, and draught, the Deliverer or Remitter, who gives the money or value 
ſometimes received, and gets the bill for the ſame, and the Drawer, who receives 
— it, and draws bill for the value in exchange; two at the place of pay- 
| ment, the Accepter, upon whom the bill is drawn, and the Poſſeſſor, 
to whom the bill is made payable, and to whom it is ſent, by the de- 
liverer, to receive the money from the accepter ; ſuch bill generally 
mentions the delivercr from whom the value is received. 
Bor three perſons often tranſa& this buſineſs, viz. where the bill 
is drawn upon a third perſon, payable to the deliverer of the money 
or value ; and ſometimes two only are concerned, as when he that 
delivers the money draws the bill upon the receiver, payable to the 
drawer himſelf. 
3- 4 party's In favour of commerce, the law Merchant has not only diſpenſed 
bill inſteng in bills with the ordinary ſolemnities of other writings, that they need 
of ſubſcribing not be holograph, or have witneſſes; but likewiſe the party's mark, 
his name, = in place of the ſubſcription of his name, will be ſuſtained, upon a 
ar notaries proof that it is his mark, or that he was in uſe ſo to ſubſcribe * ; and, 
— if the party cannot write, or did not uſe ſuch mark, a notary ſubſcrib- 
that lung. ing for him will be good, in bills of the greateſt value *; for the act, 
write, good; Which requires two notaries and four witneſſes to writings of impor- 
more acvile- tance, where the party cannot write, does not take place in bills which 
caſe, to take require no witneſſes, and indeed they mult be governed by the law 
a bond. 


and cuſtom of nations. 


Bur, as in the party's mark at a bill, when he denies it to be his 
mark, there muſt be a proof that he really adhibited it, fo I conceive, 
that where a notary ſubſcribes for a debtor in a bill, who denies his 
giving warrant, there mult be a proof, by unexceptionable witneſſes, 
that the notary ſubſcribed the bill by his warrant, and in ſuch caſe 
there can be no danger; whereas, otherwiſe, there would be no ſafe- 
ty, if the whole matter were to depend upon the fidelity of the nota- 
ry. And to be ſure, in ordinary caſes, the ſafer method is to take 

one's 


28, 1728. 
Dinwoody. 


*P, 1696. 

C. 25 Feb. 9. 

1711. Brand. 

21. June 
idem. 


d Scarl. c. 8. 
. 16. 7. 17. 


© Jan. 14. 
1726. Gib- 
ſon. obſ. by 
Hume, deciſ. 
78. 


« Marius, 
p. 14 l. Scarl, 
c. 16. r. 33. 


© Mar. p. 71. 
Scarl. d. o. 
and r. 


19. March 
1707. Scot. 
Bruce, deciſ. 
126. Ker. 
18. july 
1712. Cheap. 
Fount, 2. 
Feb. 1700. 


Bruce, deciſ. 
6 7 . A uchin- 
leck. 


Tir. XIII. 


one's bond, duly ſubſcribed by two notaries, before four witneſſes 
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eng when he cannot write, himſelf, whereby the danger of 
forgery will be prevented, and a tedious proof avoided ; but ſuch ex- 
pedient among merchants would not anſwer the exigencies of com- 
merce, and primary intent of bills of exchange. 


BiLLs, blank in the creditor's name, fall under the ſtatute * 
annulling blank writings, as was above related, but, that it was blank 
at delivery, can only be proved by the poſſeſſor's oath. Indorſations 
are commonly, with us, blank, and without date, and are excepted 
from the laſt mentioned act, which may be dangerous, and is con- 
trary to the advice given us by writers on bills. Acceptance of bills 
needs no date, unleſs they are payable on, or ſome days after ſight. 


THo' the form of a bill regularly bears the ſam payable to ſuch 
perſon or order, yet theſe laſt words, or order, are ſuperfluous, where 
the bill is taken payable to the drawer himſelf, who delivers the va- 
lue, which may, notwithſtanding the want of them, be effectually 
indorſed ©; becauſe, it being the creditor's own money, he may diſ- 
pole of it without any expreſs power from the debtor, in the fame 
manner as a creditor, in a bond not bearing Aſſignees, may, notwith- 
ſtanding, aſſign it: but, when the bill is payable to the remitter's fac- 
tor or correſpondent, it cannot be indorſed unleſs it bear Order ; for 
it not being his own money, he has no power to diſpoſe of it, with- 
out expreſs authority from his conſtituent * ; and indeed, for the ſame 
reaſon, the remitter may countermand payment of ſuch bill to his 


correſpondent, by a notorial proteſt againſt the accepter not to pay it 
to him *, 


IT is preſumed, that the perſon to whom the bill is payable deli- 
vered the value to the drawer at getting the billf, unleſs he was credi- 
tor to the drawer at the time, and gets a bjll from him on a third 
perſon, in which caſe the bill is preſumed in payment of the debts, 


unleſs it bear value received of ſuch creditor, for that takes off the pre- 
ſumption that the debt was the value. 


As to the accepter of a bill, payable to a third perſon, it may be 
thought that the accepter is not preſumed to have any value of the 
drawer in his hands; and that therefore, upon payment of ſuch bill, 


not expreſſing value, he will recover it from the drawer, as the court of 


ſeſſion once found in the caſe of an inland bill®: but in foreign bills this 
certainly will not hold; and even in inland bills it may be doubted, 
becauſe the ordinary cuſtom among merchants is not to accept ſuch 
bills, otherwiſe than for the honour of the drawer ; ſo that the preſump- 
tion lies againſt one who accepts Simply, that he has the drawer's 
effects, which he mult redargue by the letter of advice i: an indor- 


ſee, in like manner, is preſumed to have given value to the indor- 
ſer k. 


B1L1s payable on fight, or ſome days after, ought preſently to be 
remitted to the correſpondent, to preſent them for acceptance, and, 
on refuſal, he ought to proteſt for Non-acceptance againſt the per- 
ſon drawn on, cither perſonally, or at his dwelling-houſe, and give 
timely 


4. Bills, blank 
in the credi 
tor's name, 
fall under the 
act 1696. 
but not blank 
indorſations, 
which, howy 
ever, are in- 
convenient, 


5. A bill, not 
bearing or» 
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notwith- 
ſtanding be 
indorſed, 
where the 
drawer is the 


creditor ; but, 


if itis payable 
to the remit- 
ter's corre- 
ſpondent, 
fch bill can» 
not be indorſ- 
ed, and the 
remitter may 
countermand 
it. 


6. The credi- 
tor in a bill 
reſumed to 
ve given 
the value to 
the drawer, 
and likewiſe 
the indorſee 
to the indor- 
ſer : how far 
the accepter 
many? wy to 

ave the 
drawer's ef- 
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he accepts 
ſimply a bill 
not bearing 
value in his 
hands. 


7. Bills pays 
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or ſome days 
after, ought 
furthwith to 
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is ſunday, on 


the precced- 


ing day, and 


lar cuſtoms. A bill muſt be thus proteſted, in manner as was for- 
merly ſaid of a proteſt for non- acceptance, and timely notice muſt 


be 
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14 for accept» timely notice thereof to the drawer and indorſer, if the bill was 
14 ance, and, indorſed ; nor are there any reſpite days, or days of grace to the Feb. ro. 
1 . ly h be allowed 24 hours to adviſe upon it*, In $719: Mill 
11 en acceptance, only he may owed 24 v Mar, p. 61, 
"mt l for non-ac- caſe he cannot be found, proteſt muſt be taken at the place where, $carl, c. ix. 
EL. 8 by the direction, he is ſaid to reſide; and, if he is dead, it muſt be r. 13. r. 20. 
3 due notice wry tr : Nad 4 of tan Mar. p. 134. 
"A ben to the proteſted at his laſt dwclling-houſe ©. his demand of acceptance juiy g. 1664. 
3 — 44 and proteſt may be made by any perſon that has the bill in his N 
3 otherwiſe in hands 4, ſince there is no danger in the caſe; whereas payment cannot _***' 4 
na bills payable be made to, or proteſt taken for non-payment by any other than ( Scarl. d. c. 
+ wh ar aca; of à perſon intitled to the bill, who alone can exoner the payer *. 8 
1 the differ- | * 2. 4 6. 
W. ws Bor in bills payable at @ certain day and piace, or upon uſance, 5 
1 which is a limited number of days, according to the diſtance of the 
El. 10 place, ſettled by cuſtom, there is no neceſſity upon the creditor to 
1 preſent the bill for acceptance, but only, after the day of payment, to 
1. an? demand payment at the place where it is payable, and, upon refu- 
q 1 ſal, to proteſt for non- payment, in manner after - mentioned. The 
1 reaſon is, becauſe the drawer ought to have adviſed his correſpon- 
0 if dent to make proviſion for payment, at the day and place in the 
4 174 bill: nor is the drawer's caſe the worſe through not offering 
4 1 the bill for acceptance, or proteſting it for non- acceptance; for 
Li ih: tho' it had been previouſly accepted, yet it could not be known, 
4 14 till the day of 2 of the drawer's own making, if it could be 
1 duly honoured by payment or not . But in bills payable on day's * Hume decil. 
IR ſight, the rule holds, That they muſt be — for non- acceptance, = 6 
11 and due notice given as above, otherwiſe recourſe againſt the drawer 28. 1749. 
will be denied, if the perſon drawn on had his effects; for, in this — 1 
f caſe, the term of payment being on, or a few days after ſight, the — 2 
„ poſſeſſor or creditor cannot, by keeping up the bill, prolong the day . 10. f 16. 
"7 of payment, to the drawer's prejudice. This cannot hold where the 
* day and place of N is fixt. In all bills, payment muſt be de- 
mn. manded by the perſon having right at the time. 
1 * rho WHEN more bills are accepted for the ſame debt, bearing firſt, 
1 bills for the ſecond, and third bills of exchange, as is ordinary in foreign bills, 
| 1 — uche payment and retiring of any one of them extinguiſhes them all; 
1 Cong an And therefore the ſecond bears the quality, (my firlt of this date, and 
1 third; the contents not paid) and the third bill the like, (my firſt and ſecond of 
1 reaſon of this this date, and contents not paid). Theſe qualities, in the ſecond and 
q . — 1 3 ſubſequent bills, (which for ordinary do not exceed three) abundant- 
„ extinquiſhes ly ſecure againſt frauds; and the uſe of three duplicates is, that if 
1 the reſt one or two of them be loſt, by miſcarriage of the poſt, or otherwiſe, 
| Nv the third may ſtill anſwer the deſign of drawing the bill, and after 
" "7: any of them is anſwered, the reſt are uſeleſs, by the very conception 
5 ul of them. 
RY TED _ Ir payment is refuſed, the bill muſt be proteſted for not-payment, 
bf mult be pro- ON the laſt day of grace; if that is Sunday, on the day preceeding; * D. decif 
retiec on the for here, and elſewhere, three days of grace are allowed after the J""* . 
grace, chat term of payment, and, in other countries, according to their particu- ſ. 


june 1729. 
Ferguſon. 
July 10. 
1706. Brand. 


v Fount. july 
21. 1697. 
Inglis. 


S Scar. c. 10. 
r. 29. 


Nov. 14. 
17056. Brown. 
Mar. p. 84. 
© Mar, P · 86. 


fP, Scar. 
C 18. Fe. 5. 


& Scar. c. 12. 


be ſent to the drawer (which regularly ought to be done by the firſt 


oft) of the proteſt for non-payment, otherwiſe recourſe againſt 
bim will not be granted, as was juſt obſerved, upon default of ſend- 
ing timely notice of the proteſt for non- acceptance of bills pay- 
able on, or ſome days after, ſight; but if a bill, payable at a cer- 
tain day, is proteſted for non- acceptance, notice needs not be given 
thereof to the drawer, becauſe the proteſt itſelf was ſuperfluous *. 
All theſe proteſts muſt be taken by a notary, in form of inſtru- 
ments, which are neceſſary ſolemnities, and cannot be otherwiſe ſu 
lied: however, the witneſſes thereto need not be deſigned, nor fub- 
Fcribe, as above noted b. 


Bills of Exchange. 


Tux creditor in a bill is not bound to take any qualified accep- 
tance, prolonging the term of payment, or otherwiſe altering the 
tenor of the draught, and therefore, in caſe of ſuch offer, he is bound 
to proteſt for non- acceptance; but, if he agrees to the qualified ac- 
ceptance, without a proteſt, he muſt ſtand to it upon his own risk 
and hazard ©: but it is no wrong ſtep of negotiation to admit of a 

ualified acceptance after a proteſt, which proteſt does not bind 
1 accepter, otherwiſe than in the terms of his acceptance, but faves 
recourſe againſt the drawer, to whom the creditor muſt ſend timel 
notice of the qualified acceptance and proteſt % He may al 
take part payment, upon proteſting for non-payment of the remain- 
der*. 


Ix the perſon, upon whom a bill is drawn, has no effects in 
his hand, he muſt ſuffer the bill to be proteſted for non-acceptance, 
and then he, or any other with whom the poſſeſſor is ſatisfied, may 
accept the bill ſupra proteſt, for the Honour of the drawer, or of any 
of x 6 indorſers : in this caſe, the perſon who accepts is in the place 
of the deſigned accepter, as to the creditor, in every reſpe&, and, on 


3 comes in to the creditor's right without indorſation, tho' 


e may juſtly demand it, and the creditor is bound to give it, ſo as 


Not to infer recourſe againſt himſelf . The creditor's condition is not 


made worſe by this qualified acceptance, but rather better; for, by 
a proteſt, he ſaves his recourſe againſt the drawer and indorſers, 
and, at the ſame time, has the accepter bound as ſtrictly as if the ac- 
ceptance was ſimple; and the accepter, by this ＋ ſaves his 
recovery of the value againſt the drawer, or indorſer for whoſe ho- 
nour he accepted, and all prior indorſers to him; but all ſubſequent 
indorſers are free. Where divers offer to accept in this manner, he 
is to be preferred who offers to accept for the honour of the drawer, 
becauſe that frees all the indorſers at the hands of ſuch accepter: and 


next, he who accepts for the honour of the earlieit indorſer, who, 


and the drawer, are only liable to relieve him. Intimation muſt be 
made timely by the accepter to him, for whoſe honour he accepts; 


and, if he gets not a ſatisfying anſwer, he muſt not pay till a proteſt 


be taken againſt him for non-payment. This is the rule likewiſe 
where acceptance was ſimple, if the effects do not come to hand; 
the accepter muſt ſuffer proteſt for non-payment, and thereafter he, 


due notice 
ſent to the 
drawer, 0- 
therwiſe re- 
courſe is de- 
nied againſt 
him 


10. The cre- 
ditor in a bill 
is not bound 
to take a qua- 
lified accep- 
tance; and if 
he do, it muſt 
be after pro- 
teſt, other- 
wile it is up- 
on his own 
risk; he muſt 
ſend due no- 
tice to the 
drawer of 
ſuch qualiſied 


acceptance. 


11. If he, 
upon whom 
the bill is 
drawn, has 
not eſſects in 
his hand, he 
mult ſuffer 
the bill to be 
proteſted for 
non- accep- 
tance an 
non-pay- 
ment, and 
then he, or 
any other, 
may accept 
ſupra proteſt, 
for the ho- 
nour of the 
drawer, or 
any of the 
indorſers ; 
what incum- 
bent in ſuch 
caſe upon the 
accepter. 


or any other perſon, may pay for the honour of the drawer, or any 


of the indorſers*, and thereby fave the recourſe. 


'Yyyy WHERF 


12. Where 


another than 


the perſon 
drawn upon 
accepts, he 
has recourſe 
againſt the 


drawer, tho 


he took no 
proteſt, if 
the perſon 
drawn upon 
had not ef- 
ſects in his 
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WHERE one, upon whom the bill is not drawn, accepts for the 
honour of the drawer or indorſer, he regularly has no recourſe, 
unleſs proteſt is taken at the acceptance and payment, expreſſing 
the quality of the acceptance, as above *: but that rule can only take 
place, when the perſon drawn upon has the drawer's effects; for o- 
therwiſe action for reimburſement muſt be competent to him who 
accepts and pays ſuch bill, even without proteſt, againſt the per- 
ſon on whoſe account he advances the money; in the ſame manner 
as the perſon drawn upon would have had, if he had accepted and 
paid the bill, when he fad none of the drawer's effects. 


Fount. Dal- 
rymple, Dec. 
15. 1703, 
Carſtairs 


But, as in 
hand, but 0 


therwiſe he 
has no re- 
courſe. 


the caſe of the perſon drawn upon his ſimple acceptance, without a 
previous proteſt, it preſumes he had effects, as already obſerved; the 
lame muſt be the caſe of him that accepts for the honour of the 
drawer, in the juſt mentioned caſe. 


13. Not ſafe, 
upon a 
— & l bill 
that is cur- 
rent, to take 
a ſeparate diſ- 
charge, for it 
may be in- 
dorſed; but 
tuch dif- 
charge good 
after the hill, 
by lying over, 
has lolt its 
privileges ; 
however, ſuch 
bill ſtill is in- 
dorſable, and 
ſo far cur- 
rent. 


WHILE bills are current, and have the privilege of bills, it is no- 
ways ſafe, upon payment, to take a diſcharge, without getting up 
the bill itſelf; becauſe it may be indorſed to another, which will ex- 
clude the diſcharge; and even partial payments muſt be marked upon 
the bill for the E. reaſon *: but, after the bill has lien over, and 
loſt its privilege, there is no danger in taking ſeparate diſcharges and 
receipts, for + 6k are then but as other debts, in which the deeds of 
the cedent militate againſt the aſſignee. But even after a bill has loſt 
its other privileges, it may ſtill be conveyed by blank indorſations, in 
which 1 5 it is current, ſo that it may be difficult to prove the in- 
termediate havers, (beſides the original creditor) fo as to make their 
diſcharges, or compenſation and arreſtment for their debts, operate 
againſt the bill; but the oath of the preſent indorſee is ſtill good 
for that purpoſe. To obviate the aforementioned inconvenience, it 
were to be wiſhed, that every indorſation of a bill of exchange ſhould 


be filled up with the indorſce's name, and bear the date of the ſame, 
as is the cuſtom in other countries. 


14. A bill 
payable to 
more per- 
flops may be 
paid to either 
of them; and 
accepted by 
more, is due 
by each in 
ſolidum. 


A BILL, payable to ſeveral perſons, may be paid wholly to any of 
them, unleſs it bear to them equally*; and a bill accepted by more 
perſons, imply, ſubjects each in payment of the whole, even tho' they 
do not accept conjuntly and ſeverally, or be not partners i; ſo that, 
in the caſe of more creditors or debtors in bills, they, by proviſion 
of law, are correi credendi, and correi debendi, but if more perſons 
drawn upon accept, each for his own part, they are no farther liable; 
but the creditor is not bound to take ſuch acceptance. If they are 
partners, the acceptance of one will bind the other partners. 


© Fount, Jan. 
17. 1685. 
Robertſon. 

d Newt.decif, 
231. Jan. 29. 
1675. Mac- 
Morland. 
Decem. 10. 
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e Molley, I. 2. 
c. 10. \ 28, 


929. s 


15. Bills, 
while cur- 
rent, not li- 
able to any 
objection on 
the part of the 
creditor or 
intermediate 
indorſees. 


16. The ſum- 
mary dili- 
pence, allow- 
ed by our 


B1LLs, while current, are not liable, as juſt hinted, to any arreſt- 
ment, compenſation, or ſeparate diſcharge ariſing from the debt or 
deed of the original creditor, or intermediate indorſees, in prejudice 
of the laſt indorſee ; becauſe otherwiſe trade and commerce could 
not be lately carried on by intervention of bills of exchange, which 
takes place only where they are duly negotiated, or negotiable. 


By the cuſtom of merchants, a bill muſt be proteſted for non- 
payment on the laſt day of grace, otherwiſe recourſe is loſt, as above 
obſerved, Our ſtatute allows ſummary diligence againſt the accepter 


within 


*P, 1696. 
c. 25 


b Jan, 1730. 
exccutors of 
major Wal- 
ker, 


c Bruce deciſ. 
80. Dec. 12. 
1711. Erſ- 
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1712. Hume. 
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within ſix months after the term of payment, but that has no concern 
with the due negotiating the bill; it is a ſuperadded privilege, and can 
be of no uſe when the accepter is out of the kingdom ; as neither can 
the ſummary diligence againſt the drawer, upon a proteſt for non- 


acceptance, or non-payment of a bill not accepted, when the drawer 
lives in another country. 


AFTER a bill of exchange is proteſted for non- acceptance, the re- 
gular procedure is recourſe againſt the drawer or indorſer; and when 
once judgment is given in ſuch cafe, it muſt be proceeded upon, as 
in other decrees, and the bill is not tranſmiſſable by indorſation. 


AND, by the fame rule, when the bill, with the proteſt, is duly 
regiſtred in the name of the creditor or indorſee, that being a ſum- 
mary decree, it cannot be conveyed otherwiſe than by aſſignation, 
whereby the aſſignee becomes liable to all exceptions competent a- 
gainſt the cedent, in whoſe name the bill was regiſtred ; fo that one 


who takes right to a regiſtred bill, is in much greater danger than if 


it was not regiſtred, but regiſtrable. 


EVERY indorſation is in effect a new bill; the indorſer is drawer, 
the indorſee creditor, and the direction and acceptance in the origi- 
nal bill is held as repeated, ſo that the perſon drawn upon, or accep- 
ter, is he that is ſuch in the original bill; it is therefore not eaſily to 
be accounted for, that the ſtatute *, prohibiting blank writings, excepts 
indorſations to bills of exchange, but not original bills themſelves, 
when truly indorſations are bills. This exception makes way for the 
frauds that were common, before the act, in all writings, to be ſtill 
practiſed in bills of exchange; for a blank indorſation may go thro' 
multitudes, without being filled up; and as this is dangerous in itſelf, 
ſo it is not cuſtomary in other countries, as above hinted. Notwith- 
ſtanding that indorſations to bills are excepted from the a& 1696, and 
ſo may {till be blank, and commonly are ſo with us; yet bills pay- 
able to the bearer fall under the ſtatute b, tho' a bill with a blank in- 
dorſation is, in effect, a bill payable to the bearer ; but the exception 


from ſuch a beneficial act is not to be extended beyond its preciſe 
terms, 


AN indorſee to a bill comes in the right of the original creditor, 
and ſo may not only inſiſt againſt the accepter, but likewiſe in re- 
courſe againſt the drawer ; and all the indorſers being in effect draw- 
ers of new bills, as to him, he may purſue recovery againſt the one 
or other, or all together, as hc ſees molt expedient. 


AFTER a bill has lien over for ſome years, it has been adjudged, 
that the privileges peculiar to bills are loſt, and that therefore com- 
penſation, arreſtment, or ſeparate receipts and diſcharges, on the part 
of the authors or indorſers, will be good againſt an indorſee to bach 
bill e; and truly I cannot, with ſubmiſſion, ſce any difference be- 
twixt a bill of exchange, the next day after it ceaſes to be regiſtrable, 
and the ſame bill ſeven years thereafter ; the ſtatute makes no differ- 
ence, Et ubi lex non diſtinguit, non debemus nos diſtinguere; and it 
would ſeem conſonant to the nature of bills, and cuſtom of merchants, 
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ſects of the 
drawer, the 
bill imports 
an aſſignati- 
on of the 


ſame. 
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that bills not duly negotiated, (even while they are _—_— by our 
ſpecial ſtatute) ſhould not be indulged the — privi 72 in favour 
of the laſt indorſee, mote than they can afford recourſe againſt the 
drawer; for the ſummary execution indulged to bills, by our munici- 
pal law, cannot vary or extend the privileges competent to them by 
the law of nations. 


FoRE1GN bills of exchange prove their dates, in queſtions with 
the heir or creditors of the granter, becauſe they are governed by 
the law and cuſtom of 1 ; nor is there great danger from 
thoſe in that reſpect, ſince there are always more perſons concerned 
in them than the creditor and debtor. But as to inland bills, eſpe- 
cially where the drawer is creditor, it does not ſeem reaſonable to 
allow them more privileges, as to prove their dates, than to holo- 
graph 7 7 45 it being indeed much eaſier to 190 an ante · dated ac- 
ceptance to ſuch bills, than to write over a whole bond or diſpoſiti- 
on, and ſign it; but it is doubted, if the objection will be received 
againſt an onerous indorſee: by the foreſaid rule, ſuch bills will not 
prove the value againſt the heir, more than an holograph bond will, 
unleſs inſtructed not to have been on death-bed ; but I doubt like- 
wiſe, if this holds in a queſtion with an onerous indorſee. 


THis cafe was determined in favour of an indorſee *; but how far 
the defence, on the preſumption of death-bed, will be good againſt 
the original creditor, is not as yet cleared. In cafes where two per- 
ſons alone are concerned, it would ſeem, that the form of the Seed 
ſhould not exempt it from the ordinary objection competent againſt 
holograph writings, that they prove not their dates in queſtions with 
the heir; and if it ſhould be found otherwiſe, the law of death- bed 
may be evacuated by an ante-dated bill, whereby a perſon's whole 
eſtate may be carried off, in prejudice of his heir: and the cafe of 
the deciſion was of a bill accepted ip London, tho' drawn in Scot- 
land, payable to a Seotſman. 


In cafe the perſon, on whom the bill is drawn, has effects of the 
drawer in his hands, he will be liable to the creditor in the bill, even 
tho' he accept not, becauſe the draught imports an aſſignment, and 
either acceptance, or proteſt for non-acceptance, is in place of intima- 
tion ©; and if he accept, when he has no effects in his hands, he 
will not be free, tho' the drawer break before the term of payment *, 


becauſe the accepter has ſubjected himſelf in all events. | 


B expreſs ſtatute with us, as above hinted, bills, with their pro- 
teſts for non-acceptance, may be regiſtred againſt the drawer or in- 
dorſer, within fix months of their date; and, in caſe of proteſting for 
non-payment, they are regiſtrable againſt the accepter, within fix 
months of the day of payment *. This act concerns only foreign 
bills, but is extcnded to inland bills by a later ſtatute f, 


By the Exchange ContraR, the creditor in the bill, that duly pro- 
teſts and gives notice, as above, will have recourſe againſt the drawer 
and indorſers, even tho' the perſon drawn upon accepts, and has ef- 
tes in his hands, which the drawer may recover as he beſt can; for 
the creditor has no concern in that matter t. In caſe of a proteſt for 


non- 
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non-payment, or non- acceptance, recourſe is immediately competent 
againſt drawer or indorſer, ſince by the proteſt it ſufficiently appears 
payment is refuſed, which founds that recourſe ; for indeed the pro- 
teſt alone is ſufficient to afford ſummary recourſe, by the cuſtom of 
foreign countries, and ſuch proteſt is fuſtained with us as to foreign 
bills, without any farther diſcuſſing; and there ſeems no reaſon of 
difference in inland bills, which, by the ſtatute, are on the ſame foot- 
ing as to diligence and the negotiation of them * ; but no ſummary 
recourſe is granted with us againſt the drawer or indorſers, on a pro- 
teſt againſt the accepter for non-payment, as it is by the ſtatute ©, on 
a proteſt for non - acceptance; but the creditor muſt inſiſt againſt them 
by ordinary action. This is an incumberance upon the currency of 


bills, and contrary to the cuſtom of other nations 4. 


WHEN a bill is not negotiated, and thereby expires as to its privi- 
leges, it ſtill remains a ground of debt, and therefore the accepter 
will be liable for the contents; but, in caſe of non-acceptance of ſuch 
bill, the drawer or indorſers will not be liable in recourſe, if the de- 
ſigned accepter had the effects in his hands, which generally is regu- 
lated by the nature of the draught ; for the contract between the parties 
imports, That if the perſon drawn on has effects of the drawer in 
his hands, the creditor mult either duly negotiate the bill againſt him, 
or take his hazard of theſe effects for his payment: he has right, b 
the bill to theſe effects, in the ſame manner as if he had an . 
on to them from the drawer, the bill being a virtual aſſignment; 
and, in caſes where the drawer or indorſers are liable, there muſt be a 

roteſt taken againſt the deſigned accepter, tho the bill is expired; 


cauſe ſuch is the nature of the contract, that payment ſhould firſt i 


be demanded from him; and if he has no effects in his hands, in 
that caſe only the drawer is liable in recourſe to the creditor who had 
failed in due negotiation, but whereby the drawer could ſuffer no loſs. 


REC ouRSsE is granted againſt drawer and indorſers, not only for 
the ſums in the bill, but likewiſe for Exchange, Re-exchange, Da- 
mage and Intereſt, by the foreſaid ſtatute => cuſtom of merchants. 
Exchange is due beſides the ſum in the bill, when it is not included in 
the bill, the remitter giving more for the bill than Par. Re- exchange, 
when, through diſappointment of the bill, the creditor was obliged 
to take up money by Exchange to anſwer his purpoſe, for which he 
gives bill with Exchange upon the place of the firſt draught, and 
returns the proteſted bill upon the drawer, and it is always calcu- 
lated conform to the courſe of exchange, from the place where the 
proteſted bill was payable, to the place of the draught ; for bills Pay” 
able at ſight, upon the day of the proteſt, and in others, as the ſame 
. was upon the day of payment in the bill*. Damage is the commiſ- 
ſion- money for procuring the new bill, Expences of 1 the 
old, and poſtage ; Intereſt of the ſum is due, from the time of pay- 
ment of the old bill, to the date of the new : but tho' the remitter 
ſhould be a greater loſer in his buſineſs by the foreſaid diſappointment, 

ae damage will not be redreſſed . If the bill was not 

aid, through accident which the drawer could not foreſee, Recourſe 
is faid to be granted only for the ſums delivered to him; but it would 
ſeem that, in ſuch caſe, the intereſt and expence ſhould likewiſe be 
& 323 due, 
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due ; and the deciſion above referred to refuſes only exchange and re- 
exchange. 


ing the ſu 
on found bil 


Ir, through accident, the time of payment of the bill is ex- 
pired before it could be preſented, it muſt, notwithſtanding, be ten- 
dered for acceptance, and payment, without loſs of time, aſſoon as 
it comes to hand; and, if it is refuſed, proteſt muſt be taken thereon, 
and the refuſal duly notified to the dra wer, which will found the cre- 
ditor in recourſe by the merchant law *; and I doubt not but 


this 
will take place with us“. | 

Wu bills are ſuffered to lie over unnegotiated, and not proteſt- 
ed, they juſtly loſe the privileges otherwiſe competent to them. How- 
ever, intereſt is due upon them by the accepter from the term of pay- 
ment, and by the drawer and indorſers from the date, where action 
lies for the principal ſum, in caſe of non. acceptance ; in reſpect 
the clauſe in the ſtatute * concerning intereſt, which is general, 
and makes no difference betwixt bills negotiated and not negotiated, 
proteſted or not; tho', from the nature of the thing, proteſt for non- 
acceptance is neceſſary to found recourſe, even for the principal ſum, 
as was juſt obſerved touching bills not duly negotiated, 


of 


OXLY bills and indorſations for preſent value, have the privileges 
above-mentioned ; but, if they are granted in ſecurity of a former debt, 
they may be ſet aſide, as any common ground of debt, by objections 
on the part of the granter, commerce having no concern in the curren- 
cy of ſuch bills :: thus, bills of that kind fall under the ſtatute f con- 
cerning rights made by perſons inſolvent, in caſe the drawer or accept- 
er was ſuch at the time, and are ſubject to the nullity introduced againſt 
ſuch deeds s, if they are granted within ſixty days of one's becoming 
a notour bankrupt, in the terms of the ſtatute b; whereas bills for 
preſent value are not liable to any of theſe objections. 


BTI Ls for ſecurity or payment of a debt have not indeed the pri- 
vileges competent to other bills; however, being for money, which 
is the ſubje of bills, they are not void, for want of the ordinary ſo- 
lemnities required by the act 1681, in probative writings: but other 
writings, in the form of bills of exchange, for delivery of goods, or 
performance of deeds, or conſtituting donations mortrs cauſa, or lega- 
cies, have no privilege at all, and therefore are null, ſince they want 
the ordinary ſolemnities of probative writings, theſe matters not be- 
bjects of bills: and for the like reaſon the lords of ſeſſi- 
s bearing intereſt and penalty, or intereſt from the date, 
void, becauſe ſuch ate of the nature of bonds, and muſt therefore be 
governed by the common rules in other writings K. 


BILLSs, and the acceptance of them; may be clogged with condi- 
tions conſiſtent with the nature of a bill of exchange, as, In caſe et- 
tes come to the accepter's hands, or the like; but extraneous con- 
ditions ſcem not compatible with the deſign of bills which were 
intended for currency, and to be uſeful in commerce; whereas, by 
ſuch proviſions, they favour of the nature of other contracts that can- 
not be tranſacted by bills, as has been already obſerved ; wherefore, 
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if clauſes of relief, by one of the accepters to the other, are either in- 
ſert in the body of the bill, or added to the acceptance, I doubt 
much if the ſame will be effectual in law, and there would ſeem the 
ſame reaſon for annulling bills ſo qualified, as for bearing intereſt 
and penalty, or ſimply intereſt from the date. 


BI LLS, with reſpect to ſummary diligence, expire or preſcribe, un- 


leſs proteſted and regiſtred in ſix months after date, in caſe of non- f. 


acceptance, and in fix months after the term of payment, in caſe of 
non-payment * ; but then they remain a ground of debt, as is above- 
obſerved : but as to the preſcription, which cuts off the ground of 
debt, it might ſeem, that — cannot be in better caſe than holograph 
writings, and ſo, at the utmoſt, to preſcribe in twenty years; but bills 
are proper ſecurities, of a quite different nature and effect from theſe ; 
and therefore it was once that, ſince their preſcription is limit- 

ial ſtatute, the general act 1469, concerning the pre- 
ſcription © nal obligations in 40 years, muſt take place in 
bills“; and, doubtleſs, if they are duly proteſted and regiſtred, that 
being a ſummary decree, and proper document authoriſed by law, it 
will fave them, during the 40 years of the long preſcription thereaf- 
ter, tho' they ſhould be found to preſcribe without ſuch decree in 
20 years, or in a much ſhorter time. | 


Tno' a ſhorter limitation than that of the long preſcription of 40 
years, againſt bills of exchange, does not ſeem to take place, for want 
of a ſtatute, yet the court of ſeſſion deny action upon them, after they 
have lain over for a tract of time, tho' much leſs than 40 years, with- 
ont any diligence thereon, unleſs the purſuer ſhall prove, by the de- 
fender's oath, that the ſums therein contained are reſting owing e. 
This procedure is ſuitable to the deſign of theſe ſecurities, which were 
not intended to lie, but to be fpeedily taken courſe with ; and the 
laws and practice of trading nations, in the like caſe, follow a ſimi- 
lar courſe; but how long time ſhall be ſufficient to raiſe this preſump- 
tion of payment is not fixed, but ſtill arbitrary, according to circum- 
ſtances: in the above caſe, 28 years were elapſed ; but it is probable 
a much ſhorter time will be found ſufficient, when ſuch caſe occurs. 


IT is true, that, upon an appeal, the fore ſaid judgment was reverſ- 
ed, but, on certain peculiarities obſerved in the decree of the higher 
houſe, particularly, that the bills in queſtion were not the ſubject of 
commerce : by this I apprehend their lordſhips meant, that the bills 
in diſpute, which bore intereſt and penalty, were not of the na- 
ture of bills of exchange, but rather to be conſidered as bonds : the 
objection of nullity on that head was made to theſe bills in the court 
OE: a but repelled on account of the ſpecial connection between 
the parties, the debtor being advocate and truſtee for the creditor. 


FREQUENTLY, cg merchants, money is advanced by Ex- 
change, upon the credit of others writing a letter to a merchant or 


factor, in favour of the party that is to receive the money, termed a 


Letter of Credit : this is cither General, to all perſons who ſhall ad- 
vance money or goods to the perſon in whole favour it is wrote, 


obliging 


31. Bills duly 
roteſted and 
regiſtred, laſt 
for 40 years; 
are bills not 
regi cut 
off by any 
ſhorter time: 
action refuſ- 
ed upon them 
if they have 
lain over for 
ſome years, 
unleſs the 
debt is prov- 
ed by the ac- 
cepter's oath, 
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the writer to reimburſe the ſame ; or Special, directed to a particular per- 
ſon for a limited ſum. The writer is only bound in the preciſe terms 
of his letter, which if the furniſher do not obſerve, he loſes his ac- 
tion againſt him, according to the general nature of mandates, a let. 


ter of credit importing a mandate of the ſtrifteſt kind. 


Tux uſe and deſign of a letter of credit, amongſt merchants, ge- 
nerally is, in order to procure truſt of goods to one who is a ſtranger 
in foreign parts, upon the credit of the writer : he who receives 
the goods is primarily anſwerable for the price, and the writer is on- 


ly ſubſidiarily liable; and therefore the correſpondent who furniſhes 


33- A letter 
credit, 
when revoc- 
able, muſt be 
recalled be- 
fore advance- 
ment is made 
upon it, and 
the revocati- 
on intimat- 
ed; what if 
directed to 
two, and each 
of them ad- 
vances the 
whole ſum. 


34. Dry ex- 
change; it 

may be deem- 
ed a device to 
elude the laus 
againſt uſury. 


1. Forei 
bills of — 
change regu- 
lated by the 
law of mer - 
chants. 


the goods loſes his action of recourſe againſt the writer, if he did not 
uſe proper diligence againſt the perſon credited, upon the bills taken 
from him for the price, and give timely notice to the writer, if the 
accepter fail in payment * : but I conceive this can only hold, when, 
from the nature of the letter, ſuch due negotiation has been neceſſa- 
, as where the writer deſires his correſpondent to honour the Party's 
bills; for that plainly imports, that bills muſt be taken for the _ 
and the writer is no otherwiſe obliged than if he had been the drawer 
of ſuch bills, viz. where the ſame were duly negotiated againſt the 
accepter, and proper notice given; but otherwiſe he is ſimply liable. 


A LETTER of credit frequently, by its tenor, may be recalled when 
the granter pleaſes; but, where it is general, the revocation can have 
no effe& againſt perſons to whom it was not made known, and who, 
upon the ith of it, advance the money; and even where it is ſpeci- 
al, for a preciſe ſum, directed to two perſons, or either of them, 
payment to one of them, who advanced the whole ſum, will be no 
defence againſt the other, who, bona fide, had advanced the like ſum 
on the credit of that ſame letter, not knowing of the other's advance- 


ment b. The granter of the letter, in ſuch cafe, can only complain 


of the perſon to whom he gave the letter of credit, and who tranſ- 


greſſed the terms of it, by taking up the money from both. 


| ty | 

I HAVE hitherto diſcourſed of real exchange; but there is another 
kind of it, termed Dry Exchange ©: it is when one, having oecaſion 
for money, deſires a 4 — to lend it, but he, not willing to give it 
at the ordinary intereſt, takes a bill from the neceſſitous debtor, upon 
an imaginary perſon in ſome foreign country, for the ſum lent, and 
what exceſſive profit he is pleaſed to exact under colour of exchange, 
and which, being returned proteſted from the place of payment, founds 
the banker in a claim, not only for the ſum lent, but likewiſe for 
Exchange, Re-exchange, and Damages. This device, I preſume, is 
not much in uſe with us; and, were it brought under challenge, 
I humbly conceive, it would fall under the acts of parliament againſt 


uſury, being only a colour for an uſurious contraR, at leaſt the 


exceſlive profit would be diſallowed. 


Obſervations on the Law of England, in relation to the premiſes. 


FOREIGN bills of exchange are governed by the ſame law and 
uſage of merchants in England, as in other trading countries, and 


likewiſe with us: but we have a ſpecial ſtatute, allowing ſummary di- 
ligence 
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ligence upon ſuch bills, if proteſted and regiſtred within ſix months, 


as the act directs , which is extended to inland bills of exchange, by 
the later ſtatute 1696. 


Tux ſtatute in England , which gives a legal remedy, by action 
at law, upon inland bills of exchange, makes a variation as to the ne- 
gotiating ſuch, from the rule in foreign bills, for it allows the pro- 
teſting the ſame the next day, after the laſt day of grace; and like- 
wiſe ; 0 01 that notice given in 14 days, after proteſt for non- 
payment, ſhall be ſufficient; whereas, by the cuſtom in England, 
and other countries, the courſe of negotiating foreign bills is, That 
the bill be proteſted on the laſt day of grace, unleſs it is Sunday, and 
then it muſt be proteſted on the Saturday preceeding; and notice 
ought to be given the next poſt, or, at moſt, the following poſt, to 
the drawer or indorſer, of its being diſhonoured. 


Tux like remedy is given upon promiſſory notes, as upon inland 
bills of exchange, and the ſtatute allows the ſame to be indorſed o- 
ver ©, Hence, after a note is indorſed, the indorſee may proteſt 
the ſame againſt the granter of it, and give due notice of the ſame 
to the indorſer, and thereupon have recourle againſt him for damages, 
which is the caſe of inland bills, by the above mentioned ſtature. 
Promiſſory notes have not the privileges of bills of exchange with us, 
and it is not clear in our law, but they muſt either be holograph, i. e. 
all wrote by the debtor, or have the writer deſigned, and be ſigned 
before two ſubſcribing witneſſes, duly ſpecified in the writing, in 
terms of the act 1681, unleſs they are, in re mercatoria, among 
merchants. 


I sHALL, for illuſtration, touch upon ſome caſes ruled before the 


courts in England, in matters of bills of exchange, and notes. 


WRITINGS in the form of bills of exchange, but not concerning 
trade, will not afford action. A parol acceptance is good at com- 
mon law to charge the accepter; and it hath been Fs er even 
ſince the before quoted ſtatute*, that ſuch acceptance is good; for 
the act being made to give a farther remedy for intereſt, coſts and da- 


mages againſt the drawer, cannot be ſuppoſed to take any advantage 
from the creditor :. 


EVER drawer of the bill, accepter and indorſer, is liable; and, 
if there are ſeveral indorſers from time to time, the laſt indorſee may 
bring his action againſt any of them; for the indorſement is, quaſi, a 
new bill: however, he ſhall have but one ſatisfaction; but, till that is 
obtained, he may ſue all or any of them .. 


ONE who has a blank indorſation in his poſſeſſion is preſumed 
to act only as ſervant to him who ſubſcribed his name, which he 
ſhould uſe only to write an acquittance over it; and therefore, the 
creditor, who ſigns ſuch indorſation, may notwithſtanding bring an 
action againſt the accepter. A bill or promiſſory note cannot be in- 


dorſed over for part, ſo as to ſubject the party to ſeveral actions 8. 


AN 
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muſt be pro- 
teſted the da 
2 the | 

ay of grace, 
and "tis ſuff 
cient to give 
notice in 14 
days thereaf- 
ter, 


3. Negotiati- 
on of pro- 
miſſory notes 
the ſame as 
of inland 
bills. 


4. Writings 
in the form 
of bills, and 
not concern- 
ing trade, 
void; how 
far a parol 
acceptance of 
a bill of ex- 
change good. 
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11. What if 
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acceptance 
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12. Due no- 
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A acceptance may be qualified; but he to whom the bill is due 
may refuſe ſuch acceptance, and proteſt for non-acceptance; and then, 
if, after ſuch acceptance, payment is refuſed, he may charge the 
drawer, as if the bill had been accepted abſolutely, and payment re- 
fuſed. The caſe is the ſame, where one accepts a bill to pay it at a 
— day. One who, after proteſt for non- acceptance, accepts for 


the Honour of the drawer, is as effectually bound as the drawer; and 
he to whom the bill is payable, hath his remedy both againſt ſuch 
perſon as ſurety, and againſt the drawer as principal; but the prin- 
cipal is liable to relieve him, who thus accepts for his honour *. 


A PROTEST does not raiſe any debt, but only ſerves as a formal act, 
to ſhew that the bill is not accepted, or accepted and not paid; and 
this, by the common law, was, and ſtill is neceſſary in foreign bills, 
before the drawer can be charged: but it was not required in inland 
bills, before the ſtatute *; nor does the want of it, ſince that ſtatute, 
deſtroy the remedy which the party had before againſt the drawer, 
but only deprives him of intereſt, coſts and damages, unleſs ſuch pro- 


telt is taken, as above ©. | 


Ir after acceptance the drawer dies, there is to be a demand of his 
executors or adminiſtrators, and, in default of payment, a proteſt ; 
but if he to whom the money is to be paid dies, there can be no pro- 
teſt, till a probate of his will, or adminiſtration granted *. 


A LETTER of advice is held to be only a private tranſaction be- 
tween the drawer and a ſtranger, which, it is not to be imagined, the 
creditor or indorſee could be privy to, and theretore cannot be any 
prejudice to them ; for they are concerned, only with things viſible 
on the bill, but with no circumſtance extrinſical to it*. 


IF a bill, left for acceptance, is loſt or miſlaid, the creditor muſt 
requeſt the merchant to renew the ſame, in the terms of that which 
is miſlaid, and, on his refuſal, proteſt, as if the bill was ſtill extant *. 


A PROTEST is abſolutely neceſſary in foreign bills, and due no- 
tice of the ſame muſt be given to the drawer; but, in inland bills, ir 
is only required by the before mentioned ſtatute, in order to intitle 
the party to intereſt and damages, as above; but even, in ſuch caſe, 
where no proteſt is uſed, convenient notice muſt be given to the 
drawer, of the refuſal, otherwiſe the creditor is liable to all damages, 
that for want thereof ſhall accrue to the drawer s. 


T I T. XIV. Commodate. 


HE. other kind of loan, much different from mutuum, is termed 

in the civil law, Commodatum, as I took notice above, Com- 
modate is a contract, „hereby the gratuitous uſe of any thing is given 
« fora limited time, on condition to reſtore the ſame individual, at the 
* expiration of that time: it conſiſts in things that do not periſh by 
uſing, and therefore not in fungibles, or things conſiſting in quanti- 
ty, (as mutuum) unleſs they are given for a particular ſervice, as mo- 


ney, to make a ſimulate conſignation, and thereafter to be oo 
vere 
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delivered in ſpecie, in which caſe the property is not alienated, ſince 
the the ſame money is to be re- delivered, when that end is anſwered. 


THERE ariſe from this contract two actions, the Direct and Con- 
The Direct is competent to the lender againſt the borrower, 
when the uſe agreed for is at an end, to reſtore the thing in the ſame 
condition, as it was in when borrowed, except ſo far as, by the re- 
lar uſing it, conform to the contract and nature of the thing, it 
— worſe *. By the civil law, it was theft of the uſe in the bor- 
rower, to make any other uſe of the thing thafi was contracted for * ; 
but that will not hold with us, nor indeed anywhere, I believe, at this 
day; theft being a public crime. The reaſon aſſigned in our 
old law, why ſuch intromiſſion is not theft, is good, viz. That the 
poſſeſſion began with conſent: this action is competent againſt each 
of the borrowers for the whole thing or value *, being for reſtitution 
of an individual, which is an obligation ad faFum, and indiviſible. 


WHEN the thing is lent merely to ſerve the intereſt of the bor- 
rower, (as it moſt commonly happens) he is juſtly ſubjected to 
the exacteſt diligence, and for the lighteſt fault. Thus, for example, 
if the borrower ſuffer the thing lent to periſh by fire, or to be carried 
off by robbers, and at the fame time faves his own goods, he is liable 
to the lender for the value ©; bur, if it is for the lender's behoof, as 
cloaths lent by the maſter to his ſervants, or a horſe to one who is 
to perform a journey for the lender's behoof ; the borrower is li- 
able only for the groſſeſt faults*; and if it is for the benefit of both 
borrower and lender, then the borrower is liable for light faults, or 
to ſuch diligence as men ordinarily uſe in their own affairs s. This 
is the general rule, by the civil law, as to diligence in all contracts, 

by the parties h: and this rule be- 
ing founded in reaſon, our judges for moſt part regulate themſelves 
by it; but it muſt be in their arbitrement, what circumſtances ſhall 
infer the one or other of the above faults, or failures in diligence. 


HowEVER, the borrower is not liable, when the thing periſhes by 
hat either 
the thing itlelf, or the value ſhould be reſtored *; but, if it was eſti- 
mated only to know the value, in cafe of deterioration, the owner 


muſt ſuffer the loſs, if the thing periſh by accident !. 


IT is likewiſe reckoned an accident in this caſe, if perſons, who 
have no concern in the contract, deſtroy the thing lent, without a pre- 
vious fault or neglect of the borrower, for then he is not ſubjected n; 
only in caſe the |S. commits it to a meſſenger who embezzles 


the ſame, he is liable, becauſe the perſon was of his own choice ; and, 


for the ſame reaſon, if the bearer was of the lender's chuſing, it pe- 
riſhes to him *. 


Tho the borrower is liable to make up the damage occaſioned by 
his fault, yet, if the thing, tho' damnified, is received by the lender 
without complaint as to the damage, or proteſting thereupon, the 
borrower is free, unleſs the damage was latente: which muſt likewiſe 
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hold in Depoſitum, and other contracts of the like kind, where the ſame 
individual thing is to be reſtored. 


Tut borrower, on the other hand, has the contrary action againſt 
the lender, for the damage occaſioned to him thro' the vitiouſneſs 
of the thing known to the lender, and for any extraordinary expen- 
ces he laid out upon it*; but ordinary expences are compenſated with 
the uſe d. The borrower could not retain the thing lent, on account 
of his damages or expences, by the later conſtitutions ©, which was 
otherwiſe by the oldlaw of the Romans “. This laſt will, no doubt, 
hold with us; for, by our law, (and the modern law of other coun- 
tries ©) the poſſeſſor, in all ſuch caſes, has an hypothec or right of re- 
tention of the thing, till his damages and expences are refunded ; 
tho' he may, if he 2 deliver it, and reſerve ſuch claim, in which 
caſe he ought to take inſtruments, leſt otherwiſe he be preſumed to 
paſs from the ſame; the lender is alſo liable for untimely taking away 
the thing lent *, 


Pracarium differs little from Commodatum ; it is, where the gratui- 
tous uſe of any thing is granted, revocable at pleaſure. With the Ro- 
mans, diſtinction was made betwixt this and Commodate, as to dili- 
gence ; That here the receiver is only liable for fraud, and the groſſeſt 
taults; becauſe the giver ſuffered the thing to remain with him, which 
he might command at pleaſure; whereas, in commodate, he cannot re- 
cal it before the time; and for this reaſon it is, that, after the preca- 
rious poſſeſſor refuſes to reſtore, he is liable for the ſmalleſt faults *, 


Tuksx contracts of Commodatum and Præcarium, concern either 
moveables or immoveables, or even incorporeal rights, as of ſervi- 


tudes. Thus, one may give the gratuitous habitation of a houſe, or 
poſſeſſion of land, either for a limited time, which is Commodatum, 


or precarioully, during pleaſure, which is Præcarium; or, in like man- 
ner, the uſe of a ſervitude®; and in everyſuch caſe the party is Tenant 
at Will. Præcarium is ſo termed, becauſe it is on the prayer and re- 


queſt of a friend that ſuch uſe of any thing is granted to him; and 
which, being out of peculiar reſpect to himſelf, does not paſs to his 
heir i, who therefore is liable to reſtore the ſubject, with all the profits 
received by him thereout, after the anceſtor's death. 


* | 
Obſervations on the Law of England, in relation to the premiſes. 


'THE law of England, in the caſe of Commodate, is the ſame as 


with us. It is the gratuitous loan of particular things, to be uſed for 


the receiver's own behoof, during the ſpace, and in manner « jo 
upon, and to be delivered back again to the owner, when the ule, or 
time agreed for is at an end. If ſuch things be occupied, otherwiſe 


than according to the intent thereof, and in that occupation periſh, 


tho' by mere accident, unleſs it was by the fault of the owner, he 
that borrowed them ſhall be charged therewith: but, if he that bor- 


rowed the goods occupied them in ſuch manner as they were lent 


for, and they periſh thro' the fault of the borrower, he ſhall anſwer 
for them ; but, if they periſh not thro' his fault, the owner ſhall bear 
the loſs *. | e | 
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Tuis, and all the other contracts, perfected by the intervention 
of things, are called, in the law of England, Bailments, and the de- 
liverer is called the Bailor, and the receiver the Bailee; and which 
is either to Employ or Keep; Commodatum is intended to be employ- 
ed for Uſe; depoſitum, and Pledge are, of things to be kept and rede- 
livered *. a4 


THe rule laid down in the civil Iaw, and which in the main holds 
with us as to the diligence to be adhibited in contracts, ſeems to take 
place likewiſe in the law of England; for, in a ſimple bailment or de- 

oitum, the bailee is not chargeable for a common negligence, but on- 
65 for a groſs neglect, which is looked upon to be a fraud; and in this 
contract of Commodatum, or Lending of things gratis, to one to uſe 
them for his own advantage, the borrower is ſtrictly bound to keep 
them, and, if he be guilty of the leaſt neglect, he ſhall be anſwer- 
able : thus, if one who borrows a horſe, puts him up in his ſtable, and 
locks the door carefully, and the horſe, without his default, is ſtol- 
en, he ſhall not be chargeable ; but, if he left the ſtable door open, 
he ſhall, for that neglect, be anſwerable*. 


11. xu. 


Depoſitum. 
2D EPOSITUM is a Contract whereby “ any thing is committed 


« to the gratuitous cuſtody of another, to be redelivered upon 
« demand, or after a time limited,” and is properly of Moveables ; he 
that depoſites, or gives in cuſtody, is called the Depoſitor, and he that 
receives it the Depoſitary ; and from this contract there ariſes a direct 
and contrary action. 


Tur Direct Action, upon this contract, is competent to the Depo- 
ſitor againſt the Depoſitary, for compelling him to reſtore the thin 
depoſited, with its fruits and acceſſaries; but if it appear that he had 
depoſited what was another's, without his conſent, or that his condi- 
tion is altered, as being factor, tutor or ſervant, when the depoſitati- 
on was made, and out of office at the time of recalling it, the depo- 
ſitary ought not to deliver it to him, but to the juſt owner * ; for, as 
the lawicr well expreſſes it, Hæc eſt juſtitia, que ſuum cuique ita tri- 
buit, ut non diſtrahatur ab ullius perſonæ juſttore repetitione*, Juſtice 
requires that a thing ſhould be given back to the party, in caſe only it 
does not bar another's more jult claim. 


Ir a depoſitor of money, or other diviſible _ die, leaving 
more heirs or executors, one of them may recover his own proporti- 
on, without being liable to communicate it to the reſt, upon the de- 
poſitary's becoming bankrupt, whereby they may loſe their ſhares, 
Ne induſtria pœnas deſidiæ ſolvat, That the vigilance of one may not 
be fruſtrated by the ſloth of others, as the Emperor ſpeaks<., 


A DEPOSITARY is only liable 0 1 for Groſs Faults, and an- 
ſwerable for ſuch diligence as he uſes in his own affairs, before de- 


mand ; but, after requeſt, for the ſmalleſt faults 4, If he is more diligent 
B b b b b in 


2. This con · 
tract, and 
that of depo- 
ſitum and 
pledge, are 
called bail- 


ments, which 


are either to 
be employed 
or kept. 
3. In.a ſimple 
ailment, as 
a depoſitum, 
the bailee on- 
iy anſwerable 
or the groſſ- 
eſt fault, but 
in commo- 
datum the 
party is li- 
able for the 
leaſt neglect. 


t. Depoſitum, 
it properſy 
concerns 
moveables ; 
the direct ac- 
tion is com- 
petent to the 
depoſitor to 
get back the 
thing with 
its fruits ; in 
ſome caſes it 
ought not to 
be reſtored to 
the depo ſitor. 


2. The depo- 
ſitary is only 
liable regu- 
larly for groſs 
faults ; what 
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If he is leſs 
diligent in re- 
gar a the 
epoſitum, 
hm in his 
own affairs : 
the caſe of an 
heir ſelling 
the thing. 


3. A contra- 
ry action is 
competent to 
the depoſita- 
ry againſt the 
depoſitor, to 
take back the 
thing, and 10 
indemnify 
him; where 
ought he to 
receive the 
ſame. 


4. The depo- 
{itary cannot 
uſe the thing; 
it was theft 
of rhe ule, by 
the civil law, 
if he did, but 
not ſo wi h 
us; he may 
prefer his 
own goods to 
the depoſi- 
tum, if one or 
other is in 
danger; he is 
not anſwer- 
able for theft, 
much leſs for 
robbery in re- 
lation to it. 


5. The diver- 


ſity between 
depoſitum 
and mandate, 
commoda- 
tum and lo- 
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in his own concerns, than generally other people are in theirs, he is 
adjudged guilty of fraud, if he do not adhibit the like care in reſpect to 
the depofitum: for, as the la wier ſpeaks, Non ſalva fide mi norem in ali- 
enis quam ſuis rebus diligentiam quis præſtabit . 


Ir the heir, ey of the depoſitation, ſells the thing depoſited, 


he is only liable for the price he bona fide receives, which likewiſe holds 
in the contract of Commodatum b. | 


IT is juſt that the depoſitary, who undertakes this gratuitous of- 
fice; ſhould not be thereby a loſer, and therefore he has a contrary 
action againſt the depoſitor to take back the thing, when the time a- 
greed is elapſed, and toreimburſe all theexpences he has been at in keep- 
ing it. The depoſitor is bound to come to the place where it is, and 
receive the ſame; or, if it is agreed to be delivered at another place, 
the expence of tranſporting it is underſtood to lie upon him ©. The 
depoſitary muſt likewiſe be relieved of all damage ſuſtained by him, 
without his own fault, on account of the depoſitation. 


THE intent of this contract is, That the thing ſhould remain with 
the depoſitary, but not that it ſhould be uſed by him, which it he 
did, it was theft in him of the uſe of the thing, by the civil law; 
but this will not hold with us, where the pains of theft are much 
higher than they were with the Romans, as was obſerved in the 
like caſe of Commodatum ; but if the thing is ſtolen, which might 
have been preſerved by more diligent keeping, the depoſitary is not 
liable, becauſe he that truſts a negligent friend has his own eaſi- 
neſs to blame for chuſing him* ; and loſs by theft is impurable to 
culpa levis, or the omiſſion of ordinary diligence, for which the de- 
poſitary is not anſwerable. As to loſs by robbery, it is not charge- 
able on the party, even where the exacteſt diligence is required, being 
eſteemed an accident which cannot be foreſeen or prevented by the 
moſt prudent and diligent perſon. If the party prefers his own goods, 
and ſuffers the thing borrowed to be carried off, he is liable, in Com- 
modatum, as above; but that, being no fraud, will not ſubje& a de- 
poſitary, who may juſtly prefer his own goods to another's, in ſuch 
caſe ; for he is only to allow room for the thing depoſited, but not to 
prefer it to his own, when the one or the other is in danger. 


THe Depoſitary does not undertake any management about the 
thing depoſited, as in the caſe of a mandate; and therefore he is on- 


ly liable for fraud and groſs faults. It requires likewiſe the actual 
delivery of the thing, whereas mandate is perfected by conſent ; the 


4 4 6.inſt, de 


23. 
ﬀ. de reg. 

jur. July 19. 
1662. Fiddes. 


3 L. 5.12. 
ff. commod. 


cation; what 

if the depoſi- 
tary is to re- 
ceive a gra- 
tuity. 


depoſitary has not the uſe of the depofitum, and receives no gratuity or 
reward: by the firſt it differs from Commodate, and by the ſecond 
from Location; and if he is to get a gratification for keeping the de- 
Poſitum, he is liable for ordinary diligence, as in the caſe of location t. 


6. If he, with- 
out cauſe, re- 
fuſe redeli- 

very, tho' e- 
ven before 

the time co- 
venanted, and 


ITno' the depoſitor may recall the thing at pleaſure, even when a 
particular time is agreed upon, that being adjected in his favour, yet 
the depoſitary is bound to obſerve the terms of the contract, if the o- 
ther inſiſt upon it b. If the depoſitary, without cauſe, refuſe re- de- 
livery, and the thing periſh thereafter by accident, he is liable, un- 


leſs 
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leſs it plainly appear that it would likewiſe have periſhed in the ſame 
manner with the owner *, h 


Ir money is delivered by way of a depofitum, that the ſame or the like 
quantity may be reſtored to the depoſitor, the depoſitary is not liable 
for intereſt, tho' he make uſe of the money, but from the time of 
his being in mora, or in default, by refuſing to deliver back the ſame, or 
like ſum, after he is required thereto ® ; but, if it is ſealed up in a bag, 
the depoſitary, uſing it againſt the depoſitor's conſent, is not only li- 
able for the ſame with intereſt, but likewiſe, by the proviſion of the 
civil law, in the penalty of theft ©, which does not take place with 
us, as above; but intereſt is due, when one uſes another's money a- 
gainſt his conſent, as in the above caſe, 


A Depoſitum is either Simple, and purely Voluntary, of which 
I haye been ſpeaking ; or upon Neceſſity, when, through occaſion 
of fire, ſhipwreck, tumult, or the like accident, the ſufferers are 
forced to leave their goods, or to commit them to perſons perhaps 
unknown; in this laſt the calamnity of the caſe has obtained to it 
the name of Depofitum miſerabile ;, and, by the edi of the Prætor, the 


depoſitary was liable for double the value of the thing embezzeled, 
if he proved unfaithtul*, 


AFTER the like example, by a late ſtatute *, perſons, upon whom 
any goods ſhall be found that were ſtolen or carried off from ſhips in 
diſtreſs, muſt immediately, upon demand, deliver the ſame to the 
owner, and, in default thereof, are declared liable for treble the va- 
lue of the goods ; and, likewiſe, if the officers of the cuſtoms, who 
are enjoined to be aſſiſtant in ſaving ſuch ſhips, and 7 therein, ſhall 
abuſe the truſt repoſed in them, by fraud, or willful neglect, they ſhall 
forfeit treble damage to the party aggrieved, and ſhall from thence- 
forth be incapable of any employment relating to the cuſtoms. 


AND as to other breaches of truſt, or embezzelments, on the be- 
fore mentioned calamitous occaſions, doubtleſs, in every caſe where 
there is embezzlement of goods, committed to one's care, through ne- 
ceſſity of ſuch miſerable circumſtances, the party would be ſeverely pu- 
niſhable, and the owner get full redreſs, tho' we have no rule for any 
preciſe penalty, (as was among the Romans) other than in the par- 
ticular caſes relating to ſhips ſtranded, by the Britiſh ſtatute above re- 


cited; but the embezzeler is liable to all coſts and damages, by an 
oath in litem. | 


In the depoſitation of writings, the depoſitary is bound to deliver 
them, according to the terms Expreſſed or Preſumed: the preſumed 
terms, in gratuitous rights, are, that the writings mult be given back 


to the depoſitor, in caſe he requires them; and, if not, that they ſhall, 


at his death, be delivered up to the perſon in whoſe favour they are 
granted*, 


Ix onerous deeds, if the depoſitation of them is proved, but the 
terms of depoſitation do not appear, the preſumption is, that they were 
Incomplete Deeds, and therefore ought to be delivered up to the de- 


politor, 


the thin 
riſh — 44 
ter, he is liable, 


7. Where 
money is de- 
poſited, and 
the ſame, or 
the like quan- 
tity to be re- 
delivered, the 
depoſita 

uſing it . not 
liable for in- 
tereſt ; what 
if it was in a 


ſealed bag. 


8. Depoſitum 
miſerabile; an 
unfaithful de- 
poſitary, 
where a de- 
poſitum hap - 
pened on oc- 
caſion of fire, 
or the like, 
liable to dou- 
ble the value, 
by the edict. 
9. Perſons 
refuſing to 
deliver, upon 
demand, to 
the owners, 
goods taken 
out of ſhips 
in diſtreſs, are 
liable, by ſta- 
tute, in treble 
the valne; in 
other caſes 
the embez- 
zeler liable in 
all coſts and 
damages, by 
an oath in 
litem. 


10. Depoſi- 
tation of 
writings; in 
gratuitous 
deeds the 
preſumed 
terms are, 
that the writ» 
ing be deli- 
vered back to 
the depoſitor, 
if he calls for 
It, 


11. If the 
terms are ex- 
preſt they 
muſt be the 
rule; but, if 
a deed is ex- 
hibited by a 
ſon who 
nows no- 
thing of it, 
the depoſita- 
tion — be 
proved by 
the oath of 
the party; but, 
otherwiſe, the 
exhibiter's 
oath will 
prove the de- 
politation. 


12. In con- 
ſignation in 
a private per- 
ſon's hand, 
the peril lies 
on the con- 
ſigner; what 
it it is made 
in the hands 
of a public 
officer. 


13. More 
aromas con- 
igning ſums, 
each may in- 
lilt for his 
own ſhare ; 
what is the 
caſe in things 
indiviſible ; 
all depoſita- 
ries are liable 
in the whole, 
or each in 
ſolidum; they 
are not liable 
for intereſt. 


14. A depo- 
ſitary embez - 
zeling the 
thing, how 
liable. 


of both 
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poſitor, or his heirs, it being preſumed, That the onerous cauſe was not 
performed by him in whole favour the deeds were conceived ; for 
otherwiſe there was no occaſion to depoſite them, but they would 
have been delivered to him directly. In a mutual contract the pre- 
ſumption is, that it is put in the depoſitary's hands for the ſecurity 

ies, who therefore is bound to make it furthcoming to 
cither of them, to be regiſtred for both their behoofs, and uſed by 


them as a complete deed, as they ſhall ſee cauſe. 


Ir the terms are expreſſed, they muſt be the rule, and the depoſi- 
fitary's oath will not be received againſt the depoſitor's —_— 
nor will the oath of the exhibiter be ſufficient to prove the depoſita- 
tion in the hands of any other third perſon, nor even the oath of the 

ranter ; for, being out of the granter's hand, the depoſitation muſt 
7 by the oath of the perſon in whoſe favour the writing is 
conceived, or who has intereſt therein; and then the terms of the de- 
eames will be proved by the depoſitary's oath, or preſumed, as a- 
ve, if there is no writing ; but the oath of writer and witneſſes in- 
ſert are ſufficient to prove the depoſitation, if the — is not pro- 
duced by the perſon to whom it is granted, but by another ©. If in 
an exhibition the writings are produced by a third party on oath, it 
will be ſuſtained to prove both the depoſitation in his hands, and 
the terms of it*; ſo that the above rules muſt be underſtood to take 
place only where the writing is not exhibited by the alleged depoſi- 
tary, or where the exhibiter knows nothing of the matter. 


ConSIGNATION is likewiſe a depoſitum, whereby © one conſigns 
« or depoſites, in a third perſon's hands, the ſum or thing claimed 
« from him.” The Conſignatary is either a private perſon of the 
conſigner's own chuſing, as in the redemption of wadlets or the like, 
and then the peril is always r the conſigner: or the Conſignata- 
ry is a Public Perſon, authoriſed by his office to receive conſignations, 
and then the risk is not the conſigner's, if the conſignation 1s regular, 
which ſhall be conſidered more fully afterwards. 


Ir divers perſons depoſite a thing common to them all, and divi- 
ſible, as money, any one may inſiſt for his own part ; and if, after 
he receives his part, the depoſitary becomes inſolvent, the receiver 
will not be obliged to communicate to the reſt, who cannot claim the 
benefit of his diligence t, as was already obſerved in the caſe of co- 
heirs ; but if the thing cannot be divided without damage, the depo- 
ſitors muſt all concur, or he that inſiſts muſt find caution to indemni- 
fy the depoſitary againſt the reſt, and, upon his default, the thing 
muſt be conſigned*. In the caſe of ſeveral depoſitaries of the ſame 
thing, each is anſwerable for the whole, and nothing but actual deli- 
very or payment will relieve any of them i, becauſe each of them 
undertakes the cuſtody of the whole. Conſignataries are not liable 
for intereſt of ſums put in their hands, tho' they ſhould lend the ſame 
at intereſt, for they do it on their own risk k. 


A Deros1TARY, that ſuffers the thing to periſh by ſupine negli- 
gence, or by fraud embezzles it, is liable in the value and damages, 
according to the purſuer's oath zz {tem ', being a breach of m_ 
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SEQUESTRATION is © the depoſitation of a thing in controverſy, 
e between two or more, in the hands of a third perſon, during the ſuit, 
eto be reſtored to him, who is found in the event to have the beſt 
e right *:” it is cither Voluntary, when the ſequeſtree is named and 
authoriſed by the parties ® ; or Neceſſary, when it is awarded by the 
judges ©. A juſt cauſe for ſequeſtring, is a controverſy touching the 
property, it none of the parties has attained the poſſeſſion legally 
and peaceably, for then it is unjuſt that any of them ſhould have the 
benefit of the poſſeſſion in the mean time; but otherwiſe the inter- 
dict, uti pofſidetis, has place, i. e. the lawful poſſeſſor muſt be main- 
tained in his poſſeſſion till another's preferable right is aſcertained: 
or, when there is evident inſolvency of the debtor, and it requires 
time to adjuſt the ſeveral intereſts of the creditors who have affected 
the bankrupt's eſtate; and it may happen upon various other occaſi- 
ons, where there is danger of embezzling the ſubject. The judges 
ſometimes refuſe it, upon the party's finding caution, and at other 
times caution will not be received, but ſequeſtration is awarded ac- 
cording to the circumſtances of the caſe !“. 


A Jupic1aL ſequeſtration neceſſarly ſuppoſes, that the ſubject to 
be ſequeſtred is regularly in court, and affected by different claim- 
ants; and therefore the judges cannot intermeddle, even with the 
conſent of the proprietor of an eſtate, to ſequeſter it, unleſs in the 
above ſituation; and accordingly the court of ſeſſion always refuſe ap- 

lications for that purpoſe, otherwiſe made: but, if the rents arc 
affected by different perſons, they will ſequeſter ſuch as are ſo at- 
tached, but no farther e. | 


THe office of a ſequeſtree is ſafely to keep the thing, and to ma- 
nage it to the beſt advantage in the mean time, and, at the end of the 
ſuit, to deliver it, with the profits, to the perſon that is preferred, 
upon his being indemnified; and receiving a reward for his pains, ac- 
cording to paction or cuſtom in the like caſes, becauſe the ſubject, 
for molt part, requires pains and management, wherein it differs from 
ordinary depoſitums. 


Ix ſequeſtration, before the lords of ſeſſion, of bankrupt eſtates, 
and others, they name a factor, who is the perſon recommended by 
thoſe of the creditors that have the greateſt concern in the ſubject: 
He is liable for intereſt of the rents after an year of their falling duet, 
and to ordinary diligence, and to give in his accompts yearly to the 
lords s. He gets a — modified or aſcertained by the lords, accord- 
ing to the extent of the ſubject, and his trouble in the management, 
All debts acquired by the "ul affecting the eſtate under his ma- 
nagement, become void, as if they had been diſcharged , as ſhall be 
obſerved more largely hereafter i. 


As the depoſitary has the contrary action for damages and expen- 
ces, occaſioned thro? the depoſitum, ſo he may retain it upon the ſame 
head; and tho' this ſeems contrary to the dictates of the civil law *, 
yet it is agreeable to reaſon and our practice |; which, as we have 
obſerved before, takes place In commodatum, and much more in this 
contract, that for the moſt part is for the ſole benefit of the depoſitor. 

eee Oh!bſerva- 


15. Sequeſ- 
tration; it is 
cither volun- 
tary or neceſ- 
ſary; not 
granted 
where ei- 
ther party is 
in the peace- 
able poſſeſſi- 
on, who muſt 
be maintain 


ed therein 


by the inter- 
dict Uti poſ- 
ſidetis; vari- 
ous grounds 
for — 
tion. 
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caſe of fac- 
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Obſervati ons on the Law of England, in relation to the premiſes." 


x. Adepoli. A DEPOSITUM is called a Simple Bailment, viz. when one re- 
Simple Bail- CCIVCS 8 to keep for another for a certain time, to redeliver them 
ment; the to the bailor again. The bailee has no manner of uſe committed to 
baitor Je him, but the naked poſſeſſion only, and, in this caſe, the bailor may 


goods beſore take them again before the time agreed, and without requeſt, ſuch 


the time a. time being for his behoof *, which is conform to what is received by : pinch, 


greed; and, if 


they were to us from the civil law, The goods may likewiſe be delivered to one p. 179. 


be kept fora to keep for a ſtranger, and to bail them over to him, in which caſe 


ſtranger, ma : . . | n 
eranger, the bailor may countermand the bailee to redeliver them to him, and, 


the delivery, upon refuſal, may have an action againſt him b. v Finch, ibid, 


h 2 * , . . * . . 0 
ence for the miſe, at the time of delivery, to redeliver them fate at his peril, he 


eeping, he is ſhall be charged with all chances that ſhall befal them; but, if he 
bound to de- make ſuch promiſe, and has nothing for the keeping, he is bound 


liver them E. , 
Cafe at his to no caſualities, but ſuch as happen thro” his own fault, for ſuch pro- 


2.1f thebailee. Tp the bailee has a recompence for the keeping, and makes a pro- 


peril, but is miſe is a naked pation, whereupon no action licth ©: but, if any pr. and 


not liable for 


caſualities thing befal the goods thro his fault, an action of treſpaſs upon the _ 4 2. 


that do not , Caſe lies _ him. I humbly think, that ſuch paction with us 
— 3 would be effectual, if it appeared to be the agreement of parties; and 
45 if, wiih- the terms of depoſitation of goods may be proved by witneſſes, being 
out any re-. à bargain about moveables; for, tho' the nature of this contract is 
— to be gratuitous, and binds only the depoſitary to ſuffer the things to 
anſwerable remain in his poſſeſſion, and to adhibit ſuch diligence only as he 


for accidents. uſes in his own affairs, yet the covenant of parties muſt be obſerved. 


3. How fara Ty one leaves a locked cheſt with another, and takes away the key 
— ＋ 414 with him, and acquaints him not with what was in the cheſt, and 
contents of a the cheſt, together with the goods, are ſtolen, the depoſitary ſhall 
— _ not be charged therewith, becauſe he was not truſted with them . 
advised what By our law, tho' the owner had told what was in the cheſt, the de- 
they were, — would not be liable, if he was not acceſſary to the theft, or 

cen guilty of fraud or groſs en and fo it has been ſettled in 


the law of England of late, in lord chief juſtice Holt's time. 


Fer. :; SYL 
The obligation upon Inn-keepers, Stablers and Ship-maſters. 
8: Tho _ HE caſe of Ship-maſters, Inn-keepers and Stablers, with reſpect 
pones, ſtabu- to things committed to them, may ſeem to fall under Depoſitum, 
[arii, dc. by but, being for hire, it rather reſembles Location; and ſince it debords 


* much from the ordinary rules in theſe contracts, there being divers 
bl 


keepers and Peculiarities introduced againſt them by the Roman Edict, Nautæ, 
OY caupones, ſlabularii, ut recepta reſtituant, i. e. that Ship-maſters, Inn- 
damage, by Keepers, and Stablers, reſtore what is received by them :; it may be 


the | Fauſt and conſidered as a diſtin& contract; and therefore I ſhall treat of it par- 
e OT ler- 


vants, and of "ang ; 
other paſſen- it, maſters and owners of ſhips, inn-keepers and ſtablers, and even vint- 


gers orlodg- ners in towns, tho' no inn-keepers®, are liable for perm, 3 brought 


——_— into their ſhips, houſes or ſtables, by paſſengers and travellers, dam- 
nified, 


1 Coke 1. 
inſt, 89. 


ticularly, for this Edict is received with us, and moſt other nations. By 
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niſied, or periſhing either thro' their fault, or their ſervants, or by 
the fault and deed of other paſſengers or lodgers. The party ag- 
grieved has his oath in litem upon the damage *. 


THz maſter of the houſe or ſtable is liable for all damage that 
happens thro' the default of his ſervants, becauſe he ought to have 
ſuch only as are faithful and ſufficient ; he is likewiſe anſwerable for 
what damage is done to the goods, by the fa& of other lodgers or 
paſſengers, for that is implied in his virtual undertaking to preſerve 
them, ſalva fore recipit ; and, if it were otherwiſe, the maſter might 
conſpire, or collude with others, to the prejudice and ruin of tra- 
vellers and paſſengers; nor can he complain, for it is by his allow- 


- ance that thoſe others are received b. 


Hx is, laſtly, bound to repair the damage occaſioned thro' the in- 
ſufficiency of the houſe or ſhip; and tho' the ſhip appeared tight at 
ſetting out, yet if during the voyage a leak ſtrike up, or damage 


otherwiſe happen, by the condition of the ſhip, without extraordi- 


nary ſtreſs of weather, the maſter and owners of the ſhip muſt an- 
ſwer for it ©: but they are not liable for damage that happens by 
mere accident, damno fatali, or vi majore, as by tempeſt, piracy, or 


robbery 4. 


THe edi& was principally intended for the ſecurity of the neceſ- 
ſaries that paſſengers and travellers have along with them for their 


| Journey or paſſage; but it likewiſe concerns the goods which carriers 


ring into inns, or merchants put aboard ſhips, in the courſe of 
their merchandizing, for tranſport, and all manner of things which 
inn-keepers, ſtablers, or maſters of ſhips receive in the exerciſe of 
their reſpective callings or occupations*. Their ſuffering travellers to 
bring their trunks, or other goods, into the houſe, or horſes and 
cattle into the ſtables; and their allowing the goods of paſſengers, or 
other cargo, to be loaded aboard the ſhip, is ſufficient to infer an 


obligation upon them to deliver them fafe, and in good condition, 
tho there be nothing expreſt to that purpoſe *. 


THE cloaths upon one's perſon is within the protection of the e- 
dict; and if one's coat or breeches are carried off, the lodger has his 


oath in litem for the value, and contents in the pockets ; but, if th 


are not carried off, or amiſſing, the lodger or paſſenger will not have 
an oath in /item againſt the landlord, in relation to money taken out 
of his pocket, ed he firſt prove, that he ſhewed the money to 
the inn-keeper, and that ſome money was ſo taken from him, and 
then his oath may be admitted to inſtru the quantity s; and there- 
fore, either money, or other things ſecretly about one's perſon, 
ought to be ſhewn to the landlord or maſter, tho' that is ſometimes 


more dangerous than the benefit of the edit is advantageous, 


IT is ſufficient to fix the maſter, that he holds the goods as deli- 
vered, tho' lying upon the ſhore, or at the door h; ſo that it is not 
neceſſary that the goods be actually brought into the mos ſtable or 
inn, provided they are received; and the landlord is liable tor the con- 
tents of the portmanteau embezzled, that never was removed from the 


horſe's 
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horſe's back, being, in the day-time, in order to bait only *; nor is 
it needful, that the charge of the goods be ſpecially undertaken, for 
the receiving of them imports it. The edi& takes place, even where 
the lodgers or paſſengers are of the ſame profeſſion with thoſe that re- 
ceive them *, or pay nothing for their paſſage or quarters *. 


WHEN the maſter gives each perſon the charge of his own goods, 
and they undertake it, or gives them the key of the room where the 
portmanteau, or other goods are laid, declaring, that he is not to be li- 
able for the ſame; and they receive it upon theſe terms, he is free, what- 
ever happen, unleſs he is acceſſary himſelf to the embezzlement *: but 
the lodgers or paſſengers are not bound to comply with ſuch offers“: 
however, if there is a placard fixed on the door of a ſtable, or inclo- 
ſure, declaring the ſtabler not liable for hazards, the perſons intereſt- 
ed are preſumed to conſent to the terms of itf. If a locked trunk 
or chelt is reſtored apparently in the ſame condition, it ſufficiently 
exoners the maſter or landlord, nor will a pretence of falſe keys, in 
ſuch caſe, make way for the oath in litem of the paſſenger ; but, if 
there appear grounds of ſuſpicion, that there was undue meddling, 
then there is place for the oath of the lodger, tho' the trunk is de- 
livered back locked. oO) RAY ROY of 


Tur edict is extended to common carriers; wherefore, if goods 
are ſent by a carrier to be delivered to a third party, who denics the 
receipt of them, the carrier muſt be liable, unleſs he prove the deli- 
very; but where the cuſtom is, that ſuch goods are in uſe to be deli- 
vered without receipt, the embezzling the goods muſt be proved by 
the oath of the carrier. This is always the cafe of run goods, the 


delivery of which muſt be clandeſtine, and they are liable to be 


ſcized. 


Obſervations on the Law of England, in relation to the premiſes. 


THE caſe of maſters of ſhips, and inn-keepers is different from 
that of other depoſitaries, with reſpe& to the goods brought into 
their ſhips, inns or ſtables; and the law in England follows almoſt 
the ſame rules, as the Edict with the Romans preſcribed. Thus, an 
inn- kceper is liable for the goods brought into his houſe by his gueſts, 
tho' they do not deliver the goods to him, or he knows nothing of 
them; and he muſt anſwer for the theft or robbery committed upon 
them by his ſervants, which-landlords of private houſes are not ſub- 
jeRed to, with reſpect to thoſe that happen to lodge with them. 


'Trrs privilege is only in favour of travellers; for, if a neighbour 
happens to 2 in an inn, at the requeſt of the inn- keeper, the ac- 
tion does not lie, by the law of England, againſt him for things 
ſtolen v. The edi is not limited in that manner by our law, nor was 
it by the civil law; for the inn-keeper is anſwerable for the goods 
brought into the houſe, by thoſe that are entertained there, whether 


travellers or not, tho it is chicfly intended for people in a journey. 


Br the law of England, one muſt be a common inn-keeper, to be 
anſwerable, upon the cuſtom, for the goods of his gueſt ſtolen in his 
houſe, 
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- years of age who keeps an inn *. 
follow that buſineſs, I conceive this will not hold with us; becauſe, 
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houſe, but no ſuch action lies againſt an infant, or perſon within 21 
For the benefit of minors who 


if they were not anſwerable, nobody would lodge with them. 


Ir the goods are delivered to the hoſt by the gueſt, upon any o- 
ther account than as a lodger, no other action lies againſt the land- 
lord than as in the caſe of a common bailee ; nor is he liable, by the 
cuſtom, if a friend, upon invitation, ſtays all night with him, not 
being a traveller ; for the gueſt muſt be a traveller, and pay for his 
meat and lodging, in order to raiſe this action. If one leaves a ham- 
per full of goods with his boſt, and goes off, and returns in a few 
days, and, during his abſence, the fame is ſtolen, he has no action 
againſt the hoſt, becauſe he was not a gueſt when it was ſtolen, and the 
hoſt had no benefit thereby: it is otherwiſe if he had left a horſe; 
for then the hoſt has advantage, ſince his keeping muſt be paid for, 
and ſo the owner is a ſufficient gueſt within the cuſtom b. 


THERE is a diverſity here between the civil law and the law of 
England; for, by the Roman edict, the inn-keeper is in the ſame 
manner anſwerable where the gueſt lodges gratis, as where he pays 
for his entertainment, as appears from the foregoing title The 
reaſon of the law of England is, that in ſuch caſe the hoſtler is to be 
conſidered in no other character than any private houſe-keeper lodg- 


ing his friend, and I ſhould think the variation, by the cuſtom, is well 


founded. 


Ir one's ſervant comes into an inn upon his maſter's horſe, which 
is ſtolen, the maſter has the action; as likewiſe where one takes the 
horſe in without the owner's conſent. If one comes to an inn, and 
agrees to lodge there for a certain time, he is a lodger only; but, if 
he cats and drinks in it, he is a lodger and gueſt within the cuſtom, 
If an hoſtler refuſes to lodge a traveller, on pretence that his houſe 
is full of gueſts, which is falſe, an Action on the Caſe lies for da- 
mages *, 


Ir a horſe is put to paſture by the landlord, without orders from 
the gueſt, and is there ſtolcn, the landlord is chargeable ; but not, if 
by the gueſt's orders, unleſs by ſome fault of his own the loſs was oc- 
caſioned: an inn- keeper is not bound to receive the horſe of a 
traveller, if the maſter is lodged elſewhere nor can he be compell- 
ed to give meat to his gueſt's horſe, unleſs he is paid before hand, for 
he is not bound to truſt him. Tho the hoſtler is from home at the 
time, when the goods of the lodger are ſtolen, he is notwithſtand- 
ing anſwerable ; 2 he ought to have ſervants to take care of his bu- 
ſineſs in his abſence ©. 


IT is no excuſe for an hoſtler to ſay, that he delivered to the gueſt 
the key of the chamber in which he lodges, and that he left the door 
open, for the hoſtler ought to keep the goods of his gueſt there in 
ſafety; and he is anſwerable for a bag or cheſt of evidences or writ- 
ings, in the ſame manner as he is for money or goods: but if he de- 
mands of the gueſt to tell him what goods or money he has brought, 


and 
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and the gueſt ſays that he has none, or leſs than he really has, the 
hoſtler ſhall not be charged, it the concealed goods or money are ſtol- 
en: at the ſame time it is not neceſſary that the deliver the goods 
to the hoſtler, or acquaint him of them, unleſs he makes ſuch de- 
mand *. 


IF any perſon whom the gueſt brought along with him rob him, 
the landlord is not anſwerable, more than if the gueſt's own ſervant 
had robbed him“. | 


AN inn-keeper may be compelled, by the conſtable of the town, 
to receive and entertain a — as his gueſt, and is liable to him in 
damages if he refuſes, and may likewiſe be indicted and fined at the 


ſuit of the king. 


Fox the ſecurity and protection of travellers, inns are allowed cer- 
tain privileges : thus, the horſe and goods of a gueſt cannot be dif- 
trained, but may be detained by the inn-keeper, as likewiſe the gueſt 
himſelf, till the reckoning is paid, and that even againſt the owner, 
where it was a ſtolen — K 


THis action is thus laid, viz. «© That, according to the law and cuſ- 
te tom of the realm, an hoſtler, who holds a common hoſtlery, ought 
to keep the s of his lodgers or gueſts, ſo that no damage ſhall 
come to them, &c.” and then the plaintiff proceeds to ſhew, what of 
his goods were carried out of the houſe by perſons unknown *. 


Tus caſe of ſhip-maſters is ſimilar to that of inn-keepers; and 
the like rule is obſerved in the law of England, and in the civil law, 
in both: thus, where goods, put on board a ſhip, to be ſent beyond 
ſea, even when ſhe was lying in the port, were ſtolen out of the ſhip, 
it was adjudged, that the maſter ſhould be anfwerable*. 


THe above cuſtom, which is grafted into the commonlaw of Eng- 
land, is, no doubt, derived from the civil law of the Romans, in the 
ſame manner as with us, and there ſeems little diverſity between them; 
ſo that I may juſtly apply here the general obſervation made by the 
great judge and lawier, the late lord chief juſtice Holt, © That as all 
governments are ſprung out of the ruins of the Roman empire, ſo 
« all laws are raiſed out of the ruins of the civil law; and that it 
e muſt be owned, that the principles of the law of England are bor- 
e rowed from the civil law, and therefore are grounded upon the ſame 
« reaſon in many things 8.” 


THe peculiar obligations upon ſhip-maſters, and the owners of 
ſhips, were introduced for the ſecurity of paſſengers, and carriage of 
goods by ſea, in order to encourage foreign traffick, which is the 
ſource of the riches of the Britiſh nation. Thoſe matters are govern- 
ed by the law merchant, which is part of the law of England, and, 
being derived to us from the fame principles, muſt be the ſame; for 
the law of trading nations muſt prevail over the Roman edit, where 
there is any diverſity between them. "The law of England is ſome- 


what limited by the tenor of the writ de hoſpitatoribus, in the caſe of 
inn- 
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inn-keepers, as the learned Coke, in the before-quoted place obſerves, 
but that caſe has no concern with the owners and maſters of ſhips, 
which is entirely governed by the merchant law. 


| Ar the ſame time the cuſtom, in ſome inſtances, extends even to 
out . 
d fea, were 


ſhip-maſters, particularly as to what happens before the ſhip 
to fea: thus, where goods, put on board to be ſent bey 
ſtolen out of the fhip when the was lying in the port, it was ue 
ed that the maſter, after the example of an inn-keeper, ſhould be 
anſwerable for the fame, as above; which caſe was ruled ſolely upon 
the cuſtom*. As to what further concerns the caſe of thip-maſters, 
while abroad, their power as to granting bonds of bottomry, and in 
other matters during a voyage, I ſhall have occafion to treat of thi fame 
hereafter b. IP 


TIT. XVIL 
 Phedge. 


"THE laſt contract, perfected by delivery, is Pledge, whereb 

1 any thing is delivered by the debtor to the creditor, in ſecuri- 
ty of the debt, to be reſtored upon 15 Pledge creates a real 
right to the creditor who has the poſſeſſion, ſo that it cannot be af- 
fefted to his prejudice by the debtor ; but the debtor who retains ſtill 
the property may recover his goods from the creditor, upon pay- 
ment of the debt for which the ſame are impledged ; or even from 
his ſingular ſucceſſor, on a proof that they were given in pledge to 
the author; for the maxim, Mobilia non habent ſeguelam, concerns on- 
hy the free diſpoſal, by the ud. alu * of the moveables in his poſſeſ- 
10n, 


but does not empower the poſleſſors, by pledge or the like, to 
prejudice the owners, | 


By this maxim, if the proprictor only covenants a pledge, or hy- 
pothec on his goods, or part of them, to his creditor, and retains 
them ſtill in his own poſſeſſion, all who purchaſe from him the ſame 
are ſafe ; even tho' the agreement touching the pledge is fully in- 
ſtructed by the debtor's deed in writing, no conventional pledge in 
moveables being competent by our law, without delivery of the Bo 
to the creditor; at the ſame time the debtor who evacuates ſuch co- 
venanted ſecurity is guilty of breach of faith, and liable to the credi- 
tor in damages on that head. 


 HyeoTHEC, in the civil law, is, where the creditor has ſecurity 
upon the debtor's goods, or lands in the debtor's own poſſeſſion *, and 
which follows the ſame to third parties; and Pledge, where the cre- 
ditor hath the poſſeſſion ; but the terms are often uſed promiſcuouſ- 
ly, as they are, by our cuſtom, ſometimes likewiſe. | 


Bur, with us, in the proper ſenſe, Hypothec is applied to the 
creditor's ſecurity, introduced by the proviſion of law, and Pledge to 
that which is conſtituted by the agreement of parties, and both terms 
are underſtood of nioveables in our law; for the ſecurity, granted on 
lands and heritage, is properly termed a Wadſet, and holds whether 

| the 


y t. Pledge;no 


conventional 


moveables 
without actu · 
al delivery, by 
our law; the 
maxim, Mo- 
bilia non ha- 
bent ſeque- 
lam, bars it, 
in a queſtion 
with a pur- 
chaſer aſter 
ſuch cove- 


nanted 


pledge. 


2. Hypothec 
and pledge, 
how under- 
ſtaod in the 
civil lay; 
with us, hy- 
pothec appli- 
ed to + Dol 
ditor's ſecu- 
rity upon 
moveables, 
by the pro- 
viſion of law, 
and pledgeto 
that which is 
covenanted. 


— 
— . = * 


bs. 
5 


RE 


— — — 


— 


 _ 


_ — 
— — — 4 9 Wo — 
. ——— 


„A 
3 » — 2 — * = _—_ 2222 —— 
— — 


IE Tf 
1 


P 
"x ö 


= —=—_. 2 
2 * 8 < 2 — = 
7 — "— — 


+ 
: 
* 
K 4 : 
A ? 
f f 
4 : 
1 
\ 4 
1 
1 : 


3. A conven- 
tional pled 

of moveables 
otherwiſe 
termed a 


Pawn; hypo- 
thec, Godin 
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good, tho 
the debtor 
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tor cannot, 
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of the pledge 
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termed a Pawn, being put into the poſſeſſion of the creditor, in 
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the poſſeſſion remain with the debtor, or is given by him to the cre- 
ditor the wadſetter. 


PLEDGE of moveables therefore is either Voluntary, or Legal: 
the. firſt is conſtituted by the deed of the debtor, and is otherwiſe 
pawn or ſecurity of the debt; the other is cſtabliſhed by the law, 
and is generally called an Hypothec : this laſt takes place without any 
expreſs deed of the debtor ; but the goods are underſtood to be ſub- 
jected by his implied conſent ; whence, in the civil law, this ſecurity 
is termed an Hypothec, Tacitly contracted by the parties. 


Tux creditor, in a N pledge, by the civil law, had fre- 
quently the uſe and profits of the thing for his intereſt* ; or even it 
may be agreed, that the ſuperplus ſhall go towards extinction of theprin- 
cipal ſum *; this, in the law, is termed Paffum AyTiypeows. Our pro- 
per wadſet rights have reſemblance of this: if the rent exceed the ordi- 
nary intereſt of the ſum, for payment of which the wadſet is granted, 
it is an uſurious paction, where the debtor runs the hazard of the rent; 
but, if the e takes his hazard of the rent for his intereſt, it 
is lawful, tho“ there be an overplus*. This laſt caſe makes a proper 
wadſet ; but, where the creditor takes the debtor bound for the in- 
tereſt, and is accountable for the rents, it is termed an Improper 


Wadſet, of all which I ſhall treat more fully afterwards . 


A VOLUNTARY Pledge of moveables, in the civil law, was good 
to the creditor for recovering the thing, in whoever's poſſeſſion it 
camef, and tho' not delivered by the debtor to the creditor ; but with 
us it is otherwiſe, as juſt obſerved, for the benefit of commerce and 
traffick, which modern ſtates regard more than the Romans did; for 
moveables cannot be affected with any burdens that will hinder the 
commerce of them*; and the maxim holds every where now, 
in moveables, thar Non habent ſequelam, in the ſenſe above men- 
tioned ; but wadſet rights being perfected, by infeftment duly re- 


giſtred, will ſtand good to the creditor, in prejudice of all poſterior 
purchaſers from the debtor, tho' he remained, in the civil, or even 


natural poſſeſſion, becauſe they may blame themſelves that did not 


ſearch the records. 


THE creditor cannot, at his own hand, with us, diſpoſe of the 
pledge for his payment, upon the debtor's default, as was the law 
with the Romans, but he muſt follow the courſe of legal diligence, 


as other creditors, by poinding and arreſtment of moveables, which 


may be done by aſſigning his debt to a truſtee, and carrying on the 
diligence in his name ; or rather he may apply to the judge ordinary 
for liberty to diſpoſe of the pledge by roup, citing the debtor for that 
effe&; and in wadſets he muſt carry off the Racy: au by adjudging it 
from the debtor. | 


TRE Pactum, termed Legts commiſſoriæ, was entirely reprobated 
amongſt the Romans in pledges: by it, the thing pledged was to 


belong to the creditor abſolutely in property, if the debt was not paid 
' pignore, not betwixt and the time limited *; it is not wholly rejected with us, 


but, 


© Dirl, deciſ 
315. id. deciſ. 
320. 


dL. 4. ff. de 

ig. act. I. 3. 
— de diſt. 
pig · 


L. ult. cod. 
de pat. pig 
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but, on the contrary, by an old act of ſederunt *, the lords of ſef- 
ſton declared, That they would decide in all clauſes itritant, (and 
this paction is ſuch) according to the expreſs words and meaning 
thereof; but, notwithſtanding that act, the lords ill allow ſuc 
irritancies; -tho' long incurred, to be purged before deeree of decla- 
ritofr thereon, even when the clauſe bears, That the debtor's right 
« ſhall become void without declarator *,” clauſes irritant in wadlets 
being moſt odious, that the debtor ſhould loſe his property through 
default of payment at a preciſe day: but where ſuch clauſe irritant 
is added to a proper ſale, for an adequate price, or has nothing pe- 
nal in it, the clauſe muſt be ſtrictly obſerved, and the irritancy is 
not purgeable, but an expiration of the day is a loſs of the rights ; 
becauſe, in that cafe, the liberty to redeem is a mere favour, which 
muſt be taken with the limitation wherewith it is given. 


b Feb. 7. 
1678. Prin- 
ale. July 14. 
1675+ col- 
lege of A- 
berdeen. 


© Jan, 17. 
1679, Beat- 
ſon. tit. co. 
de donat. ſub 
modo. 

| THe irfitancy will Iikewife take place in the preciſe terms, where 
it is agreed, That, in caſe of . of the debt at the time 
limited, the creditor is to hold the ſubject as his own, irredeemably, 
for a juſt price to be then determined ; or where the ſubject im- 


azard, and which may exceed the true rm ; for, in the one caſe, 
it is a conditional fale ; in the other, a bargain of hazard. 


II is a kind of irritancy of the proprictor's tight, where it is co- 
venanted, that he ſhall only have liberty to redeem in his own life- 
time, barring his :helts; or, perhaps, the teverſion is declared 
competent only to the debtor, and the heirs of his body, but not to 
extraneous heits, or afſignees ; and ſometimes it is provided, that 
he ſhall only redeem with his own motiey, and not with money 
borrowed: in all theſe caſes the circumſtances are to be conſidered ; 
but where the teverſion is perſonal, or limited as above, it is the 
debtor's fault if he does not uſe an order of redemption, whereby the 
right to the ſubje& would be ſecured to his heirs or aſſignees at large; 
and, when he does it not, the creditor gets the irredeemable property 
by his preſumed conſent, * ls 


As to the laſt caſe, it is thought the paction would not be ſuſ- 
tained, arid that the debtor redeeming the wadſet would return to 
his right, whether it was with borrowed money or not, that being 

tertii, a matter with which the creditot is not concerned; for, 
if he gets his money, he has no farther claim upon the debtor or 
his lands, and the pation would favour of an unlawful advantage 
taken by a creditor againſt a neceſſitous debtor, and ſo have a near 
reſemblance to uſury. If a creditor reſtri&s his debt, In caſe of 
payment of the reſtricted ſum at a preciſe day, and that, in default, 
the whole ſum ſhall be exigible, the favour muſt be taken in the 
terms it is given, and, unleſs punctual payment is made at the day, 
the creditor or his heir is at liberty to exact the whole ſum, as if no 
ſuch paction had interveened. 7 e 


THERE was, by the civil law, an infinite liberty allowed to 
debtors in granting ſecurities, by pledge or hypothec, to their credi- 
ikewiſe-a great many /ega 
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troduced by proviſion of law, without any act of the debtor *, and 
that either general or particular; but with us there is no ſuch thing 
as General H ypothecs on all the debtor's effects; nor is there any 
hypothec on heritage by proviſion of law; nor have we any Con- 
ventional hypothecation of moveables without delivery, as was juſt 
ſaid; and legal hypothecs of moveables, as to particular ſubjects, 
are very much abridged, by our cuſtom, for the publick utility, 
that all may know the condition of perſons with whom they con- 
tract. I ſhall touch upon theſe that are in uſe with us. 


Tux firſt, and moſt common of theſe, is the Tacit Hypothec 
of the fruits of the ground to the landlord for his year's rent, of 
which they are the product: it is not only effectual for retaining 
them upon the ground poſſeſſed by the tenant, but even for bring- 
ing them back de recenti; and to recover them, or the value, from 
the immediate purchaſers, from the tenant, while the ſame were on 
the ground, in the barn or barn yeard ; unleſs there was as much 
left on the ground, at the term of payment of the rent, as would pay 
the ſame, and ſow the ground; nor is it ſufficient, that there was cither 
houſhold furniture, or other goods upon the ground, anſwerable to 
the rent, after carrying off the fruits; becauſe the landlord has a pre- 
fcrable right upon the fruits in the firſt place, leaving purchaſers to 
ſeek their remedy upon the warrandice; but, notwithſtanding the 
premiſes, the landlord may likewiſe uſe his hypothec —_ the other 


his hypothe- 
cation extends no farther than to the year's rent. 


Tux hypothec of the cattle, or ſtocking on the ground, laſts for 
three months after the term of payment of the rent, that in that 
time the landlord may make it effectual, but it continues no long- 
er“; whereas the hypothec of the corns is good upon that year's 
crop, till the rent is paid, or the ſame preſcribed, and action thereon 
has been ſuſtained, many years after the rent was due *, 


A-SUBTENANT'S rent is ſuppletory to the fruits, and there- 
fore is ſubject on the hypothec to the rent due by the principal 
tackſman; for the heritor is thereupon preferable for the rent to all 
the creditors of the immediate tackſman f: but this is without pre- 
judice to the heritor's hypothec upon the corns and goods on the 
ground, which are equally ſubjected thereto, whether the lands are 
in the poſſeſſion of a principal tackſman or ſubtenant e. 


Tus hypothec is not to be regulated by the late Britiſh ſtatute |, 
intituled, Al for the better ſecurity of Rents, &c. it bears an expreſs re- 
terence to an Engliſh ſtatute, and only concerns execution for rents 


by diſtreſs, according to the law of England, and ſo does not extend 
to Scotland. | | 


LANDLORDS of houſes have the like tacit hypothec upon inve&a et 
illata, i.e. the furniture and utenſils of the houſe, for the current year's 
rent; but ſuch goods as are there for ſale (except in the caſe of ſhop 
rents, as after-mentioned) or otherwiſe accidentally, and not for the 
uſe of the houſe, are not ſubjeRed to it: by the civil law, this 2 * 
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thec was competent, not only for the rent, but likewiſe for the da- 
mage done to the houſe *, which certainly will take place with us, 
for the reaſonableneſs of the thing. Any that debars the landlord's 
diligence in affecting the goods, is liable *. This hypothec is like- 
wiſe competent to the ſetter of a fiſhing upon the fiſh, and inter- 


meddlers therewith are accountable for the ſame or the value, to 
the extent of the year's rent *, | 


IT is only the tenant's own goods, as invecta et illata into the 
houſe, that are hypothecated, or ſuch of other mens as are uſed for 
furniture to the ſame; for, by conſenting to their being applied to 
that uſe, they are underſtood to agree to their being ſubjected to the 
rent : thus, likewiſe, goods of others, found accidentally on the 
ground of a rural tenement, or put there to paſture for a night or 
two, are not ſubjected to the hypothec ; but, if they are taken in by 
the tenant for rent or graſs mail, they are liable : the reaſon in both 
is, that otherwiſe the hypothec might be eluded, and the parties, in 
ſuch caſe, are deemed in law to undertake the hazard of the rent. 


By the civil law, only the fruits, and not the cattle paſturing on the 
ground, were ſubject to the hypothec, unleſs covenanted : and pro- 


cr than that on the other goods, as is above obſerved. 


In virtue of this hypothec, the landlord, if occaſion ſhall require, 
may, even before the term of payment of the rent, obtain ſequeſtra- 
tion of the goods, thereto ſubject, from the judge ordinary: and in- 
deed goods in a ſhop cannot be underſtood liable to the hypothec for 
the ſhop rent, without ſuch ſequeſtration ; becauſe undoubtedly pur- 
chaſers of the goods are otherwiſe ſafe at the hands of the landlord ; 
not only the free commerce of merchant goods, but likewiſe the land- 
lord's tacit conſent ſecures them; for, by ſetting a ſhop to a mer- 
chant, he conſents to the buying the ſhop goods from him, and there- 
fore cannot trouble the buyers; unleſs he had previouſly affected 
them, by ſequeſtring the ſame for the rent, while in the merchant's 
poſſeſſion, and this was likewiſe the dictate of the civil law *. 


PURCHASERS and Intermeddlers of all kinds, (tho' in execution 
of legal diligence) with the tenant's goods, ſubject to the hypothec, 
are liable for the rent to the value; becauſe they ought to know the 
condition of him with whom they contract, and that the rent is a 
burthen upon the goods; but it would ſeem, that lawful purchaſers 
from the intermeddlers are not liable, for that would be prejudicial 
to commerce, and introduce a permanent burthen upon moveables, 
which the law reprobates; and, in all the deciſions on this head, on- 
ly the immediate intermeddlers were brought under challenge, or 
donataries to eſcheats, to whom they had accounted for the value, 
and who are not in the caſe of lawful purchaſers. 


Or the like kind is the hypothec of the titular and miniſter upon the 
tithes, for the tack-duty and ſtipend: thus, all intermeddlers with the 


lame are liable for ſuch duty, to the value of their intromiſſions*; and, 
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if there is no locality, the miniſter may affect the tithes of any one he- 
ritor, or intermeddler there with, to the value, for his whole ſtipend * ; 


but otherwiſe it is only for the Nuota localled upon the tithes of the 


reſpective lands, that he can affect the heritor or intermeddler. 


Ir the titular of the tithes is in poſſeſſion, . by drawing them, the 


intermeddler with the corns is liable to him for the value of the 
tithes, in the ſame manner as he would for the tack-duty, ſtipend, 
or duty, by uſe of payment, in the above caſes, tithes being Debi- 
tum fruftuum, a burthen on the fruits, and therefore affecting the 
intermeddlers with the fruits“; and this holds as to the intermeddl- 
ers with every ſubject whereout tithes are due ©; but tenants con- 
tinuing to pay a joint we, to their maſter for ſtock and tithes, even 
after inhibition of tithes, ſerved at the titular's inſtance, are not liable, 
as intermeddlers, to the titular; becauſe they cannot know the pro- 
portion of the rent correſponding to the tithes !; but, if they ſhould 
pay, after proceſs againſt them at the titular's inſtance, ſuch payment 
would not defend, ſince it could not then be made bona fide, and they 


ought to retain the Qyote purſued for, till the event of the ſuit, 


Ir is, by virtue of a kind of tacit hypothec, that one of the cre- 
ditors of a bankrupt having reduced a right granted by him, where- 
of the benefit accrues proportionably to the reſt, is, in the ranking, 

referred on the ſubject for his expences; for, as Ulpian reaſons, 
on the like occaſion, Hujus pecunia ſalvam fecit totius pignoris cau- 


ſain ; theſe expences ſaved the whole ſubject to the creditors . 


THERE is likewiſe allowed to lawful poſſeſſors a tacit hypothec, 


or right of retention of the thing, for the expences laid out upon it, 


and for their pains and labour about it, as already obſerved* : thus, 
an agent has right of retention of the client's writings, for his fee 
and disburſements, and a tradeſman, of the ſubject for his work t. 


Tn owners and maſters of a ſhip have a tacit hypothec on the 
cargo for the freight*, and the ſeamen are preferable on the freight 
tor their wages; the maſter is preferable on the goods of the load- 
ing, within 15 days after delivery, for the freight, unleſs they are 


paſſed into the property of a third party, for a valuable conſidera- 


tion, according to the maritim laws of France*; but I doubt if he 
has any other priviledge by our law, than that of retention, while 


the goods are in the ſhip, in lighters, or on the key; but furniſh- 


ers of materials for building a ſhip have no hypothec thereon for 
the price, even tho'.the ſhip was rouped before it was launched or 
water born !; nor have the workmen or furniſhers for building a 
houſe any hypothec thereon for their wages, or the price of the 
materials, nor had by the civil law; but a tacit hypothec was com- 

ctent to ſuch as repaired a houſe ®; and, with us, they have a pre- 
ference upon the rents of the houſe repaired, till they are refund- 
ed the expences, if it was laid out es to a jedge and warrant 
from the guild court; and they who lend money on bills of bottom- 
ry, for reparring a ſhip, have likewiſe the ſame impledged for thcir 
ſecurity, as ſhall be obſerved hereafter . 


RIGHT 
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R1GHT of retention reſembles a tacit hypothec in the above par- 
ticulars; but there is likewiſe right of retention, even of nomina, or 
debts: this, without impropriety, cannot be called an hypothec, which 
refers to moveable things or goods. Thus, a cautioner may retain 
the money due by him to the principal on a ſeparate account, till he 


is relieved of his cautionry for him *. "This is ſtrongly founded in e- 


uity, and is different from compenſation, which could not take place 
till the cautioner had paid the debt; but it were hard and unjuſt, that 
the cautioner ſhould be diſtreſſed by the principal, or his aſſignee, 


while, in the mean time, he is in hazard of paying for him the debt, 
for which he is cautioner to the creditor. 


AFTER this example, it ſhould ſeem, that, in all other caſes, 
where one is engaged in contracts of copartnery, or the like, where- 
by he is in danger of being diſtreſſed, for advancements or disburſe- 
ments on the common ſubject, upon account of his partners, he ought 
to have retention againſt ſuch partners, or their aſſignees, of an 
bonds due by him to them, till he is ſecured againſt the effect of 
ſuch engagements ; this ought to take place, not only as to what he 
has been already diſtreſſed for, but likewiſe in reſpe& to what he may 
be farther ſubjected to on their account, the ſame reaſon and equity 
obtaining in the one caſe, as in the other. 


_ Obſervations on the Law of England, in relation to the premiſes. 


THE law of England, for moſt part, agrees with our law, as to 
pledge; for, if goods be delivered to one as a pledge, and they be 
ſtolen, he ſhall be diſcharged ; becauſe he has no pro in them, 
and therefore ought to keep them no otherwiſe than — 9 but, 
if he that pledged them tendered the money before the ſtealing, and 
the pawnee refuſed to deliver them, he ſhall be charged with the 
goods ; becauſe he was in the fault in not receiving the money, and 


delivering up the goods; but otherwiſe they muſt be loſt to the fuſed 


debtor, who remains ſtill the owner *. 


ONE who has any thing in * may aſſign it over, and the aſ- 
ſignee is ſubject to an action of detinue, if he claims it after pay- 


ment of the money, or tender and refuſal of the ſame b. 


WHERE the goods pawned will be the worſe of the wearing, as 
cloaths, &c. the pawnee cannot uſe them, but otherwiſe he may, 
as jewels, &c. which however if he does, it is at his peril, ſo that, 
if he is robbed of them, he muſt anſwer the damage; whereas, if 
he had laid them up, and not uſed the ſame, he would not have 
been liable in ſuch caſe; unleſs the pawner had tendered the money 
before the robbery, for then the pawnee's property is determined, 
and he muſt anſwer for the goods at all events. The pawnee is 
likewiſe allowed to uſe the goods, where the keeping them is of 


charge to him, as in the caſe of a horſe, or a cow *, to compenſate 


the expence. 


THERE is, by the law of England, in the ſame manner as with 


us, a tacit pledge (we call it an Hypothec) granted to a landlord, 
1 or 
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or other perſon having right to a rent iſſuing out of lands, whereby 
he may diſtrain for the ſame. There are three ſorts of rents, a rent 
ſervice, rent-charge, and rent-ſeck. A rent-ſervice is, where one, 
upon a leaſe for life or years, reſerves to himſelf a certain rent, 
while the reverſion of the lands continues in him: if ſuch rent is 
behind, the landlord may diſtrain the goods on the ground for it, 
by the common law, without any clauſe of diſtreſs in the deed*, 


A rent-charge is, when a man, ſeized of lands, grants a yearly 
rent iſſuing out of the ſame to another in fee, or for term of life, 
Sc. with a clauſe of diſtreſs, or makes a feoffment, reſerving to 
himſelf a certain yearly rent with ſuch clauſe. A rent-ſeck is, 
where a rent is ſo granted or referved, as before, without a clauſe 
of diſtreſs: it is called a Dry-rent, becauſe he could not have dif- 


trained for it, there being no reſervation. or particular clauſe to en- 
able him to do it; but now, by the late ſtatute, he may“. 


D1sTREss is a thing found upon the land, taken for the rent of 
the ſame behind, tho' the property of the goods belongs to a ſtran- 
ger, as a horſe put out to paſture: but utenſils, or inſtruments of 
one's trade, ought not to be diſtrained. Beaſts of the plough, if 
there are other things, could not anciently be diſtrained . A diſtreſs 
for rent ought vas. 5 to be on the land, and ſhould not be taken 


in the night-time . 


CATTLE, or other living things diſtrained, ought to beimpound- 
ed in a lawful open pound, called Overt, within three miles in the 
ſame county, that the owner, upon notice, may take care of them, 
and they are at his peril; but, if they are put in a Cloſe or covert 
pound, as in the diſtrainer's ſtable, he muſt feed them, and they are 
at his peril if they are ſtolen ; but, if the diſtreſs is of implements of 
houſhold, or other fuch goods, they mult be impounded in a houſe, 
to prevent their being ſtolen; and, if they are put in an open pound, 
the impounder muſt anſwer for them .. 


Ir the tenant, or owner of the goods, ſhall not, within five days 


after diſtreſs for rent, and notice of the cauſe thereof, left at the moſt 


notorious place of the land demiſed, replevy the ſame, with ſufficient 
ſecurity given to the ſheriff, the perſon diſtraining may, in preſence of 
the ſheriff or conſtable, cauſe the diſtreſs to be appraiſed by two ſworn 
appraiſers, and then ſell the fame towards ſatisfaction of the rent and 
charges, leaving the overplus in the officer's hands for. the owner's 
uſe. And whereas no ſheaves or ſhocks of corn, or corn looſe in the 
ſtraw, or corn in a barn or granary, could, by the common law, be 
diſtrained, the ſtatute declares it lawful to diſtrain the ſame for rent 
in arrear, and to ſecure and detain the fame in the place where it 
ſhall be found, until it be replevyed, or ſold, as aboves. 


AND whereas a diſtreſs could only be made upon the lands de- 
miſed, it is declared by another actb, „ Thar, if any tenant ſhall 
« fraudulently remove the goods, with intent to prevent the landlord 
from diſtraining, he may, within five days, take and ſeize ſuch 
goods, wherever they can be found, as a diſtreſs for the — 
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« of rent, and may diſpoſe and ſell the ſame, as if they had been 
« diſtrained _ the demiſed premiſes, provided they are not ſold, 
« bona fide, betore ſuch ſeizure.” And he. can fg the common law, 
no diſtreſs could be taken after the leaſe was determined, it is by the 
ſame act provided, That the landlord may, within fix. Kalendar 
% months, after the determination of ſuch leaſe, during the land- 
« Jord's title, and poſſeſſion of the tenant, diſtrain for the arrears of 
« rent, in the ſame manner as if the leaſe had not been determined.” 


Ap, for the landlord's farther ſecurity, it is provided by the 
ſame act, That no = being upon any lands leaſed for life 
« or years, or otherwile, ſhall be taken, by vertue of any execution 
« for debt, unleſs the creditor ſhall, before the removal of ſuch 
goods, pay the landlord or leſſor one year's rent, if due; and 
then the party may proceed to execute his judgment, and the ſhe- 
&« riff is to levy and pay the plaintiff, as well the money ſo paid for 
« rent, as the execution money.” By a later ſtatute, the landlord's. 
privilege of ſeizing the goods carried off the lands demiſed, is ex- 
tended to 30 days; and it provides likewiſe, © That if the tenant ſit, 
after notice given of his removal, the leaſe being determined, he 
« ſhall be liable in double the rent“. 


Ov law, upon this head, is much to the ſame purpoſe, tho' dif- 
ferent in the procedure. A landlord may, in vertue of his hypo- 
thec, for a year's rent, only retain the goods upon the ground;.and 
if carried off, tho by a purchaſer, may ſubje& ſuch purchaſer to 
his rent, to the extent of the goods; but, if they are poinded by a 
creditor, and in his poſſeſſion, he cannot bring them back at his 
own hand: and, as to the making the hypothec efſectual, he may, 
on a decree before his own baron court, cauſe appraiſe and poind 
the goods for his payment, and apply to the ſheriff to have the ſame 


done. As to other arrears more than one year, the heritor has no 


hypothec, nor can he retain the goods for the ſame, but muſt fol- 
low the ſame rules as other creditors, to recover his payment, 


I Do not find any other tacit hypothecs, by the law of England, 
than that for the rent: but an inn-keeper may detain his lodger's. 
horſe, or other things belonging to him, till he pays his reckoning; 
or a taylor may detain one's cloaths, till he is paid for the 2 
and an agent or attorney his client's writings, till he is fatisfied for 
his pains and expences in the ſuir, &c*. but that is not ſo properly 
an 38 as a right of retention: and indeed the conventional 
pledge of moveables, as it is ſometimes called, is, in a ſtrict ſenſe, 
no more; for, if the creditor does not poſſeſs the goods, but leaves 
the owner in the poſſeſſion, a purchaſer from him is ſafe, by the rule, 
that Mobilia non habent . moveables can be ſubject to no real 
burthen, in prejudice of lawful purchaſers. This holds in England 
with greater force than with us, or in moſt other countries, ſince 
even ſtolen goods, ſold in open market, are not recoverable by the 
former owner, according to their law; which is otherwiſe. by ours, 
theft being ſaid, Inurere labem realem, to affect the things ſtolen 
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ejudice of the owner, who may recover them from à purchaſer 
without refunding the price. | 


| r | 
Mandate or Commiſſion, Exercitory and Inſtitory Actiont; public Offices, 


SECTION I. Mandate or Commiſſion. 


HE firſt of the contracts, perfeted by conſent, is Mandate, 
which is a contract whereby one employs another to do ſome 
« work or ſervice gratuitouſly *”. | J 


To mandates are of their own nature gratuitous, yet it was law- 
ful to agree for a gratification or reward*. And advocates and phy- 
ſicians are intitled to their honoraries, or fees, without any agree- 
ment, and which they are preſumed to. have received, upon their 
being adviſed ©; with an exception, as to phyſicians attending perſons 
in their death-bed ſickneſs, but which is only extended to 60 days 

receeding their death, according to the rule as to the time of death- 

ed, and preceedings are preſumed fatisfied®, In ſuch caſes the 
ſervice is eſteemed notwithſtanding g 
wards are not properly Hires, or an equivalent ſatisfaction for the be- 
nefit: and a gratification is now generally allowed by the lords of ſeſ- 
ſion, where it does not appear the ſervice was intended to be gratui- 
tous, it being reaſonable, that perſons be rewarded for their pains; 
and this practice is conform to the cuſtoms of other nations; but, if 
the agent or factor has accepted of a diſcharge of his intromiſſions, 
without reſervation of a gratuity for his pains, he cannot demand 
thereafter a ſalary *. 


Bur where perſons undertake a management, as truſtees in mat- 
ters in which it is ordinary to covenant a recompence for their 
pains, if none is mentioned, they are not intitled to any gratificati- 
on: this was found, by the court of ſeſſion, in the caſe of truſtees, 


for a bankrupt, and his creditors, claiming a reward for their trouble, 


which had been very conſiderable in the management. and diſpoſal 
of the bankrupt's eſtate ; but the ſame was refuſed, there having Fm 
no proviſion for it in the truſt-right*. It frequently happens, that 
friends of the bankrupt are choſen ſuch truſtees, and therefore they 
are preſumed to ſerve him and his creditors gratis, where no recom- 
pence is ſtipulated ; but ſtill they muſt be indemnified, and their 
charges and expences defrayed out of the common fund. 


THe ſubject of mandates is only things lawful ; and when they 
interveen in crimes, or unlawful undertakings, they found no action 
to either party, but ſubje& both to the puniſhment of the crime, if 
the commiſſion is executed, and to the damage of the perſon thereby 
aggrieved; andeven the command of the king will notexcuſe him who 
executes it from the guilt or puniſhment of a crime, and much leſs 
as to the damages thereby incurred to the party injured; for, tho 
the king is not under the coercive power of the law, yet his com- 


mands are under the directive power of it. The command or cocr- 


tion of a husband, parent or maſter, will not excuſe or extenuate the 
guilt, 


gratuitous, becauſe theſe re- Y 
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guilt, in a capital crime committed by the wife, child or ſervant ; but 
in leſſer offences it does; and ſubjects the ſuperiors, who ule their 
authority in ſuch an unlawtul manner, to the damage of the par 
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injured*. If the thing was not criminal in itſelf, but on'y hurtful 
to a third party, he who executes it bona fide is free: as, if one = 
commiſſion to demoliſh a houſe, which the undertaker believes to be- 


long to him, but which truly pertains to another, the employer only 
is anſwerable to the owner. 


MANDATES are moſt frequently for the behoof of the mandant or 
conſtituent, but they may likewiſe concern the intereſt of third par- 
ties, and even of the mandatary himſelf: but, if a mandate is for the 
ſole behoof of the mandatary, it is rather a counſel than a mandate, 


and is not obligatory upon the mandant , unleſs it was fraudulent <. 


Thus, if one adviſes another to lend money to a particular perſon, 
he is not liable to the creditor for the ſufficiency of the debtor ; un- 
leſs he expreſsly bind for him, or undertake to inquire into his cir- 
cumſtances, and reports them to be good, whereas they are found to 
be otherwiſe, and that the adviſer knew the ſame. But mandates 
that import a right to the mandatary, termed In rem ſuam®, are moſt 
effectual, of which kind are aſſignations with us, but which are irre- 
vocable rights, and not properly mandates. 


ALL mandates or commiſſions require, 1. Acceptance by the man- 


datary. 2. That the buſineſs wherein they are interpoſed be lawful. 
Tho mandates, of their own nature, do not require writing to their 
perfection, yet it frequently interveens, and is termed a Commiſſion 
or Factory; and in this caſe the writing muſt have the ſolemnities re- 
quired in other writings, without which, in moſt caſes, it muſt be 
inſtructed by the mandator's oath ; for mandates, by our law, unleſs 


relating to bargains about moveables, or to crimes, cannot be proved 
by witneſles. 


A MANDATARY may entruſt another to execute the commiſſion; 
but, in ſuch caſe, the firſt mandatary is ſtill anſwerable to his con- 
ſtituent, even for the deeds of the other perſon ; who again is liable 


to the firſt mancatary alone, and notto the firſt mandant with whom 
he did not contract . 


MANDATES are either Expreſs, or 'I acit. This laſt happens in 
many caſes, where a mandate is implied from the circumſtances of 
parties; thus, one preſent, and not contradicting, when his buſineſs 
is a-doing by another, is underſtood to give him commiſſion s; but 
conſent is not inferred from ſilence, when it would import a crime. 
A Tacit or Preſumed mandate is ſo far inferred from an advocate's 
compearing for a party, that decrees thereupon pronounced, and duly 
extracted, will not be laid open, upon proving, by the advocate's 
oath, that he was not employed“: and procurators before inferior 
courts, or agents before the lords of ſeſſion, having poſſeſſion of the 


party's writings, are tacitly empowered to act for them in buſineſs 


to which theſe writings relate; and a merchant that gives off ey 
to a ſervant, in uſe to be employed by the maſter in ſuch buſineſs, 


is preſumed to know the maſter's mandate, which the ſervant is not 
Gg888 


bound 


not in _ 
turecrimi 
the manda- 


ty tor only an- 


ſwerab 


4. Mandates 
commonly 
interveen for 
the behoof 
of the man- 
dant only; 
when for the 
{ole benefit 
of the man- 
datary, rather 
a counſel 
than a man- 
date; aſſig · 
nations 
perly rights, 
and not man ; 
dates. 


5. All man- 
dates require 
that the man- 
datary ac- 
cept, and that 
the buſineſs 
be lawful; 
how muſt a 
mandate be 
proved. 


6. A manda- 
tary may ſub- 
commit the 

mandate, but 
is anſwerable 
himſelf to the 
conſtituent, 


7. Mandates 
are either ex- 
preſs or ta- 
cit; a tacit 
mandate, ſo 
far inferred, 
from an ad- 
vocate's 
compearing 
for a party, 
that, after de- 
cree exttac- 
ted, it cannot 
be taken off 
by the advo- 
cate's oath 
that he had 
none; other 
inſtances of 
ſuch man- 
dates. 
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8. An expreſs 


mandate, ei- 
ther ſpecial, 
where both 
matter and 
manner is de- 
termined, or 
a matter 
only,or gene- 
uy 1 rd, af 
miſhon bear- 
ing full power 
of admini- 
ſtration, cal- 
led, by the 
doctors, a 
Mandate, 
cum libera 
adminiſtrati- 
one: * 
iculars, 
| wr which a 
general com- 
miſſion is not 
ſufficient au- 
thority. 


9. A commiſ- 
hon given to 
more per- 
fons, without 
mentioning a 
quorum,con - 
cerning the 
mandant's 
intereſt, can- 
not be exe- 
cuted without 
the concur- 
rence of all; 
but, if pro- 
cured for the 
behoof of a 
third party to 
compleat his 
right, he may 
have it done 
by any one 
of the com- 
miſſioners. 


10. If more 
perſons grant 
a mandate 
jointly, each 
is liable for 


the whole. 
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bound to inſtruct, unleſs inſtantly quarrelled. Thus likewiſe one, for 
whoſe behoof goods are bought, is preſumed to have given mandate 
for that purpole, and therefore is liable to the merchant for the price, 


unleſs he has bona fide paid it to the perſon who bought the goods*. 


AN. expreſs mandate, factory or commiſſion, has either both mat- 
ter and manner ſpecially determined, or only the matter aſcertained, 
but not the manner. In the firſt caſe, the mandatary muſt obſerve 
the preciſe terms of his commiſſion, and if he do otherwiſe, 'tis upon 
his own hazard ; but, in the ſecond, he is left to his own choice in 
the manner. | 


_ Commiss10Ns may likewiſe be altogether general, without par- 
ticularizing any ſpecial matter, © but with power to do all and every 
« thing, as if the conſtituent was preſent himſelf ;” a commiſſion or 
factory, with ſuch ample powers, is called by the doctors a Mandate 
cum hbera adminiſtratione, i. e. with power of free adminiſtration ; 
or ſpecial, referring to particulars to be done. 


A GENERAL commiſſion or factory is not extended to the con- 
tracting of marriage for the conſtituent, nor to the doing any thing 
inferring a crime, nor will it impower one to make pure donations*; 
nor is it a ſufficient authority to alienate immoveables, to ſubmit 
or tranſa& his conſtituent's right, or to inſiſt for him in any ac- 
tion, criminal or infamous, or to enter him heir to his predeceſſor: 
nor will a general clauſe, ſubjoined to a mandate or commiſſion, ex- 
preſſing ſeveral particulars, be extended to caſes of greater import- 
ance than theſe that are ſpecially mentioned, or of a different kind 
from them, after the example of a general diſcharge ſubjoined to an 
accompt. 


WHEN a commiſſion is given to many, if a Qyorum or plurality, 
or even conſent of the whole is made neceſſary to their actings, then 
it is plain, that what is otherwiſe done is not binding upon the con- 
ſtituent ; but, when that is not expreſt, it may admit of a queſtion, if 
all muſt concur, or if the deed of a plurality is good. 


THE rule ſeems to be, that where a commiſſion is given to many, 
and that it is to the behoof of the conſtituent, all muſt concur in the 
execution, becauſe he relies on the ſufficiency of all, and not of a ma- 
jority; and the terms of a mandate mult be ſtrictly obſerved. Thus, 
in a commiſſion to three perſons to ſell the conſtituent's lands, the 
court of ſeſſion found the deed of two void ©; but, if ſuch commiſ- 
ſion is in behalf of a third party, who procures it to compleat his 
right from the LI the performance of it by any one of them 
is ſufficient. ence, if a procuratory of reſignation, or precept of 
ſeiſin, is directed to two or more perſons, any one of them may of- 
ficiate, being nudum officium, wherein the granter has no concern. 


WHEN many perſons grant a mandate jointly, each is liable to in- 
demnify the mandatary for the whole and in ſolidum *; as likewiſe 
where the buſineſs undertaken is indiviſible, as in the caſe of an a- 
gent employed by ſeveral perſons to carry on a common action.. 
Treg 
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1669. Bruce. 


b Dirl, decif, 
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* Fount, Feb. 
10. 1697. 
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Dec. 1736. 
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Tux direct action, ariſing from this contract, is granted to the 
mandant or conſtituent, againſt the mandatary or commiſſioner, 
to account for the due execution of the truſt: thus, he is bound 
to deliver the thing purchaſed, in vertue of the commiſſion, or to 
make up the damage for not duly executing it *: and the mandatary, 
by the Roman law, is liable for the higheſt fault. Depoſitaries 
are only anſwerable for groſs faults, becauſe they undertake only 
to ſuffer the thing to remain in their poſſeſſion ; whereas mandataries 
engage their ſervice, and were more ſtrictly ſubjected. It is however 
thought, that with us a mandatary will only be liable to ſuch dili- 
gence as he uſes in his own affairs, and ſometimes to no diligence at all. 


Tus, a commiſſion to receive money for a friend imports no di- 
ligence, but only the provating the letter, and recciving the money, 
if offers © and, in the general, one ought not to be lo ſtrictly tied 
to diligence, when he ſerves gratuitouſly, as when he is to receive a 
conſideration, even by the principles of the civil law; fo that the 
rule laid down in that law, as to ſome caſes of mandates, may be e- 
ſteemed general, viz. T hat the mandatary is only anſwerable for fraud 
and ſupine negligence; Nibil enim amplius quam bonam fidem præſtare 
eum oportet, as the lawier ſpeaks on this {abject ©: and therefore, I 
conceive, that a factor, who 5 without a ſalary, is not anſwerable 
for omiſſions, unleſs he expreſsly binds himſelf to diligence, but only 
for his intromiſſions, from the nature of the office, without any ex- 
preſs proviſion for that purpoſe. He is not liable for intereſt of the 
conſtituent's money in his hands, becauſe he has no authority to lend 
it; and, if hedoes, it is upon his own risk ; but, if he advances mo- 
ney for his conſtituent, intereſt is due to him]. 


THE mandatary or factor may acquire the right by our law, cither 
in the name of his conſtituent, (which he could not by the civil laws 
or in his own name in truſt, for the mandator's behoof, or ſimply in 
his own name, without reference to his conſtituent. In this laſt caſe, 
it is a tacit 1 ruſt-right, as in every caſe where one takes a right in 
name of another, Fe his own behoof, without any declaration of 
the truſt in writing b. Before the ſtatutei, truſt was inferred from 
preſumptions, or proved by witneſſes *: by that act, all truſts there- 
after can only be vouched by writing, or oath of the perſon ſaid to be 
intruſted; but truſt in moveable goods is not within the ſtatute, and 
ſo may be proved by witneſſes l. When one takes a right in the name 
of another, for his own behoof, the truſtee is not liable to diligence, 
unleſs he has bound himſelf toit®; nor is a creditor obliged or bound 


to uſe diligence on bonds aſſigned to him in ſecurity of his debt“. 


b A MANDATARY is bound to obſerve ſtrictly the orders 2 
by his commiſſion; and if he tranſgreſs the limits of it, he cannot 


oblige the conſtituent by his actings, or claim his expences ®, But, 


in common equity, if the thing is bought, in vertue of a commiſſion, 
at a higher price than was therein limited, the mandatary may retain 

b unleſs the mandant reimburſe him the whole price, but 
cannot oblige him to take it at any other price than conform to the 
commiſſion: and if the commiſſion is executed more to the advantage 
of the conſtituent, he cannot complain that it was not preciſely ob- 


ſerved. 


it to himſel 


11. Action 
competent to 
the conſtitu- 
ent, againſt 
the mandata- 
ry, ſactor or 
commiſſion - 
er. A manda- 
tary, regular- 
ly with us, 
only liable 
for ordinary 
diligence { a 
factor receiv- 
ing a falary 
liable for 0- 
miſſions; but 
not for inte- 
reſt of his 
conſtituent's 
money in his 


hands. 


12. The man- 
datary ac- 
quiring the 
right in his 
own nume is 
a truſtee; but 
truſt-rights 
not provable 
by witneſſes, 
ſince the act 
1696; how 
far is a truſ- 
tee in rights 
liable to di- 
ligence. 


13. What is 
the caſe of a 
mandatary 
exceeding 
the bounds 
of his com- 
miſſion: he 
runs all risk 
of the things 
periſhing by 
accideny, 
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14. The con- 
trary action 
competent to 
the manda- 
ſor fac- 
tor fee, his 
expences and 
damages in- 
curred thro” 
the mandate, 
as in caſe he 
was robbed in 
the due exe- 
cution of it, 


15. The truſ- 
tee or man- 
datary can 


charge the 


conſtituent 
with no more 
than he paid 
in tranſacting 
the debts; 
what if he 
acquires the 
ſame in his 
own name, 


16. Factors 
or tackſmen 
upon ſequeſ- 
tred eſtates, 
acquiring 
debts there - 
on, the ſame 
become ex- 
tint; does 
this take 
place, if they 
acquire after 
they are ex- 
auctorated, 
but before 
they are exo- 
nered. 
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ſerved. A mandatary, exceeding his commiſſion, runs all hazards 


of the thing's periſhing; for he muſt allege, Uriliter geſtum, both 


confilio et eventu *, viz. that the mandant loſt nothing by the variation, 
On the other hand, the mandatary, commiſſioner or factor, has a 
contrary action againſt the mandant or conſtituent for his factor fee, 
and the expences and damages ſuſtained by him in the execution of 
his office, and for intereſt of the ſame from the time of the advance- 
ment b. But by the civil law he had no right to be reimburſed, in 
caſe he was robbed, or ſuffered ſhipwreck, in * mandate, 
that being imputable to mere accident ©: but it is the opinion of 
reat lawiers, that, in equity, he will be indemnified in this caſe .“. 
his is the cuſtom of other nations, and probably will be followed 
with us, being founded in reaſon and equity. 


THE mandatary or truſtee cannot charge the truſter with more 
than he actually paid in acquiring his debts, even tho' the truſt was 
only as to the right of the intruſter's lands, the preſumed intent in 
ſuch caſe being, I hat the truſtee ſhould tranſact the debts of his con- 
ſtituent *. If the truſtee acts in his own name, his creditors afſectin 
the debts, or goods purchaſed by him, will be preferred to the intruſ- 
ter and his creditors, even tho' the ſame were purchaſed by the in- 
truſter's money, or other effects, who has dy a perſonal action 
againſt the truſtee for his indemnification ?; but, if the truſt is in- 
ſtructed by writing, or the truſtee acts in his conſtituent's name, the 
caſe would be otherwiſe *. 


To prevent abuſes committed by factors and tackſmen of ſequeſ- 
tred eſtates, appointed by the lords of ſeſſion, in buying up the 
debts from the creditors, with the rents of the eſtate, to the preju- 
dice of the common debtor and his creditors, it is declared, by act 
of ſederunt, with good reaſon, That ſuch purchaſes or tranſactions 
ſhall be holden equivalent to a diſcharge and renunciation of the 
debts purchaſed by them, and the lands and debtor fully disburthen- 
ed and freed of the fame ; nor ſhall they be at liberty to impute their 
tack-duty, or intromiſſions with the rents, toward payment of theſe 
debts; and farther, that the benefit of any abatements or gratui- 
tics they obtain from any of the creditors, to whom they make pay- 
ment of any of the rents or tack-duties, ſhall accrue to the com- 
mon debtor and his creditors b. "I his was a moſt reaſonable expe- 
dient; for theſe factors or tackſmen, knowing the importance of the 
rights on the eſtate, which probably the creditors are 1gnorant of, 


might acquire their debts for trifling ſums, the creditors perhaps be- 


ing in neceſſitous circumſtances, and thereby exhauſt their intromiſ- 
ſions, which is effectually prevented by the extinction of ſuch debts 
as ſhall come into their perſons. This, by the words of the a&, 
would ſeem to extend i to acquiſitions made, during their facto- 
ries or tacks, by themſelves, or any interpoſed perſon for their be- 
hoof; but, by the intendment of it, I conceive, it would be inter- 
preted of all purchaſes made by them before obtaining their exone- 
ration, that they ſhall not be allowed to take credit for the ſame in 
their diſcharge ; which ſcems to be implied in the Proviſo in the 

act 


® Nov. 16, 
1667, Max- 


well. 


f Jan, 24. 


1672. Boyl- 


ſton. 
® June 9. 


1669. Streets. 


h Act ſeder, 
Dec. 28. 
1708. 


ſuch that it muſt be 


cheſon. june 


c. 25. et 35. 


h. t. Feb. 2. 
1628. execu- 
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act for that purpoſe: and the ſame reaſon. holds here, as when they 
are made during their management of the eſtate. | 


A MANDATE or commiſſion becomes extin& by the death either 
of the mandant or mandatary *, unleſs the nature of the mandate is 

71 after the mandant's deathꝰ, or that it 
is a mandate purely for the behoof of the mandatary, as Aſſignations, 
&c. Upon this Jones it was the received law with us, of old, that 
Procuratories of Reſignation, Precepts of Seiſin, and Procuratories 
for Regiſtration, tho' in rem ſuam, Fel by the death of either party, 
without prejudice to the rights to which they related*, till it was re- 
medied by ſtatutes ; but ſtill precepts of Clare Conſtat fall, unleſs 
executed in the granter's life. If payment is, bona fide, made to the 
mandatary, after the death of the mandator, unknown to the payer, 
it will be ſuſtained, tho' the mandate fell by his death, but, other- 
wiſe, it will not liberate the debtor *. 


MAN DAT Es likewiſe determine, by the Revocation of the man- 
dant, even tho' they contain a term of Endurance, or a Clauſe that 
the fame ſhall be irrevocable ; and by the renunciation of the man- 
datary: but both ought to be done while the matter is entire, or other- 
wile ſuch party is bound to indemnify the other as to bygones :; nor 
are mandates, for the behoof of the mandatary, termed In rem ſuam, 
as aſſignations, &c. revocable, in reſpe& of the right thereby con- 
veyed, as above. 


MANDATES are not only revocable by Expreſs Deed, but alſo 
Tacitly, by conſtituting another mandatary *; and there is likewiſe 
underſtood ſometimes a revocation in law, from the preſumed mind of 
the party; as when the perſon to whom money was to be given, in vir- 


tue of a mandate, becomes bankrupt, or under any diſability i; for, in © 


all contracts, there is a tacit condition implied, © That matters conti- 
« nue in the ſame ſtate:” and it cannot be doubted, but, in the above 
caſe, if the mandant had known the circumſtances, he would have 
countermanded the mandate k. 


SECTION II. Exercitory and Inſtitory Actions. 


IT is likewiſe, purſuant either to an expreſs, or tacit mandate, that ex- 
ercitors, and owners of ſhips, are bound to thoſe who contract with 
the maſters of ſhips employed by them ; the Exercitor is he to whom 
the whole profits of the ſhip, in its reſpective voyages, belong, whe- 
ther he is proprietor of the ſhip or not; but, becauſe he is 797 moſt 


part the owner, and the law is the ſame in both caſes, I ſhall conſider 
him as owner. 


THE Maſter is the perſon to whom the charge and command of the 
ſhip is committed !, by the owners or exercitors; and he may like- 
wile be a part owner himſelf, as juſt ſaid, which is ordinary, by the 
preſent cuſtom, that he may take the better care of the veſſel. 


Nor only is the owner bound to thoſe who contract with the 
maſter, immediately put in by himſelf, but likewiſe to thoſe who 
contract 


H h h h h 


17. A man- 
date becomes 
extinct by the 
death of ei · 
ther the man - 
dant or man- 
datary; ex- 
ceptions from 


this rule. 


18. Mandateg 
likewiſe de- 
termine, by 
the revocati- 
on of the 
mandant, or 
renunciation 
of the man- 


datary. 


19. Mandates 
tacitly revok · 
ed, by grant- 
ing commil- 
ſion to ano- 
ther, or by 

e mandata- 
ry s becom- 
ing bankrupt. 


20. Exerci- 
tors, or on- 
ers of ſhips, 
liable for the 
contracts of 
the maſter 
commiſſion- 
ed by them, 
or of his ſub 
ſtitute that 
acts in his 
(2009; ya pre- 
umed pow- 
ers of a maſ- 
ter. 
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21. The va- 


rious man- 
ners of 
freighting 
ſhips ; what 
if the ſhip is 
caſt awa 
during the 
voyage, or 
becomes un- 
able, with- 
out the maſ- 


ter's fault, to 


perfect it, 


22. If the 
ſhip and car- 

o periſh, no 

ight is 

due ; if part 
of the goods 
is ſaved, 
freight is pro- 
portionably 
due. 


23. What if 
the voyage is 
hindered 
thro' the 
fault of one 
or othet of 
the parties, 


24. A maſter, 
regularly, has 


they employ 
him for that 
purpoſe, or 
take the be- 
nefit of his 
actings inthat 


reſpect. 


merchant. The 
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contract with the maſter's ſubſtitute, or with any perſon that acts as 
ſuch !. 


Ir is preſumed, that the maſter has the only power to freight the 
ſhip, receive goods and paſſengers, and to borrow money, while a- 
broad in a' voyage, for the uſes of the ſhip and crew ; and therefore, 
unleſs the contracters with the maſter were interpelled, the owners 
are liable for the maſter's deeds in all theſe reſpects b. 


THz maſter, on account of the owners, is entruſted to contract for, 
and receive the freight, which is & the hire or conſideration 9 
<« the maſters or paſſengers for the voyage or paſſage: it is regulated, 
for moſt part, by charter-party between the maſter or owners, and 

14 is either freighted for the voyage Out ward, or Out 
and In, or a Trading Voyage, and, in all theſe caſes, the freight is 


regularly not due till the whole voyage is performed. If, during the 


voyage, the ſhip becomes unable to complete the voyage, without the 
maſter's fault, he may either mend his ſhip, and put her in condi- 


tion to perfect the voyage, or freight another = his own risk ; 
and, if the merchants not agree to it, the freight is due for fo 
much as the ſhip had earned. If the ſhip is freighted by the ton, and 


faid, in the contract, to conſiſt of fo many tons, and is found to be 


leſs, freight is only due according to the true burthen. If the ſhip is 
freighted by the month, and is caſt away before arrival, but all the 
loading preſerved, freight is due according to the time of ſervice . 


WHEN the cargo is loſt, tho'by ſea hazards, and without the fault 
of the maſter or mariners, yet the freight is not due ; for it only be- 
comes a debt, by the ſhip's ſafe arrival, and preſervation of the loading: 
therefore, in caſe of the ſhip's periſhing with the cargo, the mer- 


_ chants loſe their goods, and the owners of the ſhip have no claim of 


freight, not having performed their part of the contract . If part 
of the goods is ſaved, the freight is proportionably dues. 


Ir the maſter is hindered to perfect the voyage, through the fault 
of the merchants, the whole freight is due. If a time 1s limited in 
the charter-party, for loading the ſhip, and one of the parties is not 
ready, the other is at liberty, and has an action of damages to recom- 
pence his loſs. The maſter and owners have an hypothec, or tacit 
obligation for the freight, upon the loading, which they may detain 
till it is paid f. | | 


Ir the owners of a ſhip trade with her themſelves, and employ 2 


maſter for buying goods, and loading the ſhip therewith, they are li- 
able to the merchants who furniſh the goods, or to thoſe who lend 
money for purchaſing them, or otherwiſe contract in relation thereto 
with the maſter :; but his being ſimply maſter will not imply ſuch a 
power, fo that, in this caſe, the owners are not otherwiſe anſwerable 
than if he has an expreſs commiſſion for the above purpoſe b, or being 
in uſe to act in ſuch negotiations, with the pe” z. of the owners, 
Expreſs or Implied ; but, if they accept of the goods, they muſt take 
them at the price they were bought by the maſter, that being the 
ſtrongeſt homologation of the powers to purchaſe them: in this caſe, 

the 
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are likewiſe anſwerable for the treſpaſſes of the crew an 
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the owhers are always intitled to the benefit of the maſter's contracts, 
in relation to thoſe matters wherein his actings bind them, and may 
compel the party to perform the ſame, tho' by the civil law they had 
no action againſt the contracters with the maſter *. 


MERCHANTS take from the maſter bills of loading for the goods 
put aboard, whereby the extent of them is aſcertained ; by theſe the 
maſter, and, thro' him, the owners are bound to redeliver the contents 
in good condition, and, conſequently, muſt warrant them againſt all 
damage incurring, thro' the fault, 1 or crimes of the crew, and 
mariners who ſerve in the ſhip, and crimes of paſſengers, or by the 
inſufficiency of the ſhip *: but ſea hazards are always excepted ; by 
which is meant, damage happening by ſtorms, enemies, pirates, and 
ſuch like accidents, as to which the merchant muſt ſecure himſelf, by 
inſuring the cargo, or bear the loſs. 


MERCnaNTs and creditors have their option to charge the own- 
ers or the maſter, or both, for the maſter's contracts, or ariſ- 
ing from his own deed; for tho' they who contract with the maſter 
have the owners liable, in reſpect of their commiſſion to him, yet that 
cannot liberate himſelf from the legal effect of his ik gene both 


in by themſelves, and whoſe ſervice they uſe*, and for the deeds of 
paſſengers, in relation to the 
ſhip; — thereby the maſter tacitly undertakes that they ſhall be ſafely 
—— as was already ſhown upon the edict, nautæ, caupones, &c. 


THERE needs no commiſſion in writing, to conſtitute one maſter 


of a ſhip, in order to create theſe obligations againſt the owners ; it is 
ſufficient that he is acting in the office, whence it appears that he is 
entruſted with the ſhip, and all the powers and authorities neceſſary 


for diſcharging that truſt are implied, by the intendment of the law *: 


wherefore, as offices are created by mandates, ſo here one's officiat- 
ing preſumes a mandate ſo ſtrongly, that it cannot be redargued by 
contrary proof that he had none, in as faras concerns the intereſts of 
third parties that contrafted with him in the mean time. 


THz owners are liable for neceſſaries furniſhed to the maſter for 
the uſe of the ſhip and crew, and for all his contracts, within the verge 
of his commiſſion, expreſs or preſumed, but no farther ; and, by 
the preſent cuſtom of nations, the maſter, when abroad in a voy- 
age, may, for ſecurity of money lent for theſe uſes, hypothecate, or' 
bind the ſhip to the creditor, by bonds, or bills of bottomry. "Theſe 
are only due and payable upon the ſhip's ſafe arrival, and therefore 
are taken at a higher intereſt than the legal, becauſe of the hazard 
that the creditor undergoes of loſing his money, in caſe the ſhip pe- 
riſh*, The laſt bonds of bottomry, in a competition, are preferable 
to preceeding ones, becauſe by them the ſhip was enabled to proceed 
in the voyage; but, if the owner of the ſhip borrows money for his' 
own uſe, and hypothecates and binds the ſhip to the creditors, for 
their ſecurity, his bonds to them are preferable, according to their 
dates b. 8 | 
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Tux creditor, by the civil law, behoved to prove that the ſhip 
wanted the reparations for which the money was lent, but needed 
not prove the actual application of the money * ; but, by the preſent 
law and cuſtom, he needs not prove that the ſhip wanted the repa- 
rations, but only that he fairly lent the money to the maſter, acting 
as ſuch, for the uſe of the ſhip and voyageb. 


WuxxVXA ſeveral perſons have a concern as owners, each of them, 
by the civil law, was liable in ſolidum : and tho', by the cuſtom of 
other nations, each is only anſwerable for his own proportional intereſt, 
and may liberate himſelf entirely from the debts of the maſter, by 
making over his ſhare of the ſhip to the creditor$, yet we followed the 


civil law in this caſe e, till the Britiſh ſtatute, after mentioned, which 
now muſt govern it. | 


Nor only the contracts of the maſter are binding upon the own- 
crs, but likewiſe his delinquencies in office, by ſpoiling the things com- 
mitted to his charge, or otherwiſe doing damage to third parties, by 
himſelf, or the crew that ſerves in the ſhip, or even where the damage 
is done by paſſengers*, as was juſt ſaid®; and, by the civil law, the 
owners were only liable to ſuch damage, proportionably to their inte- 
reſts in the ſhip® : however, there was no diſtinction in our law, in the 
obligation of the owners, between damages occaſioned by the faults 
of the maſter and his contracts i; but ſtill they are free, by the preſent 
cuſtom, upon giving up the ſhip, or their intereſt therein, to the per- 
ſon damnified, which does not ſeem to have been formerly received 
with us*; but now the matter is thus ſettled by the Britiſh ſtatute, 
vix. I hat the owners of ſhips ſhall only be anſwerable for the acts or 
embezzlements of the maſter, or mariners without their knowledge, 
to the extent of the ſhip, with its appurtenances and freight ; and if - 
veral perſons ſuffer damage, and the value of the premiſes will not ſa- 
tisfy them all, they ſhall receive ſatisfaction upon an average, in pro- 
portion to their reſpective loſſes . This act does not ſubje& the own- 


ers on account of facts of paſſengers, and the law muſt be taken to 
ſtand accordingly. 


AFTER the example of the exercitory action, the inſtitory was in- 
troduced. By this action the prepoſitor is conveenable by thoſe that 
contracted with the inſtitor, for fulfilling the inſtitor's contracts. 
The Prepoſitor is a perſon that employs another to officiate for him in 
land negotiations; ſuch as having the management of any trade, being 
clerk to a brewary, kceping of ſhops, overſeeing a coal work, labouring 
of a farm, or the like. The employer is the ſame in ſuch matters that 
an exercitor or owner of a ſhip, in reſpe& to the maſter, is in mari- 


tim negotiations. Ihe perſon employed is the Inſtitor or Manager in 
luch offices. 


IT is no matter of what age, ſex, or condition, the ſhop-keeper 
or other inſtitor is ® ; for tho' they cannot oblige themſelves, yet their 
deeds, in buſineſs truſted to their 8 will effectually bind 


their conſtituents or prepoſitors „; and, by the preſent cuſtom, the 
prepoſitor has action directly againſt thoſe that contract with the in- 


ſtitors e, which was otherwiſe with the Romans, who only afforded 
him 
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him ſuch action, in caſe he could not otherwiſe get right done him 
by the inſtitor, if a free perſon ; or, by his maſter, if he was another 
man's ſlave; and, if he was his own, the actions on theſe heads ac- 


crued directly to himſelf, which they did not, in other cafes, by the 
preſcription of their law *. 


Ir more perſons ate intereſted as prepoſitors, they are all liable 
conjunctly and ſeverally, or in ſolidum, to the contraRers, with the 
inſtitor or * . to make good his engagements, in the ſame man- 
ner as in the caſe of more owners of a ſhip, in reſpect to the con- 
tracts of the maſter; and the reaſon aſſigned, is Ne in plures adver- 
ſarios diſtringatur, qui cum uno contraxit, that the party who con- 


ged to ſue many for implement *, 


Tu manager or inſtitor, who acts in the name of his conſtitu- 
ents, is not bound to the contracters with him, unleſs he ſpecially 
ſubje& himſelf to the performance, which, in that caſe, he muſt 
make good ; but the preſumption is, that even where he binds him- 
ſelf, it is only in the character of a manager, and not to affect him- 
ſelf but his conſtituents, and, in many caſes, he is not capable to 
bind himſelf, as above. But the caſe is otherwiſe, as I have ſaid, in 
reſpect to the maſter of a ſhip, who is liable himſelf, as well as the 
owners, for the creditors follow the faith of both. 


Tu conſtituent is no farther liable than in the terms of the pre- 
— or commiſſion ; ſo that, if the manager is only employed to 
uy goods to furniſh a ſhop, or ſtock a farm, but not to ſell them, 
the conſtituent is not liable to his contracts, in relation to the ſale of 
the goods, but may take the benefit of them, if he pleaſes “; and 
therefore, the expreſs or preſumed terms of the commiſſion is the 
rule for determining the extent of the conſtituent's obligation ; and 
the nature of the commiſſion, and import of it, will be inferred from 
the perſon's being in uſe of acting in ſuch matters or negotiations. 


Tuo' the prepoſitor recal his commiſſion, yet unleſs he intimated 
the ſame to the party contracter, or gave public notice of it, he will 
ſtill remain liable to thoſe that contract bona fide thereafter with 
the manager or inſtitor who continues to act; and, in caſe of the 
e death. whereby the commiſſion or authority falls, his 

eir will be ſubjected to the contracters, bona fide, thereafter with the 
manager, unleb the heir recal the commiſſion, and intimate the 


- ſame, as above e, becauſe otherwiſe the heir will be underſtood to 


authoriſe him. 


Tux ſame rules hold, by the cuſtom of trading nations f, with re- 
ſpect to the obligation of prepoſitors, in relation to the contracts or 
x e. of their inſtitors or managers, as in the caſe of exerci- 
tors, or owners of ſhips, concerning the contracts or delinquencies of 
the maſter. But, as the foreſaid Britiſh ſtatute concerns only the 
owners of ſhips, ſubjecting them no farther to the contracts or de- 


linquencies of the maſter, than to the extent of their intereſt in the 


ſhip, which they are allowed to abandon to the parties concerned, 
our law remains the fame as before, in the caſe of land negotiations ; 
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ſo that the conſtituent or prepoſitor is ſimply liable to the full extent, 
by the deeds of the ſhop-keeper, or other inſtitor, in relation to the 


buſineſs with which they are intruſted. 


As to the power of a manager in land negotiations, to ſubſtitute 
ſhould bind the conſtituent, in 
the ſame manner as in the caſe of the ſubſtitute of a maſter, the civil 
law did not allow the manager or inſtitor ſuch power; becauſe it was 
indulged to the maſter of a ſhip, Propter utilitatem *, i. e. for the 
public good and neceſſity of the thing. The maſter may not be ca- 
pable to attend, thro' ſickneſs, or other neceſſary occaſion in foreign 
parts, when there is no opportunity for the owners to appoint ano- 
ther in his room : the caſe is otherwiſe in home negotiations, for 


the conſtituent may ſupply the abſence of the manager, by appointing 
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another. This is moſt reaſonable, and I conceive it will hold with us. 


Szc TION III. Public Offices. 


Orric xs, by public authority, are a kind of mandates, or at leaſt 
founded on a commiſſion ; and are either during pleaſure, and then 
may be recalled when the conſtituent thinks fit; or for life: and even 
offices for life imply a condition, that they are forfeited, or may be 
revoked upon crimes or groſs faults in the execution of them, the 


grant being always tacitly underſtood, Ad vitam aut culpam. If the ſo 


perſon veſted with the office has ak of deputation, his non-reſi- 
dence, or being denounced to the horn, (as we call outlawry) unleſs 
for a crime, will not infer deprivation *, if his depute attends, and is 


capable to officiate *, but inſufficiency or malverſation will *, 


As juſt hinted, offices for life, are liable, from the nature of the 
thing, to a forfeiture on malverſation. It will be no good defence 
or excuſe, in a declarator of forfeiture, on ſuch head, that the pre- 
deceſlors in the office were guilty of the like things charged upon the 
defender; for he ought to have known what the duty of his office 
required, and reformed all abuſes formerly practiſed in the exerciſe of 
the ſame; for Wrong can have no warrant, and much leſs can an un- 
warrantable cuſtom juſtify the like practices in time coming. 


Bur any grant to another, of the ſame office, before ſentence of 
declarator, by the proper court, removing the perſon, veſted in the 
office, from the ſame, on account of his malverſing therein, is void, 
being before there was a vacancy: but in poſts or offices during plea- 
fure, a commiſſion to another is an effectual recalling of the former, 
without any expreſs revocation *. 


Obſervations on the Law of England, in relation to the premiſes. 


IN the caſe of mandates or authorities granted by one to ano- 
ther, to do buſineſs for him, there is no difference betwixt the rules 
obſerved in the law of England and ours, as to the extent of theſe 
powers, and their expiring by the mandatary's orfaRor's death. Thus, 
an authority or commiſſion, granted to two or more, regularly, can 
only be executed by all of them, and the death of any one voids it; 
as likewiſe the death of the perſon who gives the authority mo the 

ame ; 
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ſame; nor can it be transferred to another, being a truſt or confidence 
repoſed in the perſon to whom it is given by him for whom the act 
was tobe done *: but, if the authority is coupled with, or joined to an 
intereſt, then the ſurvivors may execute the ſame, For example, if a 
man deviſe by his teſtament, ; his executors may alien and ſell the 
tenements which he hath in fee ſimple, this is a bare authority, and 
all of them muſt concur in the ſale, and it becomes void by the death 
of any of them before ſuch ſale; but, if he deviſe the tenements to 
his executors, to be ſold by them for payment of his debts, or the 
price to be otherwiſe applied by them; in this caſe, if one of them 
die, the ſurvivors may fall the ſame, becauſe it is an authority coupled 
with an intereſt and a truſt b. | 


Turs would fo far hold with us, that a commiſſion to two or more 
28 to ſell lands would fall by the death of any of them, for all 
hoved to join in the conveyance; but, if the lands were conveyed to 
them in truſt, to be ſold, then they have all a joint intereſt, of which 
each muſt be diveſted by concurring in the conveyance; and, if any of 
them die before, his intereſt tranſmits to his heir, under the fame truſt 
to which himſelf was ſubje& ; but, if the thing to be done is of courſe, 
and for the behoof only of the party in whoſe favour the commiſſion 
is granted, any one of the baillies may execute it, as the warrant to 
ive ſeiſin of lands, or rights affecting the ſame. The law of Eng- 
nd, in this laſt cafe, requires the concurrence of all the attornies 
conſtituted for giving or receiving livery and ſeiſin; becauſe they all 
make but one attorney, unleſs the warrant is given to them jointly and 
ſeverally ; but we are not ſo preciſe, for any perſon, bearer of the 
deed containing the precept of ſeiſin, is ſufficiently authoriſed to re- 
ceive the ſeiſin; and tho more perſons ſhould be named, as baillies, 
to give the ſeiſin, that would not be * N for the ſeiſin, given 
by any perſon, is ſufficient: and the reaſon that they are ſo circum- 
ſpe in this matter in England is, that, if the granter or receiver of 
* deed die, before ſeiſin is taken thereon, it becomes void, which is 
not ſo by our law. 


IF the bailiff of a manour, or receiver, or factor of a merchant, or 
the like accomptant, ſhould be robbed, he ſhall have allowance of 
the ſums ſo taken from him 4, for the money is the conſtituent's, and 
muſt be loſt to him; but, if the factor is guilty of any fraud, or groſs 
neglect, in taking care of the money, or otherwiſe, in the admini- 
ſtration, he is chargeable with the ſame. All which obtain likewiſe 
with us. | 


Ir one becomes a bailiff of his own wrong, by undertaking ano- 
ther's affairs without his appointment, he is accountable to the owner, 
who is not compellable to make any allowance to ſuch manager for 
his expences and pains: or, if one gives another money to disburſe 
in his the giver's buſineſs, and he expends more than he received, he 
does it without warrant, and he ſhall have no allowance for what he 
{uper-expends *. | 


THe conſtituent or mandant is anſwerable for what his deputy or 
mandatary does in the execution of his office , who is removable at 
his 
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his pleaſure. This is the caſe of under-ſheriffs in England; and is 
likewiſe of the ſubſtitutes of the r with us, appointed by 
the king, purſuant to the late act, that the principals are anſwerable 


for their actings. 


A row ER of attorney may concern buſineſs of all kinds; but, in a 
more limited ſenſe, it is applicable in England to the management of 
law-affairs before courts of juſtice: and one that is inveſted with ſuch 
power is called an Attorney, in a peculiar acceptation of the word. 
An attorney at law is one that manages a cauſe for another, before 
courts, at his requeſt: he ſtands in his ſtead or Turn for that purpoſe ; 
his duty is to carry on the practical part of the cauſe, and, in the 
management of it, to follow the advice of the ſerjeants and barriſters 
employed in the ſame cauſe *. He is either a general or ſpecial at- 
torney: a general attorney, is he that is employed to manage all ſuits 
for a party, as the attorney-general for the king, who is moſt common- 
ly of the moſt learned of the barriſters: a ſpecial attorney, is he thar 
is wy in one or more cauſes. By the common law, none could 
appear, by an attorney, without the king's letters 4 and every 
man was forced to follow his ſuit in perſon; which retarded juſtice 
very much. But ſeveral ſtatutes ſince have allowed parties to appoint 
tornies, without any ſuch warrant to enable them. One cannot make 
an attorney irrevocable, as indeed neither can he appoint any other 
factor or mandatary in ſuch terms, becauſe an authority is of its own 
nature reyocable b. 


_ AGENTS with us manage the fact of a cauſe, in the ſame charac- 
ter as attornies in England ; but they have no formal admiſſion into 
the office, nor are they uſually employed by an expreſs factory, or 
letter of attorney, but either by word, or a miſſive letter; and their 
having the client's writings is a ſufficient proof of their authority. 


MaANnDATEs, or commiſſions whereby factors are created, are of 
great importance, eſpecially among merchants: ſuch factors receive a 
kind of proviſion, called Factorage, or Commiſſion-money, and muſt 
anſwer the loſs that happens, by exceeding, or not preciſely obſerv- 
ing the terms of their commiſſion: ſuch factors may ſell upon truſt, 
for a reaſonable time, to a perſon reputed ſolvent, where the uſage is 
for factors to ſell upon truſt; but otherwiſe it muſt be for ready 
money. If a faQor's account-books and papers be accidentally loſt, 
without any fault of his, he ſhall not be otherwiſe charged, than by 
his own oath. 


Ir a factor ſhall take upon him to run the hazard of ſeizure of the 
goods, by non-payment of cuſtoms to a foreign prince, he, and not 
the merchant, ſhall have the benefit, becauſe it is at his own risk : 
but, in order to diſcourage all attempts to defraud our king of his 
revenue, a factor, in ſuch caſe, ſhall not have the benefit as to cuſ- 
toms ſtolen from his majeſty, leſt, on ſuch proſpe&, they might be 
induced to defraud the revenue by thoſe wicked practices; and, if 
goods ſmuggled are ſeized, the faRor is liable to the merchant to make 
up his damage, unleſs he had orders from the merchant to endea- 
vour to run them. 
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A FACTOR, having the merchant's eſſects, accepts a bill drawn 
upon him on account of the ſame, and the merchant in the mean 
time breaks, and a commiſſion of bankrupt is awarded, and the goods 
in the factor's poſſeſſion ſeized, he muſt, notwithſtanding, pay the 
bill, and come in as a creditor for ſo much as he was forced to pay 
by reaſon of his acceptance, becauſe truly the goods remained the 
property of the bankrupt ; and, for the like reaſon, if the goods are 
ſold, and, after receipt of the price, the factor breaks, the money 
ſhall be lookt upon as part of & factor's eſtate, and ſeized by the 
commiſſioners, and the merchant muſt come in with the other credi- 
tors for the price; and if the perſon breaks, to whom the factor, em- 
ployed by ſeveral merchants, ſells their goods by joint ſale, each muſt 
bear a proportion and ſhare of the loſs *, | 


WHEN a faQor, having money of his conſtituent in his hands, is 
ordered to enſure a ſhip and never and he neglects to do it, he ſhall, 
by the cuſtom of merchants, anſwer the damage, if the ſhip miſcarry ; 
or, if he ſend goods in return, that are prohibited, without commiſ- 
ſion, he ſhall bear the loſs, in caſe they are ſeized®, 


MaNnDaTEs, Powers of Attorney, Deputations and Commiſſi- 
ons, regularly are revocable, but in certain inſtances they are irrevoc- 
able: thus, with us, Aſſignations are Irrevocable Procuratories, being 
ſolely for the aſſignee's behoof. Again, the commiſſions to the judges 
of the high courts, both of England and Scotland, are grants irre- 
vocable, being with a clauſe, Quamdiu ſe bene geſſerint, and the king's 
attorney general, and ſolicitor general with them, and the king's ad- 
vocate and ſollicitors with us, are during pleaſure. | 


By the law of England, offices, either of the grant of the king or 
ſubje&, which concern the adminiſtration, proceeding, or execution 
of juſtice, or the king's revenue, or the commonwealth, or the inte- 
reſt and ſafety of the ſubjects, or the like, ought not to be granted 
to perſons unexpert, and ſuch as have no skill or ability to excerciſe 
and execute the ſame ; and if they are conferred upon men of that cha- 


rater, ſuch grant is void, and the party is diſabled by law to take P* 


the ſame Pro commodo regis et populi © ; and if any perſon, poſſeſt of 
ſuch offices, bargain and ſell the fame, or takes any money or reward 
for the fame, or for any deputation thereof, ſuch bargain ſhall be 
void, and the perſon ſelling ſhall forfeit his office, and the buyer ſhall 
be adjudged incapable to enjoy the ſame®: and, by the law of Eng- 
land, it is further provided, I hat no officer, or miniſter of the king, 
ſhall be made or ordained for any gift or broccage, favour or affecti- 
on, nor that any who purchaſeth by himſelf, or any other, to be put in 
any office, ſhall be put in the ſame office, or any other, but that all 
ſuch officers ſhall be made of the beſt, moſt lawful and ſufficient 
men*; * a law (ſays my lord Coke) worthy to be written in letters of 
« gold, but more worthy to be put in execution f. 


ONE that has an office of truſt, or judicial power, cannot offici- 
ate by a deputy, unleſs it be granted with liberty to exerciſe the 
ſame by himſelf or deputy. The nature of deputation is to convey 
all the power of the principal, without any reſervation or reſtriction ; 


but 
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but the deputy may be diſplaced at pleaſure, even tho' he were con- 
ſtituted for-life. A _ is indeed in place of the principal, but- 
he has no right to the fees due to the office, for they remain the prin- 
cipal's, who is ſtill veſted with the office, unleſs they are conveyed in 
the deputation ; ſo that, if he has no falary appointed him, he has 
no other remedy than ſuch action as a ſervant or workman has againſt 
his employer, when there is no expreſs bargain made touching the 
wages or hire, called Qyantum meruit *. 


Fo the good of the public, and to prevent inconveniencies, acts 
done by an officer de facto, tho not de jure, are good; as if a mayor 
of a corporation being elected, but not duly qualified, puts the ſcal 
of the corporation to a bond, it is good, as likewiſe are all judicial and 
miniſterial acts performed by him while in the exerciſe of the office, 
tho' the corporation might have diſplaced him. This is after the ex- 
ample of the wiſe proceeding of the Romans, when Barbarius Phil- 
ippus, who was a ſlave, happened erroneouſly to be created Pretor, all 
his acts of adminiſtration were ſuſtained, to avoid greater miſchief e. 


ONE that hath the adminiſtration of lands, goods and chattels, to 
make the beſt of them for the owner's benefit, is his ſervant, and call- 
ed a Bailiff, and a ſhop-keeper is of the ſame nature; and perſons con- 
tracting with them, in relation to the buſineſs under their management, 
have action againſt their conſtituents; as likewiſe the conſtituents 
have againſt — contracters with ſuch managers to make good their 
engagements; and they are liable to account to their maſters for the 
profits which they make, or might reaſonably have made, their ne- 
ceſſary charges and expences deducted . This is conform to the 
principles of the civil law, followed with us, in this and many other 
inſtances. b | „„ 


By ſpecial ſtatute in England *, if a ſervant, (being 18 years of age, 
and not an apprentice) goes away with his maſter's goods delivered to 
him to keep, embezzles or converts the ſame to his own uſe, with an 
intention to ſteal them, contrary to his truſt, if the goods are to the 
value of 40 ſhillings, or above, it is felony. | 


As to the obligations that owners of ſhips come under, by the con- 
tracts or delinquencies of the maſters — by them, in their ne- 
gotiations with merchants and others, in relation to the ſeveral voy- 
ages undertaken by ſuch maſters, they are the ſame in England as in 
this and other trading nations, of which I have diſcourſed in the fore- 
going title ; and this conformity muſt more eſpecially hold, ſince the 
ate ſtatute f, which extends over all Britain, has made divers regulati- 
ons concerning the fame, formerly obſerved, and needleſs to be repeat- 
ed: however, I ſhall take notice of a few particulars, from reſolutions in 
the law of England, which may tend to clear theſe matters, of great 
importance to commerce. 


Tur maſter of a ſhip may freight out the ſame, take in paſſengers 
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crew, for no property either general or ſpecial was in him, nor is ſuch 
power implied by conſtituting him maſter: this youu of ſubjecting 
ſhip and goods, on the above accounts, is derived from the civil law, 
and cuſtom of merchants; however, he cannot bind the owners 
perſonally, by hypothecating the ſhip and loading, for ſuing beyond 
the value, and the court of admiralty gives the remedy . 


WHENEVER the goods are put on board the ſhip, whether it be 
riding in port, haven, or on the ſea, the owner of the ſhip, or maſ- 
ter, is chargeable therewith, and, at his peril, muſt make them forth- 
coming, let any accident whatever happen (the act of Gop, or any 
enemy, and the dangers of the ſea only excepted). But for fire, thieves, 
robbers, and the like, he muſt anſwer, in the ſame manner as a com- 


mon carrier, for the s committed to him; and the merchant 
hath his election to charge either maſter or owner b. 


Ir goods are laden aboard, and an embargo or reſtraint comes 
forth, and then the maſter breaks ground, if any Is accrues, he 
muſt be anſwerable for the ſame, becauſe his freight is due. Ihe maſ- 
ter alone is liable for Deviation or Barratry, and not the owners ; and 


even a maſter who is infant or minor is anſwerable, and will ſubject 
the owners ©, 


IF it ſhall happen that the maſter, in a ſtorm, ſhall be obliged to 
cut down his maſt, or to do any other damage to the ſhip, tackling, 
or furniture, in order to the preſervation of the ſhip, and therewit 


the perſons and loading, it is reckoned as goods caſt over board on 
the like occaſion 9, and he is intitled to contribution. 


IT is a rule, by the common law, as well as the law merchant, that 
if the ſhip periſhes at ſea, as the owners loſe their freight, fo the ma- 
riners do their wages, which only is thence moron, ; nor can the 
mariners claim their wages out of what the ſhip earned, till ſhe be 
acquitted from the damage the merchant hath ſuſtained by the negli- 
gence or fault of the mariners.; for, ſince the owners and maſter muſt 
give allowance of the ſame out of their freight, it muſt be reimburſ- 
ed by the mariners out of their wages, through whoſe fault it hap- 


pened ; and, if the mariners deſert their ſervice before the voyage is 
ended, they loſe their wages . 


T3 Fo AL 
Permutation and Sale. Policy of Inſurance. 


SECTION I. Permutation and Sale. 


ERMUTATION and Sale reſemble one another, and there- 
fore ſhall be conſidered together. In moſt things one rule ſerves 

for both. Permutation is, A contract whereby any ks except 
« numerate money, is given in exchange for another.“ If it is a- 
greed that money, or a price, ſhall be given for any thing, it is the 
Contract of Sale, which, for its uſe in commerce, ſoon became more 
frequent than Permutation, it frequently happening, that one has not 


to give for the thing what the other wants; wheretore money was 


found 


law, irfipawn 
the ſhip ; this 
power pro- 
ceeds from 
the civil law 
and cuſtom 
of merchants, 


18. Whene- 
ver the goods 
are put on 
board, the 
maſter and 
owners of the 
ſhip liable, 


re the 
goods are 

on board, if 
an embargo 
comes, the 
maſter break - 
ing ground is 
liable ſor da- 
mages. 

20. If the 
maſter, in a 
{torm, is obli- 
ged to do da- 
mage to the 
ſhip, this held 
as goods caſt 
over board, 


21. When the 
ſhip periſhes, 
the owners 
loſe their 
freight, and 
the mariners 
their wages ; 
their wages 
may be de- 
_— till 
the damage, 
— 1006. 
by them to 
the goods, be 
fatisfied, and 
they forfeit 
the ſame if 
they deſert 
ore the 
voyage is 
ended. 


t. Permutatĩ - 
on and ſale 
moſtly go- 
verned by the 
ſame rules; 
ſale became 
more fre- 
one it is 
uch where 
a price is giv- 
en for the 
thing'; both 


1 — — 4 — . - — 5 — P N — 0 
——— K » == — S = r= | b | = TD _ 
or - "48 3 . : Wen 3 — > — — * v3". A __ _. - E 
© l p 2 — —_ + — I - - 1 — > 2 2 40 5 4 Pn. 
* | 1 : - : , LACKS : — 2 - = 
2 = - W . * — 1 33 — ot < : *w + — —ᷣ > by - I, 8 i * 
CEL E . — — A * of - » 6 9 — = _ 
o : 2 — - —— Cn — - — — p — - 4 - — my =. wb - = Ry — * 
* 2 — = ; 4 — 2 6 — 2 — — 0 8 — 2 — . = 
- * - , \ _= * - _ — hk 0 — 
5 9 * a" = 4 * 2 n . 
N : 7 , b 4 — — 6. — 2 * - 0 " = "2 2 < ” — 
- . a — - * w if 2 A PO es w pad * — — — — *, . * 22 » —_— re — — — — * — 
a — 0 — , - 
4 * * N 1 * — 8 n : > 64 y 


with us, are 


Ele — | 


in move- 


_ ables z but, 


with the Ro- 

mans, permu- 
tation requir- 
ed actual de- 

livery on one 
ſide. 


2. Both A 
gree in this, 
that latent 
inſufficiency 
either annuls 
the contract, 
or makes way 
for an abate- 
ment or com- 
5 7 
ut the thing 
mult be offer- 
ed back when 
the inſuffici- 
encya rs; 
if x — 
er knew the 
inſufficiency, 
whereof the 
receiver was 
ignorant, he 
is liable in all 
damages to 
the recciver, 


3. The price 
muſt be in 
current mo- 
ney ; the re- 
medy in the 
civillaw, that 
the contract 
of ſale might 
be reſcinded, 
if the price 
was under the 
half, takes 


no place with 


us. 

4. Delivery 
of the goods 
ſatisfies the 

contract of 


ale; but, in 
permutation, 


408 An Inſtitute of the Laws of SCOTLAND. Book I. 


found out as the common meaſure of exchange, ſymbolizing with all 
things, as the inſpired wiſe man of old took notice *, 

BoTH theſe contracts are perfected with us by ſole conſent ; on- 
ly in heritable rights writing is required, which does not appear to 
have been neceſſary by the civil law: in this we likewiſe have receded 
from the law of the Romans, that in permutation their law required 
actual delivery of the thing, on the one ſide, to make it binding*, which 
was otherwiſe only a naked paction, not effectual with them to pro- 
duce an obligation; but with us all pactions are binding. 


THEsE contracts agree in this, that latent inſufficiency, if it hin- 
der the uſe of the thing, makes way for annulling the bargain by an 
action, termed in the civil law Ao redhibitoria ©: but if the inſuffi- 
ciency only render the thing leſs valuable, there was only place for 
the action Qyanti minoris, whereby the buyer might have an abate- 
ment of the price, or, in permutation, a reaſonable compenſation !: 
but, whenever the inſufficiency appears, the thing muſt be offered 
back, or proteſtation taken, becauſe retention will import homologa- 
tion and acquieſcence* : if the receiver knew the inſufficiency of the 
thing, or ought to have known it, as being ſelf-evident, he has no 
remedy . If the ſeller or exchanger knew the faults or inſufficiency 
of the thing delivered by him, whereof the receiver was 1gnorant, the 
deliverer is liable in all damages ſuſtained therethrough: thus, one, 
that knowingly ſells, or gives in exchange, cattle labouring under any 
infectious diſeaſe, mult repair to the receiver the whole loſs he ſuſ- 
tains thro the ſpreading of the diſeaſe among his own cattle . 


THross actions were founded in the nature of the thing, and, no 
doubt, the ſame rules will hold with us h; for the preſumption is, That 
if the party had known the defect of the thing, which rendered it 
uſeleſs to him as to the deſign for which he wanted the fame, he would 
not have bought, or taken it in exchange; but, if it is only an incon- 
ſiderable defect the thing labours under, he has nothing to com- 
plain, when he gets an equitable conſideration on that head ; and, in 
every caſe, the whole damage, ſuſtained by the fraud of another, 
ought to be repaired ; as where one knowingly delivers to another a 
vicious thing, whereby the other ſuffers detriment. 


In Sale there muſt be a price ſuppoſed to be adequate to the thing; 


for, if it is only for a colour, it is rather donation than falei; or if the 


money is conſidered not as a price, as being gold or ſilver not current, 
it is permutation, and not fale*: it muſt likewiſe be certain, either by 
expreſs agreement, or by reference to another's arbitrement. If the 

rice was under the half of the true value, the contract, by the civil 
low might be reſcinded at the ſuit of the party leſed !, but that re- 
medy has no place with us n; for we reckon it an an equal and ade- 
quate price that pleaſes the parties. | 


DELIVERY of the goods is ſufficient implement of the contract of 


ſale on the part of the ſeller, tho he had not the property of the 
ſame, and, in caſe of eviction, the buyer has action upon the warran- 
dice for damages; but, in Permutation or Excambion, not only mult 

cach 


* Ecclef. x. 
19. 


7. 1675. Pa» 
ton. 

f L. 43. ff. de 
cont. empt. 
Jan. 28. 
1680. Seaton. 


EL. 13. pr. 
N N 
act. empt. 


P. deciſ. 
Jan. 28. Sea- 
ton. 


IL. 3. cod. 
de empt. 
vend. 

* L. fin. ff. de 
condict. cau. 
data, &c. 


L. 2. cod. 
de reſcind. 

vend. 

in June 23. 


1669. Fairy. | 


e Nov. 1. 
1623. Mon- 
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july 14. 
1629. L. 
Wardice. 


e Feb, 28. 
1668, Forbes, 


Nicols(evic- 
tion) July 6. 
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L. 40. 5 2. 
4 eod. tit. 

2. C1. I. 4. 
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emp. July 10. 
1667. Daes. 
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each party be put in poſſeſſion of the reſpective ſubjects exchanged; 
but likewiſe, in caſe of eviction of the thing from one of the parties, 
the bargain becomes void, and he has regreſs to the thing given by 
him in exchange, which muſt be returned *; fo that this contract is 
not implemented, unleſs the property is transferred, according to the 


rinciples of the civil law, whereby this was eſteemed as one of theſe far 


innominate contracts, in which the one party was not bound till the 
effectual performance by the other, and, until that was done, the par- 
ty who performed might recal what he had given“. 


THr1s holds with us in excambion of lands, ſo far that Regreſs is 
ranted even againſt ſingular ſucceſſors, who bona fide acquire the 
— for an adequate price, before eviction of the other lands given 
in exchange; nor nced the perſon that claims recourſe ſhew that 
he had _ to the ſubje& given in exchange, otherwiſe than from 


the recital in the contract of excambion with the defender or his au- 
thor 4. f 


Tux benefit of a poſſeſſory judgment, or even the poſitive pre- 
{cription of 40 years, is not 
run after the eviction, for till then the action did not grow; but, in 
order to reach ſingular ſucceſſors, the original parties to the ex- 
change muſt have been infeft on the contract of excambion; or, at 
leaſt, the party that claims recourſe infeft in the lands given in ex- 
change expreſsly in warrandice; at the ſame time, the party may ei- 
ther inſiſt upon regreſs to the lands excambed, or againſt the con- 
tracter for his damages, at his election , for ſtill the warrandice is 
binding upon him. | | 


In exchange of moveables no recourſe can be granted with us in 
prejudice of ſingular ſucceſſors, for that were deſtructive to commerce, 
and againſt the maxim, Mobilia non habent ſequelam : nor does the 
reaſon in the civil law now hold, allowing in exchange recovery of the 
thing given, in caſe of eviction of the counter- ſubject; and not in ſale, 
where ſuch thing is fold, and. thereafter evicted from the buyer; for 
all naked pactions being at preſent obligatory with us, there is no dif- 
terence between the innominate contracts, and the nominate ones to 
which they are ſimilar: and 'tis a ſingularity in our law, that, in ex- 
cambion of lands, regreſs is granted upon eviction. 


CoNnsENT being requiſite in all contracts, an error in the ſub- 
ſtance of the thing fold annuls the fale, but not where it is in acciden- 
tal qualities only; however, in this laſt caſe a diminution of the price 
will be granted; and, if the ſeller was not ignorant of the condition 
of the thing, he will be further liable to all damages : if the error 
was in the quantity of the thing ſold, it muſt be rectified, by aug- 
menting or diminiſhing the price; when, for inſtance, land is fold 
by the acre, which is taxative to the number ; but not, when it is ſold 


as a tenement, and the quantity added only for a deſignation *, to 
demonſtrate the thing. 


THE rule is, That all perſons may ſell or buy who are not prohibited. 
A tutor, curator or factor, may buy the things of the minor or conſti- 


tuent; 
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tuent; but it muſt be done openly, without fraud or colluſion : and, in 
the caſe of things belonging to minors, there muſt be more curators, 
whoſe authority any one of them may buy, for he would otherwiſe 
be auctor in rem ſuam . By an expreſs ſtatute with us, members of the 
college of juſtice, or others having employment abour the court of 
feſſion, or any inferior court, are prohibited to = pleys, that 
they may not thereby vex the lieges d. By Pleys are underſtood 
things in ſuit actually depending, and not decreed :; but the prohi- 
bition does not annul the right, and is only a ground for depriving 
the purchaſer *. 


IT was once found, that ſimple executing the ſummons will not 
bring the caſe within the ſtatute, but that it muſt Iikewiſe be called in 
judgment, to render it a Pley or depending action; but, with fub- 

iſſion, this ſeems to be too ſtrict an interpretation of this beneficial 
ſtatute; and probably, at the time of that old deciſion, ſummonſes 
were in uſe to be executed blank, viz. before they were libelled, 
which could not infer a dependence ; but now, when they are libel- 
led before executing, the caſe alters. 


DEPRIVATION of the party that buys the Pley is only impoſed, 
becauſe it was thought ſufficient remedy ; for when he loſes his em- 
ploy, which was preſumed to give him intereſt before the court of 
juſtice, he is no longer a formidable party: but inſtant deprivation, 
upon 'a ſummary complaint, is always inflicted on the offender, for 


otherwiſe the end of that excellent ſtatute could not be anſwered. 


EveERY thing is the ſubject of ſale or commerce that is not for- 


bidden. Thus, one may buy the enſuing crop of the ground that 
is to be ſown, or what fiſhes ſhall be taken at next caſt of the net: 
in this caſe the hazard and hope of things is fold ; and tho' nothing 
ſhould grow, or no fiſh be taken, the contract is good for the agreed 

rice. Things ſacred or religious are not the ſubjects of commerce. 

he vending or bringing home of poiſon is prohibited s; but that 
cannot hinder ſurgeons and apothecaries to bring it home for com- 
pounding of medicines. In lie manner, the importing or vending 
erroneous books is forbidden h; and counterband goods, to aſſiſt the 
enemies of our country, muſt not be fold to them, of which I ſhall 
diſcourſe fully afterwards ; and, upon political conſiderations, divers 
commodities are prohibited to be exported, or imported, as appears 
from the ſeveral ſtatutes ſer down at large in the book of rates. I heſc 
laws being penal, and contrary to common liberty, receive a ſtrict 
interpretation. | 


Trvs likewiſe the ſelling of ſhares of imaginary ſtocks, in pre- 
tended e e and projects, (vulgarly called Bubbles) is declar- 
ed by ſtatute yu able as a public nuſance; and therefore they are 
not the ſubject of commerce, and perſons that ſuffer thereby are in- 
titled to treble damages, with full coſts from thoſe intereſted therein *; 
and, for preſerving the game, the ſelling, buying, or uſing muir-fowl 
and partridges, during certain ſeaſons of the year, is prohibited i; be- 
cauſe that is the ſureſt way to prevent the killing of them, at an im- 
proper time, when they are brooding their young. -- - hs 


THERE 


L. 6. J. 38. 
ff. de cont. 
empt. 

5 P. 1450. 
e. 31, I. 35. 
$ 2. ff. de 
cont. empt. 
Mackenzie 
there. 

* L. 3. C3. 
cod. de ſum. 
trin. P. 1585. 
c. 25. 
Lib. 2. tit. 2. 


x 6 Geo. 1. 
c. 17. 


IP. 1707. 
e. 13. 
P. 1000. c. 23. 


s P. 1491+ 
c. 47+ 
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TuxxXI is an inſtance in our old law, in this contract of ſale, where 
fraud raiſed the offence to a capital crime, viz. the mixing wine or 
beer with any corrupt liquor, and the ſelling ſach knowingly *.- This 
ſeverity has been occaſioned on account of ſome prevailing miſchief 
of that kind, in the commerce of fach liquors, to the deſtruction of 
people's. health, and perhaps the loſs of their lives; and, no doubt, 
when that danger was over, the ſtatute went into diſuſe, as it has 
long ſince done ; but, at the fame time; if the like inſtance ſhall occur, 
it is puniſhable according to the degree of the offence; and, if any 
ſuch thing is wiltully and maliciouſſy done, whereby one is poiſoned, 
then, to be ſure, tis capital, not for mixing the liquors, but for 
poiſoning the perſon, 


Bx c Aus commerce ought to be free to all, therefore Monopo- 


lies are prohibited. By theſe, private perſons or ſocieties enter into 


combinations, or obtain grants to ingroſs to themſelves a certain ſpe- 


_ cies of merchandiſe, trade or manufacture, in excluſion of all others 


b Tit, cod. 
de monop. et 
ib. Perezius. 
Nov. 1742. 
James Reid 
contra John 
Balfour and 
others. 


e Jan. 2.1710. 
town 
Perth, 


Edgar. Jan, 
13. 1725. 
goldſmiths of 
Culroſs. 


©8 Anne, 
c. 18. 1260. 
II. c. 36. 


Decem. 14. 
1746. prin- 

ters of Lon- 
don. 


from being concerned in it ꝰ: but grants to 1 companies, erected 
by the ſovereign into corporations, without excluſive privileges, fall 
not under this denomination: and granted to the inventors of new 
manufactures, or authors of books, ſecuring to them the ſole benefit 
of the fame, -are in vertue of ſtatutes, and limited to a certain period 
of years, after which they determine. 


A RIGHT of monopoly cannot be acquired on the footing of pre- 
ſcription ©, being contrary to public right, and the liberties of the 
ſubjects: nor will ſuch grant by the king be ſecured by a private act 
of parliament confirming the ſame, ſuch acts being always under- 
ſtood Salvo jure cujuſlibet; and conſequently cannot prejudice the 
rights of the whole other ſubjects, which, by a monopoly, would 
be infringed . | 


IT x above excluſive privilege is granted only to authors of books, 
or their aſſigns, that enter them in ſtationers hall in London, as the 
ſtatutes in that behalf direct; and in ſuch caſe they are intitled to the 
ſole right of printing or ſelling the books for 14 years after the > 
lication ; and whoever fhall print, reprint, or ana.” ſell the ſame, 
without conſent of the owner, within that time, forfeits the books, 
and one penny for each ſheet, the one half to the king, and the o- 
ther to the purſuer ; and the importing ſuch books reprinted abroad 
ſubjects the offender to double the value, beſides forfeiture of the 
books, and 5 /.* By theſe ſtatutes, nine copies of each book enter- 
ed in the hall are to be lodged with the company of ſtationers, for 
behoof of the faculties and univerſities therein mentioned: if the 
author is alive at the expiration of the term, the privilege belongs to 
him for other 14. years, 

Thosk who encroach upon this 2 are not only liable to 
the above penalties, but likewiſe to the party's damages, at leaſt to 
the extent of the profits made by them f. All offences againſt the act 
of queen Anne muſt be proſecuted within three months of the of- 
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fence committed. Whether that limitation concerned the damages of 


the party injured, as well as the penalties, was much conteſted in 
the 
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the above quoted caſe: and, after variation of judgments, it was at laſt 
finally determined by the court of ſeſſion that it did* ; but an ap 
is ſerved againſt the judgment, and the reſult of it mult fix the point. 


* Jan. 1748, 
printers of 
London, 
Fok the encouragement of commerce, and the good of royal bo- 
rows, there are Weekly Markets eſtabliſhed in them ; and likewiſe 
Fairs, which are more Cm, Yearly Markets on ſtated days, with 
certain extraordinary privileges: theſe are granted by the ſovereign, 
and, being once eſtabliſhed, they cannot be encroached upon by a 
olterior grant to a neighbouring baron or town v. Burghs of rega- 
ities, barons, and other heritors, in their reſpective borows, have 
likewiſe the privilege of markets and fairs indulged them. 


bFeb.7.1706. 
town of Stirl- 
ing. 


IT is the great privilege of fairs, that no goods brought thereto 
can be attached, or perſons arreſted in them for anterior debts; but 
they may for crimes committed, or debts contracted, during the fairs: 
by the firſt, people are encouraged to frequent the fair, and to bring 
their goods bo fe to it ; and by the ſecond, they are ſecured in their 
perſons while there, and in performance of the contracts entered into 
with them, touching their wares brought to the fair, and expoſed to 
ſale in it. The rule in our old law is, That the peace of the fair be 
ee ve in the borow where it is held, and thereafter none could 

e arreſted, during his continuance in the fair; while coming to t, or 
returning from the ſame; except breakers of the peace of the fair, 
perſons outlawed, or malefactors, who had not the privilege of the 
ſanctuary l. 


e Tit. cod. de 
nundinis et 
ib. Perezius. 


4 Leg. burg. 
c. 91. 


e P. 1592. 
c. 150, &c. 


Axp, by ſpecial ſtatutes with us e, markets and fairs are ſecured 
from abuſes, by fore-ſtalling them, i. e. buying merchandiſe, coming 
thereto, before they are Sg in open market; or regratting, vix. 
buying victuals in the market, and ſelling the ſame again, either in the 
ſame market, or within four miles thereof: all theſe offences are 
ſeverely puniſhable, as is provided in the reſpective acts to that pur- 
poſe f. The ee 6r rs of borows have a concurrent juriſdiction 


f * "ir f T. 1535. 
with the court of juſticiary, for puniſhment of the offenders. 


c. 21. P. 1579. 
c. 88. P. 1592. 
c. 150, 

L. 78. F fin. 
ff. de cont. 
Ben. I. 26. 
ff. de act. 
empt. 

h nd. deciſ. 
friſ. I. 3. 
tit, 4. def. 7. 


GROWING corns were the ſubject of ſale by the civil law *, but 
not by the laws of moſt nations b; and it is prohibited with us as re- 
gratting, by the laſt cited ſtatute ; becauſe it is not preſumed growing 
corns would be bought but in proſpect of great dearth. However, it 
is frequently done without being taken notice of ; and it is thought 
the ſtatute, as to that point, is in deſuetude, nor could it ever be cri- 


minal to buy corns, in that ſtate, for one's private uſe, without intent 
to ſell them again. 


To uſe falſe weights and meaſures in merchandiſing is an high of- 
fence, and an act of great injuſtice, and deſtructive to commerce; ſuch 
falſchood was of old puniſhable, for the firſt three faults, arbitrarily ; 
but for the fourth the offender was to be in the king's mercy for his 

life and limb, and the cognition belonged to the king's courts , p. 1491. 
which, I conceive, were the ſheriff-courts, or juſticiary ; there is no 
doubt it is cognoſcible at this day in either of theſe courts, or the bo- 
row courts, as to perſons within their limits. It may ſeem to have 
| „„ 


* p. 1491. 


d Hume, de- 


1723. com- 
miſſioners o 
the cuſtoms. 


51.1. 57- 
52. fl. de 
cont. empt. 
L. 57. pr. 
ff. eod. tit. 


P. Il. 57. 
de reg, jur, 


f 11 Geo, I. 
c. 19. 


Gilchriſt. 
Nov. 12. 


burn. 
k Drum- 


Yule, July 
1743- 


i 9 Annæ, 


ciſ. 40. Nov. 
f goods, for all — *; 
© Arg. |. 62. 


31. 1. 53. fl. 


x Nov. 1736. 
1741. Cock- 


mond contra 
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been capital, by the above quoted law, the fourth time, ſince the life of 
the offender could not be in the king's will, unleſs he was condemn- 
ed to capital puniſhment by the judges. By a ſubſequent ſtatute, the 
uſers of falſe weights and meaſures, deceiving the people, are to be 
indicted as falſers, or guilty of falſchood *. Now that crime is not 
capitally puniſhable in many caſes, which leaves it as uncertain as be- 
fore. I ſhould humbly think, that, upon the whole, it is arbitrarily 
puniſhable, which regularly cannot extend to the pains of death; and 
no inſtance can be given of ſuch puniſhment, 


In caſe things run or prohibited, which, of their own nature, are 
the ſubject of commerce, are ſold to a buyer that knows the conditi- 
on of them, he is liable for the price, tho' he loſes the thing ſold, by 
ſeizing of the ſame® ; and, if the ſeller knows, and the buyer is igno- 
rant of it, the buyer has action againſt the ſeller, upon ſeizure of the 
but the expreſs contract of parties in the 
warrandice may make it otherwiſe, When the thing periſhes en- 
tirely before the ſale, and both parties are ignorant of it, the con- 
tract is void : if it periſh only in ſome inconſiderable part, and can ſtill 
anſwer the end, the contract ſubſiſts, but the price is diminiſhed d; 


when the ſeller or buyer knowingly contracts with the other, igno- 


rant of the thing's having periſhed, action is competent to the party 
impoſed on, for his damages thereby ſuſtained. 


By ſpecial ſtatute, where prohibited or run goods are offered to 
any perſon to buy, he may feize them, or the ſeller may ſeize the 
ſame from the buyer after delivery: in this caſe the ſeizer muſt lodge 
the goods in the next cuſtom-houſe, within 48 hours after ſeizure, and 
either of the parties is intitled to an action againſt the other for treble 
the value, * eſtimated, as the beſt goods of that kind and deno- 
mination were ſold for in London at the time, and he that prevents, 
by firſt intenting the ſuit, js indemnified as to the treble value. 


THE natural conſequence from this ſtatute is, not that the con- 
tract of ſale, in relation to ſuch goods, is void, for it docs not annul 
the ſame; and, tho” the ſeller is not liable in damages to the buyer, 
for not delivering the goods ſold, as the lords of ſeſſion have once 
and again founds, yet the ſeller has an action againſt the buyer for 
the price, if he receive the goods, and does not h the privilege of the 
ſtatute, by ſeizing the ſame, and lodging them in the cuſtom-houle, 
as Is thereby directed b. 


Tux eſtabliſhment of a general poſt-office tends much to the in- 
tereſt and encouragement of commerce, and advantage of the pub- 
lic, for the mutual intercourſe of people in tranſactions of all kinds. 
Before the union of the two kingdoms, there were acts of parliament 
eſtabliſhing ſuch in the reſpective kingdoms ; theſe are repealed, and 
a general poſt- office over all his majeſty's dominions is eſtabliſhed by 
the Britiſh ſtatute '. The poſt-maſter general is to keep chief letter- 
offices in London, Edinburgh, and other places mentioned in the 
ſtatute : if any perſon ſhall carry or deliver any letters contrary to 
the proviſions in the act, he incurs the penalty of five pounds. Sums 
due for the port of letters, not exceeding five pounds, may be ſued for 
before the juſtices of peace, and are preferable to all debts due to private 

M m m mm 


perſons. 


16. Where 
goods run or 
prohibited 
are ſold, the 
buyer, Wo 
knew their 
condition, is 
liable for the 
price, tho” 
they be ſeiz- 
ed ; how is 
the matter or- 
dered where 
the thing, or 
part of it, had 
periſhed be- 


fore the ſale. 


17. The caſe 
of the ſtatute 
of the 11th 
of the late 
king, touch- 
ing run or 
prohibited 
goods offered 
to ſale; the 
ſeller in ſuch 
caſe is not li- 
able to deli- 
ver the 
goods; but 
the buyer, if 
he receives 
them, and 
do not ule the 
privilege of 
the ſtatute, is 
liable for the 
price. 


18. The e- 


ſtabliſhment | 


of the gene- 
ral poſt-of- 
ſice; the du- 
ty of the poſt- 
maſter; the 
penalties of 
perſons en- 
croaching 
upon his pri- 
vilege. 
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19. The rob» 
ingor ſeizing 
the mail or 
packet, a ca- 
pital crime, 


20. The pre · 
ſumed intent 
of earneſt is 
to ſecure the 
bargain; it is 
not under 
ſtood to be 
dead earneſt. 


21. Unleſs 
truſt is given 
ſor the price, 
delivery of 
the goods 
does not 
transfer the 


property till 


the price is 
* how 
ar the ſeller 
preferable to 
the buyer's 
creditors up- 
on the goods 
delivered; 
the ſeller 
ought in- 
ſtantly to de- 
liver the 
thing on ten- 
der of the 


price. 


22. Goods 
bought, in 
order to be 


fold again at 


a particular 
fair, not de- 
livered in due 
time, may be 
retuſed by 
the buyer 
— 'ab 
what if hazard 
of the buyer's 
inſolvency 
appear: ac- 
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rſons. The opening, detaining, or delaying any letter, delivered 
into the poſt-office, (except where the party refuſes the poſtage, or 
cannot be found) without warrant from one of the ſecretaries of ſtate, 
ſubjects the offender to a fine of 30/. and diſability to ſerve in any bu- 
ſineſs about the poſt-office. | 


By a Scots act of parliament, which I conceive is ſtill in force, it 
is declared, That the robbing or ſeizing the mail, packet, letters 
« or diſpatches, going or coming by the common poſt, or any other 
« diſpatches, ſhall be adjudged robbery, and puniſhable by death and 
« confiſcation of moveables*.” The Diſpatches mentioned in the ſta- 
tute can only be intended ſuch as are touching the public ſervice, and 
by public authority, as appears from the preamble. 


EARNEST is given as an evidence of the contracts being perfected . 
The preſumed intent of it is to ſecure the bargain, and not that it 
may be thereby lawful to the party that gives it to reſile from the con- 
tract upon loſs of the earneſt, or to him that receives it, on return of 
the double * However, there was liberty to reſile by our old law, 
in ſach caſe, on the above terms i, but which, by ſubſequent prac- 
tice, came to be r 
not Dead earneſt, but ought to be counted in the price. 


Ir the price is paid, or truſt given for it, delivery of the goods will 
transfer the property that was in the ſeller; but otherwiſe the proper- 
ty is 1 even after delivery, which is taken to be — 
In caſe the price is paid or truſted *: this fo far takes place with 
us, that, if the buyer of moveables fraudulently procured the price 
to be truſted, when he knew himfelf to be inſolvent, and immedi- 
ately broke, the ſeller, under the limitation elſewhere obſerved*, may 
recover the property, even in competition with creditors: it would be 
otherwiſe in a queſtion with bona fide purchaſers from the firſt buyer ; 
for his fraud, being perſonal, would not affect them: and, by our 
law, no hypothec is granted upon the goods for the price s. 


DELIVERY of the thing fold muſt be at the time and place cove- 
nanted ; but, if none is expreſt, the ſeller ought inſtantly to deliver it 
at the place where it is at the time, upon payment of the price. If 
the ſeller, without cauſe, delay, and the thing thereafter periſh by 
accident, it is loſt to him, and he is liable to the damage the buyer 
incurred thro' ſuch delay h. | 


Ir the goods fold were to be exported, or expoſed to ſale by the 
buyer at a particular fair, and the opportunity is loſt by the ſeller's 
delay, to whom that circumſtance is known, he is bound to take 
back the goods, if the buyer thinks fit, that being the preſumed in- 
tention of parties. Where goods are ſold upon truſt, the ſeller may, 
notwithſtanding, keep them, till payment or ſecurity is given for the 
price, if, before delivery, there appears hazard of loſing it by the buy- 
er's inſolvency : not only the principal thing fold, but likewiſe its 
acceſſaries, muſt be delivered to the buyer, vig. ſuch as belong to it 
tor its perpetual uſe, or are ornamental to the thing when pretented 


tO 


lated as above; if it is not otherwiſe expreſt, it is 


L. 11. 6 2. 
I. 23. ff. de 
act. empt. 


f Sup. tit. 
104 117. 


8 Decem, 22. 
1680, Brace, 
Bruce, deciſ. 
27. Main. 
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to ſale, as a. horſe with its furniture upon it at the time of the ſale -, 
unleſs it is otherwiſe provided in the bargain. 


Tux buyer muſt pay the price at the time and place agreed on, 
and, if there is none mentioned, at the time and place of delivery of 
the thing or merchandiſe ; but, if there emer 


tion, he 1s not bound to make payment, till he is ſecured againſt it by 
ment of the price, the ſeller is forced to 
ed to indemnify him, 
for, that being a da- 


any hazard of evic- 


. caution b. If thro' non- pay 
keep or take back the thing, 
in caſe the price is fallen below what it was 
mage incygring thro' his not fulfilling the contract. 


the buyer is obli 


Tx ſeller is bound not only to Deliver, but likewiſe to Warrant 
fold. The warrandice in fale is always preſumed Abſolute, 
\t all hands, where nothing is expreſt about it : this imports, that 
the ſeller has an undoubted right to the ſubject, but may, by agree- 
ment of parties, be extended to accidents, and ſuperveening laws, or 
limited to the facts and deeds of the ſeller, his authors or predeceſ- 
ſors ©: warrandice gives recourſe to the buyer for his indemnity againſt 
the ſeller, upon eviction of the thing, in whole or in part. 

THx uit againſt the buyer, whereby the diſtreſs is inferred, muſt 
be intimated to the ſeller in due time, that he may defend his own 
right; for atherwiſe, if, thro' omiſſion of any juſt defence, the evic- 
ens, the buyer has no recourſe on the warrandice . Evic- 
ects the ſeller to indemnify the buyer of all damage thereby 
idered as it is at the time of eviction; if 
d the loſs is the buyer's, and, if it is in- 
. creaſcd, the benefit is his likewiſe * It was cuſtomary with the Ro- 
mans to take the ſeller and his cautioner bound for double, and ſome- 
times treble the value of the ſubjectſ, and this was our old law t, but 
; and, by our preſent law and cuſ- 
tom, a purchaſer, in ſuch caſe, can only claim his damage, and coſts 


4 con 


the value of it is 


which is long ſince antiquate 


As to improvements by building, planting or incloſing, the buy- 
er has right to be refunded of his expences by 
e eviction, ſo far as the ſubject is thereby meliorated be 
he quit the poſſeſſion, and therefore he cannot burthen the ſeller 
therewith ; becauſe it was his own defaulr if he did not recover them 
in that manner ; but he muſt impute to his expences the benefit he 
has made by the improvements, and can only demand the over- 


the purſuer, who 


As the ſeller is liable on eviction of the thing fold, in the manner 
above, fo, if the buyer ſhall make payment of the price with falſe 
or counterfeit coin, ignorantly, he mult take back the bad, and make 
payment in good money; and, to prevent the high crime of forging, 
or uttering falſe or counterfeit money, it is, for the benefit of com- 
merce, and good of the public, declared high treaſon to forge gold 
or ſilver coin of this kingdom, or to guild or colour a ſhilling or ſix- 
pence, with intent to make them paſs for guineas or half guineas*. 


ceſſaries muſk 
bz deliver ed. 
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the price; 
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of eviction e- 
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to keep the 
thing. 
24. The ſell- 
er is bound 
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the thing 
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lute warran- 
dice always 
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25, Theae« 
tion of evic- 
tion muſt be 
duly intimat- 
ed to the ſell- 
er, who,upon 
eviction, is li- 
able to — 
buyer in a 
— as 
the thing is 
worth at the 
time of the 
eviction, but 
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provements 
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26. The pried 


mult be paid 
in good coin: 
it is high trea- 
ſon to forge 
gold or ſilver 
coin. 
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feit money. 


29. Reverſion 
in ſale, either 
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temporary; 
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AND, by the fame ſtatute, if any perſon ſhall forge or coun- 
terfeit any braſs or copper money, he ſhall ſuffer two year's impri- 
ſonment, and find caution for his good behaviour for two years more. 


IT is lkewiſe thereby enacted, that, if any ſhall knowingly utter 
falſe or counterfeit money, he ſhall, for the firſt offence, ſuffer ſix 
months impriſonment, and find ſecurity for his good behaviour for 
ſix months after ; for the ſecond offence he ſhall ſuffer two years 
impriſonment, and find ſecurity for his good behaviour for two years 
more; and, for the third offence, he ſhall be adjudged guilty of felo- 
ny; if at the time he have in his cuſtody one or morg of ſuch 
pieces, or within 10 days thercafter utter ſuch, he ſhall be deemed 
a common utterer of falſe coin; and, as ſuch, he ſhall, for the firſt 
offence, ſuffer one year's impriſonment, and find ſecurity for his good 
behaviour for two years thereafter, and for the ſecond offence he ſhall 
be adjudged guilty of felony without the benefit of clergy *. 


REVERSION is frequently added to the ſale of lands. It is © a pac- 
* tion, whereby the ſeller may redeem or buy back the lands, upon 
e repayment of the price at any time, or within the time limited o. 


THEREFORE Reverſion is either Perpetual, which may be uſed 
at any time the ſeller thinks fit ; or Temporary, limited to a definite 
time. The diffcrence between a fale with a perpetual reverſion, and a 
wadſet under a reverſion of the ſame nature, is, I hat in the wadſet the 
creditor has regularly power to call for his money; whereas in a ſale, 
the purchaſer has no power to ſue for reſtitution of the price, and on- 
ly remains under perpetual obligation to rediſpone when the ſeller pleaſ- 
es; but, if it is for the original price at which the land was fold, it may 
ſtill be deemed as a wadſet: it is otherwiſe if for a price, to be agreed 
at the time of the reſale, or at the price of ſuch lands then current. 


In a temporary or limited reverſion there is frequently added an 
irritant clauſe, that, If the ſeller do not redeem within the time pre- 
ſcribed, he ſhall be excluded for ever: this irritancy of the reverſion 
is termed, with us, Pactum legis . and tho', in wadſets 
or pledges, ſuch pactions are unfavourable, and in ſome meaſure re- 

robated, ſo that there is ſtill place for redemption till declarator, 
et in ſales they are good, and ſtrictly to be obſerved, and expiration 


© 15 Geo. II. 


C. 28. 


b L. 2. cod. 
de pact. int. 
empt. et ven · 
dit. compoſ. 


3 


of the day is the loſs of the right, as I obſerved formerly ©; it is found- « jan. 17. 


ed in the civil law. This is no real quality of the fale, but only 1679. Bet. 
perſonal upon the buyer, who will be liable in damages if he fruſtrate 7 — 


the paction, by diſpoſing of the ſubje& ; but, in land ſecurities, if it depadt. inter. 
is incorporated in the body of the right, or duly regiſtred, it is, by - operon 
ſtatute, made good againſt ſingular ſucceſſors , of which hereafter . <p. 1469. 

| 37. F. 
4 c. 16. 
FB. 2. tit. 


) 1 30. In cir- IF, in a fale under a temporary reverſion, it appear, from the low- 
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cumſtantiate | 6 of the price, or other circumſtances, that truly a loan was intend- 10. 


caſes, a con- 
tract, called 
a ſale, under 
reverſion, 
may be found 
a ſecurity on- 
ly for a ſum 
borrowed; in 


ed of the money faid to be the price, and that the creditor uſed 
this device, that, under cover of a fale, the ſalutary laws againſt 
uſury might be eluded, it will ſtill be conſidered as a loan, in the fi- 

re of a ſale, even tho' the nominal purchaſer has no power to re- 


quire his money; and the irritancy of the temporary reverſion, or any 
1 other 


* Nov. 1739. 
Brown contra 
Moor. 


v Tit. ff. del. 
commilſ. . 


t L. 1. ff. d. t. 


*D.1. 6.1. 7. 
ff. h. t. 
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4. J. fin, 
ff. h. t. 
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other unuſual burthens laid on the borrower, will be rejected as u- 
ſurious, in the ſame manner as if it was directly a wadſet, with a 

wer to the wadſetter to require his money*; the ſinking the ſtock 
Leng greatly for his intereſt, and his exorbitant profit Ling ne- 
ceſſity on the debtor to redeem, to prevent his own ruin. 


Permutation and Sale. 


BuT more properly, according to the dictates of the civil law, 
the paction in ſale, whereby, “if the price is not paid on or before a 
te preciſe day, the bargain may be voided by the ſeller,” is Pactum le- 

's commiſſorie d. Ihe nature of this paction is, That the property 
indeed paſles in virtue of the ſale and delivery, but may thereafter 
be reed by the ſeller, upon the buyer's not paying the price at 
the day; therefore it is only perſonal upon the buyer, and will 
not affect ſingular ſucceſſors in the caſe of lands purchaſed, unleſs 
upon a lucranve title, or that the matter was rendijed litigious, or 
the proviſion duly recorded as a reverſion, or ingroſſed in the ſeiſin 
duly regiſtred: nor is it effectual againſt one _ purchaſes from 
him, who bought ſpecies of goods, upon ſuch condition, by the 
often mentioned rule, that Mobilia non habent ſequelam. 


IF the price is not paid at the day limited, the ſeller has it in his 
power either to adhere to the bargain, and inſiſt for payment of the 
rice, or reſile, in purſuance of the covenant 4, which being adjected 
in his favour, he may uſe or not as he pleaſes: if he take the bene- 
fit of the compact, the buyer muſt reſtore the ſubject, with the in- 
terveening profits ; he loſes by the civil law any part of the price 
that had been paid*, except that it may be compenſated with the 
profits, which is in equity allowed. I conceive, that, by the ſame 
equity, the ſeller, on taking the advantage of the paction, would, 
by our law, be bound to return any part of the price he had receiv- 
ed, ſo far as it was not compenſated by the profits; for the ſale is 
diſſolved, and the parties ought to be indemnified on both ſides. 


THts paction is extended to the full import of the words, and 
needs no declarator, in the ſame manner as a temporary reverſion, 
in favour of the ſeller, is cut off by expiration of the term, as above; 
for the right of the buyer, to retain his purchaſe, cannot be more 
effectual than that of the ſeller, to return to what was his own: but 
the ſeller, upon expiring of the day, muſt preſently acquaint the 
buyer, that he reſiſes from the contract, otherwiſe his lence im- 
ports an adherence to it ; as likewiſe will his demanding the price 
after the day, or receiving any part of it thereafter: nor can the 
ſeller, after he has once determined himſelf, thereafter alter with- 
out the buyer's conſents. The ſeller needs not interpel the buyer 
to pay at the day, which the buyer knows, and ought to obſerve 
of his own accord, Dies interpellith: however, the buyer is free of 
the conſequences of this pation, if there was none, on the part of 
the ſeller, to receive the price at the day ; or if, by the ſeller's fault, 
payment was obſtrued \, as by arreſtment for his debt. 


Tur Paction, termed Aadictio in diem, was frequent among the 
Romans, eſpecially in the ſale of lands and houſes *, and ſometimes 
is practiſed with us; by it, “if a higher price, or better conditions 
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« were offered to the ſeller, on or before a preciſe day, the firſt ſale 
« was to become void*.” When a greater price is offered, it is ſtill in 
the ſcller's option to accept of the price offered, or adhere to the 
firſt bargain*; but, if he once accept the offer, the firſt buyer is 
free ©, and muſt yield poſſeſſion to the ſecond, and make good the 
intermediate rents and profits to the ſeller . Before the ſeller can 
accept the offer, he mult acquaint the firſt buyer of it, that he may 
bid more, if he pleaſes*, When the ſubject goes to the ſecond pur- 
chaſer, it is disburthened of all the interveening deeds of the firſt, 
by the rule, that Reſo/uto jure dantis reſolvitur jus accipientis*, This 
paction will not hold with us, againſt onerous ſingular ſucceſſors in 
the ſale of lands, if the proviſion is not ingroſſed in the right, and 
ſeiſin thereon, or regiſtred as a reverſion ©; for otherwiſe the firſt 
purchaſer being abſohite proprietor, by the conception of the right, 
all onerous deeds by him, while it ſtands in his perſon, affecting the 
ground, will be good. 


IT is plain that this, in the fame manner as the former pation, 
cannot affect moveables, in prejudice of onerous ſingular ſucceſſors 
therein, by way of commerce, which is not to be embarraſſed; but 
all lawful conditions, otherwiſe inſtructed than by the oath of the 
author, are good againſt the purchaſers of perſonal rights. 


CREDITORS, among the Romans, might ſell the pledge by their 
own authority, but it behoved to be by roup ; and they were oblig- 
ed to accept the higheſt offered price, in purſuance of this paction d. 
With us real creditors, or even adjudgers, may likewiſe bring a bank- 
rupt eſtate to a ſale, by way of roup, 12 their payment; this is either 


Judicial or Voluntary: judicial, by a proceſs of ranking and ſale be- 


fore the court of ſeſſion, wherein they ſell and adjudge the bankrupt's 
eſtate to the higheſt offerer, for payment of the creditors ranked 
thereon i. "The purchaſer paying the price to the creditors, in terms 
of the decree of enki 1s not only free of his bond for the ſame, 
but likewiſe the lands are disburthened of all the deeds of the bank- 
rupt, or his predeceſſors, from whom he derives right, and the cre- 
ditors, or other perſons intereſted, without exception of minors, that 
are prejudiced, can only purſue the receivers of the price c. An ap- 
parent heir may thus bring his predeceſſor's eſtate to a ſale, without 
acknowledging the paſſive titles, and whether the eſtate is bankrupt 
ornot!, Of this J ſhall have occaſion to treat more largely hereat- 
ter w. A voluntary roup is, when the creditors, with conſent of the 
debtor, expoſe his eſtate extrajudicially to ſale to the higheſt offerer. 
This is entirely regulated by the conditions of the roup ; it can only 
be efſectual againſt thoſe who concur, but others are not thereby 
prejudiced. It is plain, that one may likewiſe by roup ſell his own 
eſtate, of which he has the free diſpoſal, viz. when he is not dil- 
abled by his creditors, or otherwiſc. 


Tur contract of ſale being perfected, the ſeller is bound to uſe 
ordinary diligence in keeping the thing: where the loſs or hazard 


is the buyer's, after the contract is perfected, he has right to the in- 
termediate profits, Cujus eſt periculum, cus eſt commodum e; but in fun- 


gibles, or things ſold by the quantity, the hazard lies upon the ſel- 
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ler, till they are meaſured, weighed or numbered *; becauſe, till 
then, the ſale is not compleat: but, if ſuch things are fold by the 
bulk, or per aver/ionem, as all the wine in one's cellar, the loſs will 


05 be the buyer's, as in other caſes. "The hazard is likewiſe the ſeller's, 


till the thing is tried and approved by the buyer, when it is fold 
. with the reſervation of his being pleaſed, on fight or trial“. In a 
conditional ſale, the deterioration or diminution of the thing, be- 
fore the condition exiſt, falls on the buyer, but the periſhing of it 
upon the ſeller ©; becauſe, till the condition is purified, the fale is 
imperfect . | e 


Tux ſeller is intitled to retain the thing ſold, as a pledge for 
the price ©; and therefore, if before tender of the price, the thing 
in the mean time periſh by accident, it is loſt to the buyer, and he 
is liable for the price; becauſe it muſt have periſhed with him, if he 
had paid the price, and received the thing fold, as he ought, and it 
is his fault that he did not, For this reaſon, many of the texts in 
the civil law ſubje& the buyer in payment of the price, notwith- 
ſtanding the thing periſh by accident, before delivery, after the fale 
is perfected ; but which muſt be underſtood under this limitation, 
that the ſeller was not in delay, by not delivering the commodity, 
. when required by the buyer, on offer of the price®, and he that is laſt 
in the delay mult ſuffer the loſs : for the ſeller may purge the delay, 
by a ſubſequent offer of the thing ſold, or the buyer, by his after- 
wards tendering the price, and requiring delivery b. The ſeller is 
only liable for rand or groſs negleR, in keeping the thing ſold, 
after the buyer is guilty of delay, in not paying the price, and re- 


ceiving the goods i, 


Tur buyer has action againſt the ſeller to compel him to ful- 
fil his bargain, by putting the buyer in poſſeſſion of the ſubject, 
and making over to him all the intermediate profits * The ſeller, 
on the other hand, has action againſt the buyer for the price, and in- 
tcreſt of it from the time of delivery of the thing, ib intereſt was 
agreed for, or the thing ſold yield fruits or profits; and. by the civil 
law, if the buyer was chargeable with delay in payment of the 
price !, (but which laſt regularly does not hold in our law) and for 
the expences laid out upon it from the time of the ſale ®; and who- 
ever inſiſts in his action, muſt firſt perform his own part. Action 
is likewiſe granted upon the warrandice, in caſe of eviction, for the 
value of the ſubject, as it is at the time of the eviction a, of which I 
have already dilcourſed a little, and ſhall more fully afterwards *. 


SECTION II. Policy of Inſurance. 


Tu contract whereby ſhips, goods, merchandiſe, or other things, 
are inſured, or aſſured, is a kind of ſale, for thereby the afſured 
purchaſes ſecurity to his goods for a certain premium given to the 
aſſurers, and which is for the encouragement of commerce. The 
obligation granted by the aſſurer is termed a Policy of Inſurance, or 
Aſſurance ; by it he becomes bound to pay the agreed value of the 
ſhip or goods, if loſs or damage happen, by the perils and accidents 

inſured againſt, during the adventure. The time of the adventure is 
generally 
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generallyexpreſt in the policy; but, otherwiſe, it is underſtood in goods 
to be from the time they are put aboard the ſhip, till they are unla- 
den at the port to which the ſhip is bound; and as to ſhips, from their 
ſetting ſail, till their arrival at the port to which they are configned®, 


Two companies were erected in London, by charters from the 
king, in conſequence of a late ſtatute, for aſſurance of ſhips and car- 
goes, and for lending money on bottomry, and all other ſocieties 
are reſtrained from doing it; and, if they preſume in the contrary, 
the policies of aſſurance are void, and the ſums therein forfeited, 
the one half to the king, and the other to the informer; and the 
bonds for money, lee by way of bottomry, are declared void, as 
uſurious, and the offenders to ſuffer as in caſes of uſury: but pri- 
vate or particular perſons may ſtill aſſure ſhips, and merchandiſe, or 
lend money on bottomry, if the ſame is not on account or risk of 
perſons acting in a ſociety ?. 


PoLiciEs of inſurance muſt be made out on ſtamped paper, 
within three days at fartheſt after the aſſurance of any ſhips, goods 
or merchandiſe, or otherwiſe the inſurer forfeits 100 J. and the ob- 
ligations, or notes for inſurance of them, are declared void, and no- 
thing to be recovered thereon by the inſurer ©; ſo that the liberty 
allowed in other caſes, of ſupplying the nullity, by procuring the 
deeds, on payment of 5/. to be ſtamped, does not here take place. 


Tux proper ſubject of this contract is Future Damage; but parties 
may agree concerning paſt damage likewiſe; in which caſe, if the 
aſſured knew of the loſs, or the aſſurer of the ſhip's ſafe arrival, the 
contract is void, as fraudulent; and knowledge is preſumed, if count- 
ing three miles to the hour, advice could have been had of the cir- 
cumſtances of the ſhip 4. 


MERCHANDISE tranſported by land, houſes and other things 
may be aſſured ; but ſuch goods as are prohibited at the time of the 
contract cannot be inſured, becauſe that would tend to the deſtruc- 


tion of commerce, for the encouragement whereof this contract was 


introduced; but, if the prohibition ſuperveened, the contract ſub- 
ſiſts, and the ſeizure of the goods will ſubje& the inſurer * One's 


* Molley de 
Jure marit, 


I. 2. c. 7. 


bg Geo. I. 
c. 17. 


© 11 Geo. I. 
c. 29. 


© Stracha et 
Santerna de 
aſſecurat. 


e Molley ibid. 


life, by the preſent cuſtom, may be aſſured to a certain term, and if 915. 


he predeceaſe, the inſured ſum will be due to his heirs, or others 
provided to it; or his liberty, and, in caſe he is taken captive, the 
agreed ſum will be due, as a ranſom for procuring his redemption. | 


Ir the ſhip did not proſecute the voyage, whether by accidental 


r . s or deed of the inſured, the premium muſt be reſtored, 
reſe 


rving to the aſſurer one half per Cent. If goods are inſured be- 
yond their value, at prime coſt, and loſs happen, the whole aſſured 
ſum was formerly due by the law-merchant, ſince it is in every one's 
power to value his property as he pleaſes, and the premium was 
paid to the aſſurers conform to ſuch valuef. But a cuſtom having 
prevailed of aſſuring ſhips, or goods laden, or to be laden aboard 
of the ſame, and without referring to the particular goods, or far- 


ther proof of the party's intereſt than the policy; as likewiſe a miſ- 
: chievous 
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chievous kind of gaming, or wagering, under the pretence of aſſur- 
ing the risk of ſhipping, having been productive of many pernici- 
ous practices, it was enacted by ſtatuteꝰ, after reciting the forelaid bad 
practices, © That no aſſurance ſhall be made on any ſhip, or goods la- 
« den on board ſuch ſhip, INTEREST OR No INTEREST, without 
« further proof of ſuch intereſt than the policy, or by way of wagering 
« or gaming, or without benefit of ſalvage to the aſſurer.“ Since this 
ſtatute, it is not lawful to inſure ſhips or goods beyond one's real in- 
tcreſt in them; and the aſſured, in caſe of loſs, cannot recover more 
than the value of his goods from the aſſurers, as the ſame ſhall appear 
from the invoice or other evidence. If goods are inſured below their 
value, at the prime coſt, the overplus value is not aſſured, and there- 
fore the damage that happens comes into Average, i. e. proportionab- 
ly affets the merchant and inſurer, and the you that are ſaved are 
accordingly divided between them, after deduction of freight, and 
expences in ſaving them. 


Policy of Inſurance. 


By a late ſtatute, the puniſhment of death is inflicted upon any 
owner, maſter or mariners, belonging to any ſhip inſured, that wil- 
fully caſt away, burn or deſtroy & ſhip, or procures the ſame to be 
done to the prejudice of the aflurer >, If one inſures the ſame ſub- 
jet with different perſons, by divers policies, deſignedly, the con- 
tracts are void as to all; but, if it happened without fraud, the firſt 
policy alone ſubſiſts by the law of other countries ©: but this matter is 
now thus regulated by the foreſaid late ſtatute, viz. that it ſhall not 
be lawful to make re- aſſurance, unleſs the aſſurer ſhall be inſolvent, be- 
come a bankrupt, or die ; in either of which caſes the party may make 
re-aſſurance to the amount of the ſum by him before aſſured, provided 


it ſhall be expreſsed in the policy to be a re-aſſurance*. 


THE friendly inſurance in Edinburgh is of a ſingular nature, and 
juſtly merits the name it bears; all the aſſurers are likewiſe the only 
perſons aſſured: the heritors of houſes, that become partners in this 
company, contribute a ſum, or give bond for it, anſwerable to the 
fifteenth part of the ſum or value at which their houſes are inſured ; 
and which value they are intitled to receive out of the common ſtock, 
in the event of their houſes being burned, and that beſides the area, 
or ground and materials ; and when the common ſtock is ſuppoſed to 
be ſufficient to anſwer all exigencies, the intereſt of the ſeveral ſums 
contributed is given back to the contributers reſpectively, in ſuch man- 
ner as the general meeting of the company ſhall ordain, and which 
has been frequently done; fo that all the benefit accrues to the perſons 
aſſured, who likewiſe are the aſſurers, as above. T hey were erected 
into a corporation by a ſeal of cauſe from the town council of Edin- 
burgh ©; and the bonds for the inſurance money, tho' perſonal of their 
own nature, are made real by ſtatute, if they are regiſtred as the act 
directs ; which act imports the company to be a corporation. 


THe contract of aſſurance is a kind of wager. A wager is a mu- 
tual ſtipulation between two perſons, whereby the one agrees to for- 
feit or pay a ſum of money, &c. to the other, on condition a thing 
be or be not as aſſerted, or in the event of an uncertain contin - 
gency, There ſeems, in the general, nothing unlawful in this e, 
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more than in a conditional obligation ; for a'wager is two ſuch coun- 
ter obligations, and, as the matter comes out, either the one or the 
other becomes effectual; but wagers upon the contingencies of the 
war in queen Anne's reign were prohibited by ſtatute, and not on- 
ly were they declared void, but likewiſe the perſons concerned there- 
in forfeited double the ſums for which they were laid *; and the lay- 
ing wagers, or betting upon the ſides of thoſe that game, is likewiſe 
forbidden, in the fame manner as ſuch gaming nelle 


Obſervations upon the law of England, in relation to the premiſes. 


EXCHANGE of lands (called with us Excambion) is well known 
in the law of England, tho' more frequent of old than at preſent. It 
is neceſſary that the eſtates which both parties are to have in the lands 
be equal, as fee ſimple for fee ſimple, fee tail for fee tail, Sc. for, if the 
one grant that the other ſhall have his land in fee tail, for the land 
which he has of the grant of the other in fee ſimple, the exchange is 
void ; becauſe the grants are not equal: but neither equality in the 
value of the eſtates; nor equality in the manner or quality of the 
eſtates is requifite: for two oo tenants may give lands in ex- 
change jointly to two men and their heirs; who, on their part, may 
give in exchange other lands to them and their heirs in common, and 
it will be a exchange ; and yet the manner of their eſtates is not 
equal, for the eſtate of the one party is joint, and the other common; 
ſo that the equality that is requiſite to ſupport an exchange of lands is 
of the quantity of the eſtates in them. — always implies war- 
rantie, tho not expreſt *, | 


In Exchange, freehold does paſs without livery and feifin ; and 


theſe things are neceſſary in it, 1ſt, That the eſtates be equal, as a- 


bove. 2. That the word Exchange be uſed ; this is ſo indiſpenſibly 
requiſite that it cannot be ſupplied by any other. 3. "That there be 
execution, by an entry or claim, in the life of the parties. 4. That, 
if it be of things lying in grant, it muſt be by deed. 5. That if th 


lands lie in ſeveral counties, it muſt likewiſe be by deed®. | 


Wx do not 2 obſerve the ſame rules; for, if lands are giv- 
en in fee ſimple, in exchange for lands, to be holden in fee tail, it 
is a good excambion ; and, upon eviction of the lands from either of 
the parties, the other has regreſs to his own lands, even againſt ſin- 
gular ſucceſſors or purchaſers of the ſame, by the proviſion of law, 
without any expreſs clauſe to that purpoſe, 


| SALE is “a transferring of the property of goods and chattels, or of 
lands and tenements, from one to another, upon valuable conſide- 
« ration.” In the ſale of goods, if a writ of execution for debt is deli- 
vered to the ſheriff, the property of the goods is bound from the time 
of the delivery, ſo that they cannot be thereafter ſold : this is regu- 
lated by yoo ſtatute, which likewiſe ordains, That no contract 
« for the ſale of goods, for ten pounds or upwards, ſhall be good, 
except the buyer actually receives part of the goods, or gives | 0% 


« thing in earneſt to bind the bargain, or in part of payment; or that 


„ {ome note thereof in writing be ſigned by the party to be charged 
| « with 


17 Anne, 
c. 17. 


dg Annæ, 
c. 13. 


1 Littl. I. 1. 
c. 7. ſect. 63. 
et ibid. Coke. 


b Coke, ibid. 


— 29 Ch. II. 
I 

v Sup. tit, 
10. 


e a7 Hen. 
VIII. c. 16. 


d Coke 1. 
inft. 35. 


© Coke 2. 
inſt. 674- 


Coke ibid. 


® Dyer, 169. 
Coke 1. rep. 
125. 176. 
Bac, new abr, 
(bargain and 
ſale) 276. 
> Coke 1. 


rep. 125. 


132 Hen. 
VIII. c. 9. 


earneſt is given, or part of the goods received 


Tir. XIX. Obſervations on the Law of England, &c. 423 


« with the contract; and no action ſhall be brought, upon any agree- 
„ ment, that is not to be performed within the ſpace of a year from 
te the making of ſuch agreement, unleſs it is put in writing, and ſign- 
<* ed by the party to be charged therewith *,” as I have obſerved a- 


bove b. 


No ſuch regulations take place with us; for the fale of goods, to the 
reateſt extent, is effectual to bind the parties, tho' not put in writ- 
lng, or not performable within a year of the agreement, and tho' no 
by the buyer; and it 
may be proved by witneſſes within five years. 


A BARGAIN and fale of lands is a real contract, whereby they 


paſs without livety and ſeiſin, and muſt be, by deed, indented and 57 


inrolled within fix months after the date thereof, in ſome court of 
record at Weſtminſter, or in the county where the lands lie, in man- 
ner directed by the ſtatute ©: the inrolment muſt be upon parch- 
ment only, for the ſtrength and continuance thereof, tho” the in- 
denture may either be on parchment or paper . If the deed has no 
date, the day of delivety is the date, and it may be inrolled within 
ſix months after delivery*. If two bargains and fales of the ſame 
lands be made to two ſeveral perſons, and the laſt deed is firſt inrolled, 
and afterwards the firſt deed is alſo inrolled within ſix months, the 
firſt buyer ſhall have the lands: for, when the deed is inrolled, the 
bargainee is ſeiſed of the lands from the time of delivery of the deed, 
and the inrolment ſhall relate thereto ; and tho' the bargainor or bar- 
ry ſhall dĩe after delivery of the deed, before inrolment, yet the 
and ſhall paſs, if the inrolment is regularly made thereafter f. 


IN this conveyance, a Valuable Conſideration muſt be ſaid to be 
given, and, in ſuch caſe, tho' no money, or other valuable conſide- 
ration, was really given, yet the bargainand ſale ſhall be good; for no 
averment or evidence can be againſt that which is expreſsly affirm- 
ed in the deed, ſince the affirmative is proved by the deed, and it is 
impoſlible to prove the negative. A conſideration mentioned in the 
indenture is not examinable, whether true or falſe : but, on the other 
hand, where money, or other valuable confideration was really giv- 
en, tho' it is not expreſſed in the deed, the bargainee may aver it; 
and, if it is proved, the bargain ſhall be good s. The uſe muſt be al- 
ways to the 1 tons ; for, as his eſtate is executed by the ſtatute of 
uſes, another uſe cannot be raiſed upon it, and he cannot ſtand ſeiſ- 
ed to the uſe of another b. 


- By ſpecial ſtatute, no perſon ſhall bargain and ſell, or, by any 
means, obtain right to any lands or hereditaments, unleſs the ſeller, 
his anceſtors, or they from whom he claims, have been in poſſeſſion 
of the ſame, or taken the rents and profits thereof one whole year, 
next before ſuch bargain and ſale; on pain that the ſeller ſhall forfeit 
the value thereof, and likewiſe, the buyer knowing the fame, the one 
half to the king, and the other to the proſecutor ; but one in poſſeſ- 
{ion of lands may buy in incumberances thereon \, 
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Tux inrolment of deeds, N the ſale of lands within a li- 
mited time, is a good expedient in the law of England: but the ne- 
ceſſity of recording the ſeiſins upon ſuch deeds, and all others for 
affecting lands, within 60 days of the date of ſuch ſeiſins, as is di- 
rected by our law, is more extenſive and beneficial for ſecuring cre- 


ditors and purchaſers; and the deed upon which the ſeiſin taken is 


firſt recorded, is always preferable. 


As to the ſeveral conditions and proviſions that are ſometimes added 
to bargains of ſale, in the civil law, and which take place with us, as, 
That if a greater price is offered by another within a time limited, call- 
ed Aadictio in diem, the ſeller may reſile, &c. the ſame take place 
in England; and there is ſome reſemblance to the Lex commiſſoria, 


(viz, that, if the price is not paid at a day certain, the ſale ſhall be 


void) in eſtates upon conditions of the like nature in England ; for, 

Feoffor may re-enter into the lands, upon the condi- 
tion broken; and regularly he ſhall be ſeiſed of his firſt eſtate, or of 
that eſtate which he had at the time of the eſtate made upon conditi- 
on: it is called an eſtate upon Condition, becauſe the eſtate of the 
feoffec is defeaſi ble, if the condition be not performed“. 


By our law, in fale of goods and lands, where no warrandice is 
expreſt, abſolute warrandice is implied, viz. That the ſeller has 
good right to the ſame, and ſhall warrant the 1 againſt all 
evictions, and, as it is commonly expreſt, at all hands and againſt all 
deadiy: and further, as to goods, that they labour under no latent 
inſufficiency ; for, as to ſuch as are obvious to one's ſenſes, his Eye 
is his merchant, according to our vulgar proverb : but, by the law 
of England, unleſs the ſeller expreſsly warrant the goods to be ſound, 


he is not liable for any defect (tho' latent) in them; nor indeed to 


make good the buyer's damage, in caſe the things ſold are evicted 
for want of a ſufficient title to the ſame e. 


WHERE warrantee is granted upon fale of goods, it muſt be par- 
cel of the bargain; for, 15 it be after, (at another place) it is a void 
warrantee, and no action of deceit lies, tho' the caſe ſhould be other- 
wile than in the terms of the warrantee d. With us, if ſuch warrandice 
is not parcel of the bargain, but, by a promile, a part, it can only be 
proved by the party's oath, as being a naked promiſe ; but, othet- 


wiſe, it may, with the bargain itſelf, be proved by witneſſes, under 


the limitation before mentioned. 


WARRANTEE of lands, by the law of England, is © a covenant real 
te annexed to the ſame, whereby the ſeller binds himſelf and his heirs 
to warrant them to the buyer and his heirs, that they ſhall quictly 
„hold and enjoy the fame ;”” and, as above, one is not bound, in 
the ſale of lands, to defend them againſt eviction, unleſs there be a 
warrantee expreſſed in the deed, (which muſt be by the word Mar- 
rantizo) that the ſeller ſhall warrant the ſubjeR ſold to the purchaſer ; 
but there is an exception from this rule in ſome particular caſes, where 
warrantee is implied by the law, as in exchange, as above related, 
and in partition among co-parcenars . 


IN 
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- In the warranties implied in law, heirs regularly are bound; 
but expreſs warranties, or warranties in deed, ſhall not bind the heirs 


of him that makes the warranty, unleſs they are named in the deed, 


8 Coke, ibid. 


U Coke 1. 
inlt. 370. 


Lib. 3. ſect. 
697. &c. 


Coke I, 
inſt. 373. 
4 et 5 An- 
n, C. 16. 


by the party's binding himſelf and his heirs; and, if a man make a 
feoffment to another of his lands, to have and to hold to him and 
his heirs and aſſigns, the warranty ſhall accrue to aſligns of the 
feoffee, or of his heir, and to the aſſigns of the aſſignee ; but if heirs 
are not named in the warranty, the heir cannot vouch; and, if aſ- 


ſigns are not named, they ſhall not youch, or have the benefit of the 
warranty *. 


WInꝝX one ſells lands, and binds himſelf and his heirs to warran- 
ty, it is called a Lineal Warranty; and his heir ſhall be bound, if he 


have Aﬀets, which here imports lands equal in value to theſe fold and 
warranted, in caſe of eviction *, 


Or old, Collateral Warranty was good in law to bar the heir, even 
without aſſets ; many inſtances of this are given by Littleton ©: one 
is, where a tenant in tail alienated the lands, and died leaving iſſue, 
and, after his death, the uncle of the iſſue releaſes to him, to whom 
the lands were ſold, with warranty, and dies without iſſue; this is a col- 
lateral warranty as to the iſſue in tail, for he cannot make title to the 
land from the uncle who had no right, and yet it excluded the heir 
from challenging the alienation, upon a preſumption that the uncle 
would not unnaturally disheir his nephew without a recompence : 
this was what we call Præſumptio juris et de jure, admitting no proof to 
the contrary. My lord Coke obſerves, that it had been attempted, 
that a ſtatute ſhould be made, that no ſuch warranty ſhould bar the 
heir, unleſs aflets deſcended from the ſame anceſtor that made it, but 
that it never took effect; but now, that hardſhip in the law is hap- 
pily remedied by ſtatute ©, which declares, * That all collateral war- 
<« ranties of lands, &c. by any anceſtor who had no eſtate of inhe- 
& ritance in poſſeſſion, ſhall be void againſt the heir.“ | 


Ou law, touching warrandice, varies much from the law of Eng 
land ; for, as is already faid, abſolute | rye is always implied in 
fale, but then this is only perſonal, affecting the granter and his heirs ; 
for, when real warrandice is intended, it muſt be by infeftment in 
the lands which are to be thereto ſubjected, except in excambion, 
where regreſs to the lands exchanged is always implied as above; and 
an obligation of warrandice is profitable not only to the party to 


whom it is granted, but likewiſe to his heirs and aſſigns, unlels it is 
expreſsly provided other wiſe. 


Fal xs and markets in England have a privilege for encouragement 
of people to frequent them, by ſecuring their perſons and effects, That 
goods fold in open market, or market overt, ſhall not be challenged 
by the owner, tho'ſtolen from him: thus, property is altered and diveſt- 
ed by ſuch ſales, which ſhall bind the parties, and all having right to the 
goods. In London, every day, except Sunday, is a market overt, and 
the fales in ſhops there, for valuable conſideration, are good ; but in 
the country, or country towns, where the things are ſold in diſtin&t 
places, in fairs and markets, the goods muſt be fold in the uſual pla- 
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14. It is the 
privilege of 
fairs and mar- 
kets, that 
goods fairly 
bought 
therein, tho' 
ſtolen, can- 
not be chal- 
lenged by 
the owner, 
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ces, otherwiſe the property is not altered. The ſale muſt be bona f- 
de to a party wholly ignorant of any other's right, or that the goods 
were not the ſeller's, and the ſale muſt be between ſun and ſun, and 


not in the night. | 


REGULAT1ONS are introduced by two ſeveral ſtatutes, too long to 
be recited here, touching the ſale of horſes in fairs and markets®, which, 
if purſued, may prevent any owner's loſing his property of them, if 
he is in any meaſure induſtrious, and looks to his own intereſt, 


15. Regulati- 
ons touching 
the ſale of 

horſes in fairs 
ahd markets. 


16. A fair or 
market can- 
not de grant - 
ed to the pre · 
judice of a 
neighbour's 

rior one; it 
is forfeited 
by contra- 
vening the 
charter, diſ- 
uſer, and ex- 
tortion of 
fees, 


No perſon can claim a fair or market, unleſs by grant from the 
king, or by preſcription, which ſuppoſes a grant; and, if one erects 
a fair or market ſo near his neighbour's, that it becomes a nuſance to 
his fair, an Action upon the Caſe lies againſt him; they are Franchizes 
which may be forfeited by contravening the charter of erection, diſ- 
uſer, and by extorting fees and duties where none are due. 


Turs privilege of markets and fairs has not been received into our 
law hitherto ; at leaſt there has been an inſtance or two where ſuch 
defence was over-ruled ; and it were inconvenient to admit ſuch pri- 
vilege with us, unleſs it were ſubje& to the qualifications and excep- 
tions that take place in England, which cannot be without a ſtatute, 
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THERE is a ſtatute in England againſt Engroſſers, Fore-ſtallers and 
Regraters, whoſe practices are moſt prejudicial to fairs and markets“; 
this is, for the moſt part, to the ſame effect with our ſtatutes in that 


behalf. 


17. Engroſſ- 
ing,fore-ſtall- 
ing and re- 
grating pro- 
hibited by 
ſtatute, 


18. Thecourt TE court of Pie- powders is incident to every fair and market in 
of pie - pow- 


ders; its bu- England; it is a court of record, and has its name from the expedi- 
ſineſs is to do tion of juſtice, in relation to contracts and crimes that happen on 
alice in re. theſe occaſions. The lord's ſtewart is the judge of this court, and the 


Lo to . — 8 
contracts, or matters ſued therein muſt ariſe in the ſame fair or market, and be heard 


crimes hap- and determined during its continuance“. 


pening in 
irs and 
markets. 
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3 a LL 
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THERE is mention in an ld Scots ſtatute of a court of fair, hold- 
en by the ſheriff; who, no doubt, has the only privilege of hold- 
ing Leh in the county where there is a market, without an owner, 
as there is in ſome rural pariſhes with us, in the ſame manner as 
in England; but, regularly, in royal borows, the magiſtrates ought 
to hold ſuch courts, and are intitled to do it within their bounds, 
and in other borows or baronics thofe who have the government of 


the ſame. 


19. Inſurance 
of ſhips, re- 
gulated by 

the mercan- 


tile law. 


As to the law touching inſurance of ſhips, and cargoes therein, 
which in voyages has no {mall influence upon commerce, the law is 
the ſame in both parts of the kingdom, as being regulated by the mer- 
cantile law, which is part of the law of nations, and received into 


the law of England. 


For the ſafety and encouragement of foreign traffick, it is pro- 
vided by ſtatute ®, that * if any captain, maſter or mariner, belonging to 
* — 6c any 


20. It is fe- 
lony for the 
captain, or 
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5. rep. 
21 Hen. 
© 1. 

o a et 3 P. et 
NX. . 5. 

31 El. c. 12. 


83. 
VIII. 


© Bac, new 
abr. (fairs 
and markets) 


455. 


4 and 6 
W. VI. Co 


14 


e Coke 2. 
inſt. 220. 
4. inſt. 272. 


f p. 1445. 
c. 59. 


£ Coke 4. 


init, 272+ 


a 1 Annz, 


Bac. new , 
abr. (pol. of 
inſurance) 
p. 407. 


v Ibid. 408. 


7 Geo, II. 
c. 37. 


4 ibid. 410. 
&c, 


e Ibid. p. 
512. 


f 12 Cha. II. 


Tir. XIX. Obſervations on the Law of England, G. 415 


“ any ſhip; ſhall wilfully deſtroy the ſhip, or procure the ſame to be 
&« done, to the prejudice of the owner or merchant that ſhall load 
goods therein, they ſhall ſuffer as felons without clergy.” Since, in 


matters of trade, we are under the ſame regulations as in England, it 
would ſeem that this beneficial act muſt take place with us, 


As the inſurers are liable where there is a total loſs, fo if part of 
the goods is caſt over-board to lighten the ſhip in a ſtorm, for which 
contribution is due by the owners of the goods ſaved, the aſſurer muſt 
anſwer in contribution proportionably; but he is not liable, if the ſhip, 
after ſhe is ladened, takes fire in the port, before ſhe breaks ground, 
unleſs the inſurance bear At and from ſuch a port *, 


Ir, by the terms of the policy of aſſurance, the ſhip is to depart 
with convoy, it muſt be conſtrued, according to the ufage amongſt 
merchants, only to be from ſuch port where convoys may be had, as 
the Downs, &c. “. | 


WHzRt a ſhip or goods are enſured for more than they are worth, 


the whole money, by the law merchant, ſhall be recovered upon any f 


loſs happening, it being declared, That the owner values his <q or 
goods at ſuch a ſum, becauſe the premium was paid according to ſuch 
value, and one may put what price he pleaſes on his property; but 
now, ſince the late ſtatute, of which I took notice in the foregoing 
title®, the merchant can recover no more from the aſſurers than the 
true value of his goods loſt, as the ſame ſhall appear from the invoice, 
or other evidence. If the policy run, Until the ſhip be diſcharged of 
her voyage, arrival at the port to which ſhe is bound is not a diſcharge 
till unloaded. If a merchant inſures contraband or prohibited 4 
which are ſeiſed, the inſurers are not liable 4. 


IF goods are redeemed from a pirate, the inſurers muſt pay cori- 
tribution ; for the redemption is made for the ſafety of all concern- 
ed, which is the ſame caſe as where goods are caſt over-board to 
lighten the oo Where the loſs at ſea is partial, the merchant has 
the privilege of renouneing the loadening to the inſurers, and take him- 
ſelf to the ſum aſſured ; and if he has only got inſured the greateſt 
part of the adventure, but left ſome part unaſſured, and advice 
comes of a loſs, but with hope of recovery of a part, he may make 
a renunciation of the whole loadening to the aſſurers, and come in 
himſelf, in the name of an aſſurer, for ſo much as he hath borne of 
the adventure; or he may labour to recover the goods to which the in- 
ſurers muſt contribute, being for the benefit of the whole*, 


THz eſtabliſhment of the general poſt-office is an excellent inſti- 
tution for mutual correſpondence, and more eſpecially for the benefit 
of commerce, and therefore people ought to be ſecured when they 
ſend bank notes or bills to be conveyed in that manner ; and the late 
Britiſh ſtatute, erecting a general poſt- office over all Britain, being al- 
moſt copied after the ſtatute in England*, which eſtabliſhed the ge- 
neral poſt-office there, a precedent upon that ſtatute will not be fo- 
reign to the purpoſe : the caſe was, that one delivered ſeveral exche- 
quer bills incloſed in a letter, at a certain place, to an officer there, 

appointed 


mariners be. 
longing to 4 
ſhip, wilfull 

to deſtroy th 

ſame, to the 
prejudice of 
the inſurers, 


to lighten a 
ſhip, the aſſu- 
ref liable in 
contribution 
roportion- 
ably. 
22. The caſe 
where, by the 
inſurance, 
the ſhip is to 
depart with 
convoy. 


23. Where 
the party in- 
ures his 
goods be- 
yond the 
value, he on · 
ly recovers 

om the aſ- 
ſurers ac- 
cording to 
their true 
value. 


24. If goods 
are redeemed 
from a pirate, 
the inſurers 
are liable in 
contribution; 
and, if the 
loſs is partial, 
the merchant 
may re- 
nounce the 
loadening ta 


the aſſurers. 


25. The poſt» 
maſter- gene- 
ral liable for 


the non: feaſ- 


ance or ne- 
gligence of 
his under - of- 
ficers, as to 
the port of 
letters, and 
bills or notes 
therein: this 


exemplified 
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appointed by the poſt-maſter general to receive letters and packets to 
. 2 to 5 general poſt - office, which faid letter and bills 
miſcirtied, and came not to the'party's hands to whom they were 
directed. | 


In an Action upon the Caſe,againſt the poſt-maſter general, and Not 
guilty pleaded eie before the court of king's bench *, the Jury 
ound, by ſpecial verdict, all the faid matters ſet forth in the declara- 
tion ; and A N that the general poſt-maſter takes ſecurity of his 
under officers, and that the letter in this cafe was broke open, and the 
bills taken out by a perſon unknown : and the queſtion was, Whe- 
ther an action lay againſt the poſt-maſter on the non-feafance or ne- 
gligence of the under officers. 


ALL the juſtices, except the lord chief juſtice Holt, were of opi- 


nion for the defendant, and fo judgment was mu for him ; but, up- 


on a writ of error, the ſame was reverſed, and the money was paid by 
the poſt-maſter general, on the reaſons of the lord chief juſtice ; as, 
I. That the act was made for the public good, and there is a truſt 


repoſed in the poſt-maſter, who has the cuſtody of the officers and the 


26. At whoſe 
peril is the 

thing ſold, 

when it pe: 4 
riſhes by ac- 
cident before 
delivery. 


27. An alien 
eng. 
ands, they 
eſcheat to the 
king; but, if 
he is a deni- 
zon, and die 
without iſſue, 
they eſcheat 
to the lord of 
the fee. 


28. If a man, 
after com- 


mitting ſelu- 


office. 2. The ſubject pays a reward for carrying letters, and it is 
like the caſe of a hoſt, or maſter of a ſhip, againſt whom action lies 
for things ſtolen out of the inn or ſhip, becauſe they are entruſted with 
the care of them, and the poſt-maſter accepts the letters, under the ſame 
condition, for ſafe-keeping. 3. If a deputy is guilty of mis-feafance, 
an action will lie againſt him; but, for the non-feaſance or negligence 
of a deputy, the Hetzer is anſwerable. | Ye 


As to the queſtion, at whoſe peril the thing ſold, after the con- 
tract of ſale is perfected, is, if it periſh by accident before delivery, 
the Engliſh lawiers give it as their opinion, that it is the ſeller's, be- 
cauſe he remains ſtill. owner“: but, ede that this rule muſt ad- 


mit of the exception, that the goods muſt periſh to the buyer, if it 


was his fault that che ſame were not delivered: for example, if a day 


is ſet for delivery, and the thing periſh before the day, it is loſt 
to the ſeller; but, if there is no day for the delivery, the thing 
being fold for ready money, and, thro' non-payment of the price, 
the thing remains with the ſeller; or if, in the former caſe, the 
buyer does not, at the day prefixed, pay the price, and receive 
2 thing ſold, it muſt periſh to him; which is the rule we ob- 
erve. 8 


ALL men may purchaſe that are not prohibited; but, by 
the law, ſome have capacity to purchaſe, but not ability to hold, 
as an alien who may purchaſe lands, but cannot hold them; for, 
upon an office found, the king ſhall have them by his prerogative, of 
whomever they are holden, and, when he dies, the law docs caſt 
the inheritance upon the king: but, if he is made denizon, and pur- 
chaſe lands, and die without iſſue, the lord of the fee ſhall have the 
eſcheat, and not the kings. 


Tuvus likewiſe, if a man commits felony, and thereafter makes 
a purchaſe, and afterwards is attainted, the lord of the fee ſhall have 
FR the 


b Bra. lib. 
1. c. 27. 


© Coke 1. 
init. 2. 


tg 5 


Tir. XX. Location Conduction. 429 
the eſcheat. A man likewiſe attainted of felony has capacity to 


e cannot hold it; for one attainted has no capacity to purchaſe, o- 
therwiſe than for the benefit of the king. If corporations purchaſe 
lands in Mortmain, the next lord of the fee, within the year after 
the alienation, may enter ; and, if he do not, then the next imme- 
diate lord, within ſix months thereafter, from time to time; and, 
in default of all the meſne lords, then the king ſhall have the lands 
ſo aliened for ever *. "Theſe particulars hold for moſt part by the law 
of Scotland: but, as the puniſhment of felony is only the loſs of 
life and moveables, and not a forfeiture of the lands of the offen- 


der, and the laws of Mortmain do not take place with us, there 
muſt be a variation in our law as to theſe points. 


MERCHANT ſtrangers, found, in the beginning of a war with 
their ſovercign, in this kingdom, ſhall be attached, with this privi- 
lege and limitation, that it ſhall be without harm of body or goods, 
till it be known to the king, how merchants of this country, found 
at the time within the territories of ſuch ſtate, are uſed by them ; 
and the merchant ſtrangers ſhall be treated in the ſame manner, that 
being jus bellib. This is conform to the maxim of the civil law, 
uod quiſque juris in alium ſtatuerit, ut eodem jure ipſe utatur, and is 
a kind of national reprizal. 


TIT. XX. 
Location Conduction. 


FED Conduction is a contract, © whereby hire is a- 
« greed to be given for the fruits or uſe of things, or for the 
« ſervice and work of perſons:” it has near affinity to, and keeps 
reat proportion with ſale; for, as no ſale is without a price, ſo no 
| 6967.00 without a hire, and as the price muſt be certain, ſo muſt 


the hire; and indeed it is a ſale of the uſe of things, or of the ſer- 
vice and work of perſons. 


He that gives or letts to Hire, is the Locator, Letter or Leſſor; and 
he that takes to hire, the Conductor, Taker or Leſſee. The Hire is 
the price, reward or conſideration, that is paid, by the Condu#or or 


Hirer to the Locator or Letter, for the uſe of things, ſervice, or 


work of perſons. Ie. 


Tux ſubje& of this contra is the uſe or profit of things, and 
the ſervice, labour or work of perſons: the things muſt be ſuch as 
do not periſh by the uſing. The letter of lands or houſes muſt put 
the [eſſe in the poſſeſſion, and maintain him in it; and, if it is e- 
victed from him, is liable by the warrandice to make up his _ A 
If the leſſee or tenant loſe poſſeſſion, without his own, or the fault 
of the letter, and thro' no defect of the letter's right, but by acci- 


dent, he gets an exoneration of the hire or duty, but is not intitled 
to damages, 


To ſuch accidental loſs of poſſeſſion may be aſcribed that which 
happens by reparation of a houſe lett; during which time, if the te- 


Qqqqq nant 


pres to himſelf and his heirs, (tho' he can have no heirs) but lad 


ny, purchaſe 
auds, and is 
afterwards 
attainted, it 
eſcheats to 
the lord; but 
if he purchaſe 
land after he 
is attainted, 
it eſcheats to 
the king: the 
caſe of Mort - 
main. 


29. Merchant 
ſtrangers, 
fern inEng+ 
land, at the 
beginning of 
a war wi 
their ſove- 
reign, treated 
in the ſame 
manner as 
ſuch ſove · 
reign uſes the 
Britiſh ſub- 
jects then 
found in his 
dominions. 


1. The con- 
tract of loca - 
tion; it has 
near affinity 
to that of 
ſale; the ſub- 
ject of it; the 
uſe of things, 
or ſervice of 
perſons. 
What if the 
leſſee does 
not obtain 
poſſeſſion of 
the ſubject; 
or the tenant 
is deprived 
the fs of the 
houſe lett, 
while in re- 
pairing. 


430 An lnſtitute of the Laws of SCOTLAND. Book I. 


nant cannot live in the houſe, or uſe it for the purpoſe to which it 
was taken, he can only get a proportionable deduction from the rent; 
but, if he may ſtill inhabit without damage to his buſineſs, tho' 


* with ſome inconveniency, while the repairs are making, the law 
J does not regard it; for the tenant is preſumed to take the houſe with 
= that hazard?, | {A 30, 
bh 58:4 N 33. J. 35. 
. b. The tenant THE caſe is diſſerent, when thro' the fault of the landlord, or * 
bay.) debarred thoſe whom he might have hindered, the tenant is debarred from 
wk = bod _ * the poſſeſſion, for then the landlord is liable to all damages which 
4220 landlord, or the tenant thereby ſuſtains: or, if the landlord is reforming the 
1 = his part houſe, to ſatisf y his humour, when it does not require reparations, 
33 ntitled to all Are "Was | 4 
„ damages; but he is likewiſe anſwerable to the tenant for all damages ꝰ; but the te- d. l. 
is other incon- nant will get no abatement of the rent, on account of the inconve- 
„ 28 WR he ſuffers, while a neighbouring heritor is in repairing o 4 
Z #4 4 mh land- TIC uilding his houlc . r 
. | 3 | contra Sted- 
* 3K the houſe IHE letter is bound to keep the houſe in repair, and defend it man. M 
1 1 from inconveniencies, tho ariſing without his fault, as by a neigh- 
3 ueighbouring bour's building his hoyſe higher, and darkening the lights of the 
3 3 Oe houſe lett, for that might have been prevented by a ſervitude ; and, 
1 leaveit, 4 in his default, the tenant is at liberty to remove, and will get dimi- 
„ claim a dimi- nution of the rent, if he ſuffered damage thereby, during the time 
"$341 PRO he is obliged to poſſeſs under ſuch inconvenicncy s. 4 L. 25. 6 2, 
1 4. How far an H x that letts his ſervice, labour or work to hire, muſt perform it 
by = ung honeſtly and ſufficiently, and is anſwerable for all damages happen- 
3 matter is his, ing thro' his ignorance or unskilfulneſs , the rule being, that Unpe- 71. 9. 5. 
Wl = 5 ritia culpæ adnumeratur f. If the matter is the workman's own, it EA k. 
1 IIIis ſale, and not locations. de reg. juris. 
$4 b 1 | , TL; 2. 61. 
4:4 5. All agree- ' Ty order to reſtrain the impoſition of tradeſmen in the valuable 5 41 
448 „an manuſacture of wool, it is declared by a Britiſh ſtatute, That all 
1 for ſettling „ combinations, agreements, by-laws, rules or orders among woolen- 
aj chews Ok % combers, weavers, or their journeymen, ſettling or advancing their 
FF void, andthe * Wages, ſhall be void, and the offenders, convict before two juſtices 
3 offenders pu- & of peace, upon the oath of one or more credible witneſſes, are li- 
Il niſtable. & able to three months impriſonment.” Their eg the ſervice 
. or work ſubjects them to the ſame puniſhment; and the damnifier of 
1 the work is further anſwerable for double the value b. h tes . 
1 £ c. 33. 
74 6. All abuſes AND becauſe the faithful management of manufactures tends 
; + 2 greatly to the benefit of the public, it is ordained, * That all abuſes, 
Ws |. bytradeſmen, © or frauds committed by thoſe employed in the working up the 
8 ſeverely pw” woolen, linen, cotton, fuſtian, iron and leather manufactures, 
"+8 Rid de „ ſhall be puniſhable, for the firſt offence, by forfeiture of double $ 
k! bl tutes: how * the value, and, for any ſubſequent offence, in four times the value, 
F * ow = cale « and the offenders to be publicly whipt. The receivers of fuch em- 
"44 old Scoss an, © bezzled goods, knowingly, are liable to the ſame penalties: the | 
3 * cognition of the offence is to be by two or more juſtices of the ! ame 
Ft þ peace, with liberty to appeal to the quarter- ſeſſions, upon eight days Scotland. and 
[i þ notice: no ſuſpenſion or ſiſt is to be granted of their orders and * 1 
4 e decrees i,” . 
Þ ALL © 
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45 2. inſt. h. t. 


L. 21. cod. 
h. t. 


D. I. 25. 

96. 

1. 8. cod. 

de pact. I. 13. 
11. J. 14. ff. 
t. 


ML, 13.4 11. 
I. 14. fl. h. t. 
locat. 


1D. I. 13. 


Fi. 


*Voet. 5 10. 
h. t. 


1B, 2, tit. 9. 


Trr. XX. | Location Conduction. 431 


ALL maſons, wrights, and other artiſts, by our Scots ſtatute, are 


to anſwer for their work, according to the meaſure by the foot, con- 
ſiſting of 12 inches, each inch of three barley-corns, upon the pain 
of 100 J. Scots for each default; and, by the fame ſtatute, © three 
« feet are declared to make a yard, and three feet and one inch an 
«ell, and 1760 yards make a mile*; and this to be the ſtandard 
« and computation from place to place.” This, no doubt, ought to 
be the rule for carriers and horſe-hirers, in exacting their hires or 


rice, at ſo much the mile; but the computed miles are notwithſtand- 


ing the ſtandard in ſuch caſes. 


Tur conductor or hirer of any thing muſt uſe the ſame in the man- 
ner agreed on, and not apply it to any other uſe, or abuſe it; and, when 
the time or uſe is at an end, he muſt reſtore it in good condition, except 
ſo far as it is grown worſe by due uſing it, or by mere accident. The 
hirer of ſervice, work, or labour of perſons, muſt perform the con- 
ditions agreed on, or naturally implied, and muſt pay the hire, fee, 
or wages. If the hire is to be aſcertained afterwards, it is not loca- 
tion, but the innominate contract, termed, in the civil law, Facio ut 
dess. But this makes no difference with us, ſince all agreements are 
effectual by ſole conſent, and therefore ſuch innominate contract is 
governed by the ſame rules with location. 


As the price, ſo the hire regularly conſiſts of money l. But it 
was admitted in, the civil law, in behalf of agriculture, that the hire 
or rent might be a certain quantity of the fruits : which is moſt fre- 

uent with us: if a proportion o 
Ss rent, the offeflvr was termed, with the Romans, Colonus par- 
tiarius i, and is a tenant in copartnery with his maſter, which is ra- 
ther the contract of ſociety than location ?: a ſet of lands in half ma- 
nour is of this kind with us. 


| LocarT1oN Conduction is either Expreſs, or Tacit: this laſt ha 

pens, when one, without an agreed price, takes the uſe of things, 
ſervice or work of perſons, for which a price is accuſtomed to be 
paid, and he is liable to the ordinary rate. 


Turs contract is likewiſe implicitly renewed in tacit relocation of 
lands, inferred from the ſilence of both parties, whereby they are 
underſtood to continue upon the ſame terms. In rural locations it 
takes place for the enſuing year, becauſe the ground affords yearly 
crops b; but in houſcs, and ſervice of perſons, it took place with the 
Romans only, for the time of uſe or work, which was underſtood to 
be continued upon the ſame terms, but each party might give up at 
e i, In theſe caſes, as well as in rural ſetts, both parties are 

ound by tacit relocation, till the next term or year, according to 
the nature of the firſt contract, by the preſent cuſtom *, which holds 
likewiſe with us. Tacit relocation is taken off, cither by. the ma- 


ſter's warning, or tenant's renouncing or over- giving; of which more 


fully, when we diſcourſe of tacks!, 


Tux Conductor or Hirer has action againſt the Letter, to oblige 
him to perform the work or ſervice, or give the uſe of the thing 


during 


the fruits is to be given in place of 


7. The hirer 
muſt uſe the 
thing in man; 
ner agreed 
on, and re- 
ſtore it when 
the uſe is at 
an end: the 
hirer of ſer- 
vice, work or 
labour, muſt 
perform the 
conditions, 
In a farm the 
rent maycon- 
liſt in a pro- 
portion of 
the fruits, 


8. Location 
conduction, 
either expreſs 
or implied; 
this laſt takes 
place, where 
one without 
agreement 
takes the uſe 
of things, or 
ſerviceof per- 
ſons, for 
which a price 
is accuſtomed 
to be paid; 
and, in tacit 
relocation, 
this taken off 
by warning 
or over- giv- 
ing. | : 


9. The hirer 
has action a- 
gainſt the let- 
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ter, to 
form his en- 


gagement: 
an artificer is 
liable for da- 
mages, thro” 
his ſmalleſt 
fault; what 
if it happen 
thro' che Kult 
of third par- 
ties. 

10. In farms, 
the tenant is 
bound to 
keep the 
houſes in ſuch 
repair as he 
gets them. 
In houſes lett 
for habitati- 
on, the land- 
Jord is bound 
to keep them 


in repair. 


11. If a ſub» 
8 is firſt 
ett to one, 
and thereaf- 
ter to ano- 
ther, he who 
gets the firſt 
poſſeſſion is 
preferable; 
the caſe of a 


leaſe of lands. 


12. Action is 
competent to 
the letter of 
his labour, 
againſt the 
hirer, for the 
wages, hire 
or price, and 
to the land- 
lord againſt 
the tenant for 
the rent; 
what it he is 
in arrear, 
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during the time agreed on, and for the neceſſary reparations in a ſett 
of houſes*, and for all damages ſuſtained thro' the fault of the letter, 
or defect of the thing known to the letter, and concealed from the 
taker: and, if the letter was an artificer, he is liable for the lighteſt 
fault, but, in other caſes, only for omiſſion of ordinary diligence; 
and where the loſs or damage happens by accidental occaſions, or the 
deeds of third parties, the damage is reſtricted to a diminution of the 
hire, or loſs of the rentb. 


In country ſetts, the tenant is bound to keep the houſes in ſuch 
repair as he gets them; and, if he builds other houſes for his con- 
veniency, he muſt leave them without any recompence from the he- 
ritor ©: but houſes within borows, or elſewhere, for which rent is 
paid, as dwelling-houſes, muſt be kept in repair by the landlord, 
unleſs it be otherwiſe agreed i; becaule, in country farms, the rent 
is not paid for the houſes, which are only acceſſary, but for the land, 
and therefore it were unreaſonable to exhauſt it in repairs ; but in 
dwelling-houſes the rent is paid for the houſes alone, and conſe- 
quently they muſt be kept up by the landlord, that the uſe for 
which they were taken may be anſwered, and this cannot be done 
when they are not kept in an habitable condition. 


In caſe any thing is lett firſt to one, and afterwards to another, 
he is 8 who attains the firſt poſſeſſion, as in ſale he that 
gets the firſt delivery, and as the firſt infeftment is preferable 
upon the ſecond right; and indeed poſſeſſion is of ſuch effect in tacks, 
or leaſes of rural farms with us, that it makes them good againſt ſin- 
gular ſucceſſors of the leſſor, Dy expreſs ſtatute ; tho' otherwiſe the 
were only perſonal contracts, ſubjecting the heritor to damages, in caſe 


he is incapable, by ſubſequent fale of the lands, to implement the 
contract, | 


THERE is likewiſe competent to the ſervant, labourer or artificer, 
action for his wages, hire or price, againſt the maſter or employer; 
and to the heritor of lands or houſes, againſt the tenant, for the 
rent, and other conditions incumbent on him, and damages: and 
tho' the tenant ſhould leave the poſſeſſion, or not enter to it at all, 
thro' his own fault, he is notwithſtanding liable for the whole rent; 
unleſs the landlord get it from others, who perhaps entered to the 
poſſeſſion s, or the tenant was obliged to remove upon reaſonable 


2 for then he is only liable for the time he poſſeſſes*, If he 


as failed in payment of the tack- duty for one whole year, he may 


be purſued, even during the currency of the tack, and decreed to re- 


rent in time coming; 
ment, and his privilege and hypothec is only on the fruits for the 


13. In caſe of 
unuſual ſteri- 
lity or vaſta- 
tion of the 
ſruits, the te- 
nant intitled 
to an abate- 


move, unleſs he pay up the bygone arrears, and find caution for the 
auſe the landlord ought to have ready pay- 


year of which they are the product, and on the ſtock for one year. 


Ir there happen an unuſual ſterility of the ground, by the extraor- 
dinary badneſs of the ſeaſon, or vaſtation, by inroads of enemies, in- 
undation, or the like accident, the tenant has right to claim an abate- 
ment of the tack- duty; and a total diſcharge thereof, in caſe he loſes 
all the fruits, thro any of the foreſaid occaſions. No abatement was 


allowed 


L. 19. 51. 


Fount. Dec. 


1 15. F. 


P 25.42, 


ff. h. t. 


20. 1707, 
White's te- 
nants. 
Feb. 6. 
1633. 1. 
Haddow, 


e L, 6. cod, 
de her. vend. 
LE. 
de rei vind. 
fp. 1349. 

c. 18. 


4 L. 55. Cult. 
ff. h. 3, 


D. L. 
& 1. d. I. 25. 
C 2. I. 13. 
$ 6. ff. de 
damno infec- 
to. 
i Dec. 16. 
1671. Blair. 

an. 3. 1672. 

dy Binny. 


£ Dirl. deciſ. 
108. I. 27. 
ff. locat. 
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allowed to the tenant, by the civil law, if, during the currency of 


the tack, the fruitfulneſs of one year compenſated the barrenneſs of 
another *; and accidents happening to the fruits, after they were 


Location Conduction. 


Trr. XX. 


grown, reaped, or cut down, fell upon the tenant*: but, I con- 


ceive, it is more conſonant to equity, that, in both caſes, the tenant 
ſhould be relieved; for, in the one, he loſes the expence of reaping 
and ingathering the fruits, and they are as much loſt to him, as if 
there had been no increaſe; and, in the other caſe, every year's rent 


is conſidered in our law as due by a ſeparate obligation, and which 


is likewiſe conform to the law of other countries . 


STERILITY is not underſtood, when the increaſe ſatisfies the ex- 

nces of the ſeed and labour i; for, admitting the tenant to be a loſer 
in that caſe, by payment of the whole tack-duty, he cannot com- 
plain, ſince, in the other caſe, he retains the whole profits, without 
adding to the rent, tho' it ſhould be far exceeded by the increaſe. 


For the like reaſon, in caſe of ſterility, the tenant is only intitled 
to be relieved of the tack-duty, but not refunded of his damage, by 
the loſs of his ſeed, labour, or otherwiſe*; becauſe, from the nature 
of the contract, the risk of theſe lies upon him, as the whole gain 
thereby accrues to him. 


In other ſubje&s, beſides rural poſſeſſions, the tack-duty is like- 
wiſe abated or remitted, when, by accident, without the tackſman's 
fault, the thing becomes unprofitable, or the uſe of it is interrupted; 
as in a lett of houſes which the landlord is bound to keep in repair, 
if he fails, the tenant is intitled to all damages: but where the diſre- 
pair happens by an unforeſeen accident, the rent muſt be abated, or 
totally releaſed, according to the circumſtances of the caſe, as was 


already obſerved. 


Tuvs likewiſe, in a tack of the cuſtoms, if thro' ſuperveening war, 
or other accidental occurrence, commerce is interrupted ; or, by ſub- 
ſequent laws, the cuſtoms are taken off or diminiſhed, the tackſman 
mult be relieved of the tack-duty proportionably to his loſs. 


Ir the profits of the ſubject lett depend intirely ow caſualities, 
there is no abatement of the tack-duty, tho' the tackſman ſhould re- 
cover nothing, but loſe his expence and labour. Thus, a tackſman 
of ſalmon- fiſhing in a river is liable to the whole tack-duty, tho' he 
ſhould take no fiſh ; for it is the privilege of fiſhing that is lett, which 
is of the ſame nature with the fake of jactus retis, whereby the buyer 
is bound for the price, tho' no fiſh ſhould be taken, as is elſewhere 


op. tit, 19. obſerved h. 
2 


Bur, if the tackſman of a fiſhing is deprived of the privilege of 
fiſhing, by the inroads of enemies, or the like, he will be relieved 
of the tack-duty, as in the common caſe, the rent being only due 
for the liberty to exerciſe that privilege, from which the tenant, in 
the ſuppoſed caſe, is debarred.. | 


DuR1xG 


Rrrrre 


ment or diſ- 
charge of the 
rent, 


14. Not un- 
derſtood ſte- 
rility, where 
the increaſe 
ſatisſies the 
ſeed and la- 
bour. 


15. In a ſett 
of houſes, the 
tenant, ex- 
cluded from 
the poſſeſſion 
by che land- 
lord's fault, 
intitled to all 
damages; 
what if by ac- 
cident. 


16. Ina tack 
of the cuſ- 
toms, the 
tackſman re- 
lieved of the 
tack - duty. 


17. If the ſub- 
ject affords 
only caſual 
proſits, as in 
a ſett of a ſiſh- 
ing, no abate · 
ment is given 
of the rent, 
tho? nothing 
ſhould be got; 
unleſs the uſe 
of ſuch privi- 
lege lett is ac- 
cidentally 
barred, 
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18. Whether 
are tenants 
that were 
forced to pay 
their rents 
or ceſs to the 
rebels, in the 
late rebellion, 
intitled to al- 
lowance of 
the ſame. 


19. Where 
ſervants die 
during the 
term, the fee 
is proporti- 
onably due 
what if the 
fall ſick — 4 
or if they de- 
part, or the 
maſter puts 
them away 
during the 
term. 

20. The te- 
nant liable for 
all damages, 
thro' waſte; 
v hat if ĩt hap- 
pen by the 
facts of third 
perſons. 


21.Ifa tradeſ- 
man contract 
to build a 
houſe, and it 
fall by acci- 
dent, before 
it is finiſhed, 
the lols is the 
tradeſman's, 
unleſs pay- 
ment was to 
be-made ac- 
cording to 
meaſure: 
bat if the 
thing made 
periſh in the 
artiſicer's 


poſſeſſion. 
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DvRING the late rebellion, the rebels having got poſſeſſion of 
the country, acted, as if the Pretender, in whole ſervice they were, 


had been lawful king, levied the land-tax almoſt everywhere: and 


as to the eſtates that had been forfeited, on account of the rebel- 
lion, in the year 171 5, they appointed factors over them, who com- 
pelled the tenants to pay their rents to them ; wherefore, after the 
rebellion was happily ſuppreſſed, ſuits were carried'on at the inſtance 
of thoſe tenants, and likewiſe of the leſſees from the York-building 
company, who had purchaſed theſe forfeited eſtates, for allowance 
of ſuch payments, before the court of ſeſſion ; but no judgment was 

iven upon the juſtice of the claim, a proot only before anſwer be- 
ing awarded, to aſcertain the fact, and the matter was afterwards 
adjuſted betwixt the aun *, It would ſcem, that ſince bona fide 
payment, to a party that has no right, relieves the payer, he ought, 


for the ſame reaſon, to be relieved, when he is compelled, by a 


ſuperior power, to make ſuch payment, 


Ir ſervants die, during the time of the ſervice, the fee is due pro- 
portionably to the time that they ſerved : but tho' they fall ſick, and 
thereby, Br ſome time, are unable to work, there is no abatement 
of the wages; if they deſert without juſt cauſe of departure, they 
not only forfeit their wages, but are likewiſe liable to the maſter in 
damages: and, by the like rule, if the maſter put away the ſervant 
during the term, without juſt cauſe, he is liable in the whole fee and 
damages to the ſervant ; and, if he die before the term, the ſervant 
is intitled to his wages, and aliment till the term, 


THE tenant is liable in damages, if he abuſe the thing lett, as by 
not due manuring the ground, or by not adhibiting ordinary dili- 
gence for preſerving the ſubject in good condition; or by miſuſing it, 
as deſtroying the meadows or moſles, and for all other waſtes, b 
omiſſion or commiſſion *: and damage by a third perſon, to whic 
the tenant gave occaſion, or might have prevented, will alfo be charg- 
ed upon the tenantꝰ: and, by the ſame rule, any conductor or hirer 
is liable for damage done to the thing, otherwiſe than by due uſing 
it in the manner intended, but not for accidents befalling it with- 


out his fault. I ſhall ſpeak more fully of tacks of lands after- 


wards l. 


Ir a tradeſman contract to build a houſe, and is to get payment of 
the whole conſideration when it is built, and it fall by an earthquake, 
or other accident, before it is perfected, the loſs is the artificer's* ; 
but if, after jt is perfected, the loſs is the employer's, even tho' it 
was not taken off the undertaker's hand, and approved, provided 
the work was ſufficientf. If payment was to be made according to 
the meaſure, wages is due for all that was in condition to be meaſured 


before its falls; but, when it falls by the faultineſs of the work, the 


loſs is the workman's, in both caſes, unleſs the employer has ap- 


proved it, for then he cannot afterwards complain b. If the thing, 
after it is made, periſh, by accident, in the artiſicer's poſſeſſion, it is 
equitable that the owner loſe his property, and the workman his 
labour, | | 
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I is a general rule, that artiſicers, or others, who profeſs skill of 


any thing, are anſwerable for all damage that happens thro' their un- 

skilfulneſs, or of thoſe employed by them, as | took notice above; 

and are bound to adhibit moſt exact diligence, and are only excuſed 

in reſpect to accidents, to which no Ge of theirs gave occaſion *. 

This is exemplified in our old ſtatute, in the cafe of a ſmith unskil- 

fully thocing a horſe, which ſubjects him to all damages conſequent 
rcon . , 


Obſervations on the Law of England, in reiation to the premiſes. 


WHERE a common carrier is to receive a hire for carrying any 
thing, he is anſwerable for the ſame, by the law of England, and 
muſt pay the value of the ſame, if he is robbed of it, becauſe he im- 

licitely undertakes the ſafe delivery of the goods intruſted to him *. 

his is by ſome limited to the caſe where the carrier goes by-ways 
that are dangerous for robbing, or drives by night, or in other incon- 
venient time, and is robbed: ox, if he overcharge the horſe, where- 
by it falls into the water, and the goods are hurt or impaired, that 
he ſhall then only anſwer the damage*. But this is wrong, for a 
common carrier is anſwerable at all hazards, and the hire is under- 


ſtood to inſure the goods; and, if he is robbed, it is no excuſe. 


Tarts js à political inſtitution of the law of England, that people 
may be ſafe in their dealings; and, if it were otherwiſe, carriers, that 
are frequently truſted with things of the greateſt value, would often 
be tempted to confederate with thieves and robbers, and, on ſuch 
affected pretences, defraud their employers*. It is thought that this 
will hold with us, for the fame reaſon, tho we have no expreſs law 
nor precedents, that I know, for it. | | | 


ALL perſons carrying goods for hire, as maſters and owners of 
ſhips, lightermen, ſtage-coachmen, &c, come under the denomina- 
tion of common carriers, as well as thoſe who ordinarily go under 
that name, and are alike chargeable, on the general cuſtom of the 
realm above-mentioned, for their faults and miſcarriages?. 


A CARRIER has ſuch a ſpecial limited property in the goods, that 
he may bring an action of Trover and Converſion againſt a ſtranger 
who takes them away; becauſe he is anſwerable over in damages to 
the abſolute owner: and, by reaſon of this ſpecial property, if the 
owner, with intent to make the carrier anſwer for 185 goods, frau- 
dulently and ſecretly takes them away, he is guilty of felony, and 
may be indicted generally, as having taken away the carrier's goods; 
for the injury is altogether as great, and the fraud as baſe, when they 
are taken away by = owner, as by a ſtranger *, | 


A HACKNEY coachman is in the ſame caſe with a carrier: and, if 
the paſſenger pays for the carriage of his goods, as well as of his per- 
ſon, the 4 10 is liable, if the trunk with them is loſt or ſtolen, 
but otherwiſe not. And, by the cuſtom of ſtage-coaches, every paſſen- 
ger pays for the carriage of goods above a certain weight; in ſuch * 

5 the 


1. Common 
carriers liable 


a political 
inſtitution to 
ent 

uds. 


2. The caſe is 
the ſame of 
maſters and 
owners of 
ſhips, ſtage- 
coachmen, 
&c. 


3. A carrier 
has a ſpecial 
limited pro- 
perty in the 
goods; if 
the o ner 
fraudulently 
ſteal his own 
goods, in or- 
der to charge 
the carrier, 
he is guilty of 
felony. 


4. How a ...- 
hackney 
coachman is 
liable fox the 
goods of paſ- + 
ſengers loſt 

or robbed. 


1 
lt 
„ 1 
0 "i "| 
_ 


— — 
-_ 


— ” - 
— 
— — — 


— — 4 


< $— by ZE ; — . cb S-- -- 
a0: : * 36＋— — 
— — — . ——— —— — DS 


0 — — 
— 
— 
— 
— — 


„ccc 4 e 


--- AS. 3 


— — 


— 2 — are tits 
— 


1 . ae 4 - - 


£ 
- 4 = z 2 
— — — —— 
— — -- 


4 = SIO” rr 2 S = e -w——_— 


. 


3 
— 2 
— 
, — 
* 


5. A carrier 
muſt anſwer 
for thoſe em- 
o_ under 
im; he is 

intitled to his 
hire without 
any covenant 
for it. 


6. What if, 
by the act of 
God, or the 
enemies of 
the king, the 
goods periſh. 


7. Artificers 
liable for da- 


mage ha 
pening thro' 
their unskil- 
fulneſs. 


8. One to 
whom the 


uſe of things 


is lett for hire, 
is anſwerable 
for ordinary 
diligence. 


9. The leſſee 
of lands, ſor 
rent reſerved, 
has no abate- 
ment of the 
rent on àc- 
count of ſte- 
rility. 


1. The con- 
tract for in- 


tereſt, not lo- 


cation, but an an acceſſary contract, for the moſt part, to mutuum or 
acceſlary con- 


tract; why 
Annualrent 


436 An Inſtitute of the Laws of SCOTLAND. Book l. 


the coachman ſhall be charged for the loſs of goods beyond the regu- 
lar weight*. | Vin. ibid. 
220. 221. 
A CARRIER muſt anſwer for all the deeds or neglect of thoſe un- 
der him, tho' he ſhould expreſsly provide againſt it. A particular 
agreement with a common carrier for hire is not requiſite, in order to 
ſubject him for goods loſt or robbed; for, where there is no ſpecial 
covenant, he has an action for a reaſonable hire, called, in the Eng- 
liſh law, Quantum meruit. 


Tux law charges common carriers, inn-keepers, maſters of ſhips, 
and common coach-maſters at all events, as above, except the a& of 
Gop, and the enemies of the king; for otherwiſe, let the force be 
never ſo great whereby he is robbed, he is nevertheleſs chargeable*. mid. 221. 


THE caſe of artificers, and others, who lett their work or labour 
for hire, is the ſame, as I ys merge the law of England, as with us, 
viz. that they are anſwerable for any damage that happens thro their 
unskilfulneſs, or defects in their manufactures, but not for accidents. 


- As to the letting the uſe of things for hire, the party to whom 
they are committed is anſwerable for ordinary diligence, ſuch as men 
of common induſtry uſe in their own affairs, but not for accidents, 
fuch contract being for the benefit of both parties; and the thing 
muſt periſh to the owners, which is the rule with us, and likewiſe in 
. England*, 
eDr.andſtud, 
Tuts contract is of greateſt conſequence in a leaſe of lands; but dial. 2c. 30. 
that, concerning the reality, I am to diſcourſe of it among real rights ; 
I ſhall only here obſerve, that I do not find, that, by the law of Eng- 
land, a leſſee of land, for rent reſerved, has any abatement or re- 
miſſion of the rent, when there is a ſterility, by unuſual bad ſeaſons, 
or where extraordinary damage or deſtruction happens to the fruits, 


by tempeſts, the inroads of enemies, or the like accident, which is 
given by our law. 


T1%, xn. 
Intereſt. Unlawful Uſury. 


SECTION I. Intereſt. 


E Contract whereby intereſt or annualrent is due is faid to 
reſemble location ; but truly it is not ſuch, as is plain, being 

v4 of mo- 
ney ; and it is frequently due upon other contracts, and ſometimes by 
proviſion of law without compact; and therefore, I ſhall treat of it 


ſocalled, and under a ſpecial Title. It is often termed with us Aunualrent, as 


why termed 
Intereſt ; it 
muſt conſiſt 
of the ſame 


being an yearly conſideration for the uſe of money or other fungibles; 
but, tho' we uſe this term promiſcuouſly with Intereſt, yet it is more 


kind with che properly applicable to an annualrent conſtituted by infeftment, as be- 


principal. 


ing annuus redditus, an yearly rent out of lands, which had its riſe in 
manner after- mentioned. It is called Intereſt, becauſe it is a propor- 
tionable yearly profit upon the principal or ſtock: it muſt conſiſt of 

| the 


L. 12. J. 23. 


cod, de uſur. 


P. 1597. 
c. 251. 


v Peut. xxlli · 


20, 21+ 


Luke vi. 34. 


Matth. 
XXV. 14 


e Clement. 
tit. de uſur, 
{ ult, 


L. 26.41. 
cod. de uſur. 


b p. 1587. 

e. 52. 

w p. 1633. 

c. 21 

P. 1661. 

c. 49. 

* 12 Anne, 
c. 15 
Ih 

41, 


a 26. 


* 21. fl. 
e oblig. et 
act, 


„ 34. #; 
de reg. juris. 
Jan. 22. 
1679. Fra- 
zer. Jan. 25. 
1710. Savage. 


Tir. XXI. Intereſt. 437 


the ſame kind with the principal, or be reducible thereto in value ; for, 


otherwiſe the proportion it bears to the ſtock cannot be known *. 


Tux Moſaic law prohibited the Jews to lend money upon inte- 
reſt to their brother, but to a ſtranger they might *, and conſequent- 
ly it was not unlawful; nor is it forbidden by the Evangelical law ; 

or tho' our Saviour ſuggeſts that, We ſhould lend to them of 
« whom we can hope to receive nothing again *;” yet he there in- 
tends only acts of charity to the poor, and not a proper loan, which, 
from the nature of the thing, is not gratuitous, but ought to be re- 
turned: and it appears, from the parable of the talents , that he did 
not diſallow the improving our ſtock, by putting it to the exchangers, 
and receiving it again with intereſt, but, on the contrary, implicitly 
recommends it as a lawful commerce. 


INDEED the canon law, pretending to refine upon our Saviour's 


doctrine, diſcharged all lending of money upon intereſt, and declar- 


ed him an heretic that ſhould maintain the lawfulneſs of it*; but, at 
the ſame time, an evaſion was found, by purchaſing annualrents or an- 
nuities out of lands, redeemable by the debtor, which was equivalent to 
lending upon intereſt, and hence our infeftments of annualrent took 
their riſe : and truly the contract for intereſt is moſt juſt in itſelf, that 
one who has money, which he might employ upon profitable nego- 
tiations, ſhould allow the uſe of it to others for a reaſonable profit, 
and thereby contribute to relieve the neceſſities of thoſe who want it, 
at the ſame time that he conſults his own advantage, by a compact 
for intereſt ; wherefore, it is ſo far from being inc ent with Chri- 
ſtian charity, that it is an exerciſe of the ſame. 


AMONGST the Romans, intereſt was ſettled at ſeveral rates, accord- 
ing to the different conditions of creditors; but, with us, one rule 
ſerves for all: it does not appear that we had any fixt ſtandard for the 
rate of intereſt, till the ſtatute that reſtricted it to ten per cent, per 
annum :; thereafter it was reduced to eighth, afterwards to fixi, and, 
laſt of all, by the Britiſh ſtatute, to five * per cent. per annum. 


WHEN the lender undergoes the risk of the principal, as in fæno- 
re nautico, it was lawful for a creditor, with the Romans, to take 
twelve per cent. termed, Uſura centeſima |; and, with us, the ordina- 
ry rate of intereſt may be exceeded in ſuch caſes, as has been ſaid of 
bonds of bottomry, which are the ſame with fænus nauticum. 


Tux law of the country, or the place of payment of the intereſt 
muſt be regarded as the ſtandard of conventional intereſt u, and regu- 
lates the Quota, if the Due and ordinary intereſt is covenanted, without 
mention of any preciſe rate; which cannot, however, by compact, ex- 
ceed the legal intereſt, tho' it may be under it. In Engliſh double 
bonds, the penal ſum cannot be exceeded by the intereſt and coſts e; 
ſo that, tho' ſuch ſhould lie over for upwards of 20 years, there is no 
more due but the double ſum ; and it is reſtricted to the principal ſum 
in the condition, intereſt and expences upon it, when the whole does 
not amount to the double ſum in the bond. 
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Wyrn money is lent for a year, denn intereſt from the time of 
the loan to the term of payment, the creditor is not obliged to take 
it before the day, unleſs he get the whole intereſt to the term of pay- 
ment ; and, if the loan is continued longer, it bears ſtill intereſt, tho' 


the bond did not expreſs it, after the example of tacit relocation *; 


and intereſt, being paid or promiſed for one year, is due for time com- 
ing, till payment of the principal ſum'. 


INTER ESF became due by law, without any ſtipulation, with the 
Romans, upon delay of payment in contracts bone fidei, and after 
litiſconteſtation in thoſe frit#i juris*. We do not obſerve that di- 
ſtinction, but all contracts for ſums of money bear intereſt with us, 
after horning is duly ſerved thereon againſt the debtor, and denun- 
ciation uſed at the market- croſs of the head-borow of the ſhire where 
he dwells*; which was ſo found even tho' the denunciation was not 
regiſtred, and fo null as to all other eſſects :; and intereſt, becomin 
thus due, continues to run, even after the death of the perſon de- 


vounced i. 


* Ir may, however, juſtly be doubted, if intereſt ſhall be due after de- 


nunciation, unleſs it be regiſtred, ſince a charge of horning falls after year 
and day, and conſequently the denunciation, except it be recorded ; 
and therefore it would ſeem, that an unregiſtred denunciation can have 
no effect, eſpecially ſince there is only one caſe, where it was found, 

at ſuch denunciation” made the ſum to bear intereſt ; and it hath 
been frequently adjudged, that a denunciation at the market- croſs of 
Edinburgh was void, as to intereſt, unleſs the party lived within the 
juriſdiction, ſo that the regularity of the denunciation is much re- 
garded in ſuch caſe ; and therefore, if the horning is not regiſtred, 
what the Emperor ſays, in another caſe, may be objected, Quamdiu 
aliguid agendum ſupereſt, nibil aftum credimus s, Where the act is not 


compleated it can have no effect. 


Br ac; of ſederunt h, cautioners are intitled to annualrent for all the 
money, principal, intereſt, and expences they advance for the princi- 
pal debtor, being, In effect, a principal ſum to them, and that whether 
relief is ſued againſt him, or proportionably againſt the co-cautioners' ; 
and tutors and curators are [ikewiſe, by law, liable to intereſt of the 
minor's money, in the manner obſerved formerly * ; the lords of ſeſ- 
ſion alſo frequently modify intereſt, by way of aliment in the mean 
time, to younger children, where their bonds of proviſion do not bear 
intereſt till the term of payment of the principal ! ; and they ſome- 
times award intereſt in name of damages, when the ground of debt 
does not bear it, eſpecially among merchants; and intereſt is always 


due for the price of lands, from the purchaſer's entry ®, becauſe he has 


the rents from that term ; and intereſt is due, by law, on bills of ex- 
change, as I obſerved in its proper place n. 


EXCEPT in the caſes foreſaid, intereſt is not due without paction, 
but an implied one is ſufficient ; and even uſe of payment will infer an 
obligation for intereſt in time coming e, as was formerly mentioncd : 
the conventions of parties, in this caſe, are reſtrained, in manner fore- 
faid; to the legal ſtandard, to prevent the unreaſonable exactions of 
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1628, For- 
reſter. 
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uſurious creditors upon neceſſitous debtors; nor will a covenant be 


good that intereſt ſhall be due upon inteteſt after the term of payment, gu 


ſtrained to 
the legal ſtan 


termed Avæ rox ug, or compound intereſt, but it may be corrobo- of dry ß 
+ jan. 26. rated by a new bond?. Tho, if the legal intereſt is exceeded, the cre- 3 
1669. Brand. ditor js guilty of uſury, yet a bond was ſuſtained, by which the debt- bu joakg 
or was taken bound in 8 per cent. of intereſt, and, in caſe of non- on condition 
payment within a month after the term, in ſix, the overplus on fail - 2 a 
. Fount. July ure being underſtood. as liquidated damage“; the legal intereſt was ngn-payment 
23. 1697- _ then at fix per cent. per annum, with liberty to the debtor only of Re- egi. 
— tention of an half per cent. which was a peculiarity in that caſe. e 
SECT10N II. Unlawful Uſury. 
Tu. Hf. t Usukx, among the Romans, ſignified the ordinary intereſt *, but, 10. Uſary ; 
cod. de uur. with us, Uſury is always taken in a bad ſenſe, and imports the 'Tak- men of f. 
ing or n for more intereſt than the law allows. It among the 
L. 20. cod. Was En by the civil law, with infamy 4, and reſtitution of the A 
exquib, cauſ. exorbitant profit *. By the law of the Majeſty, the uſurer, reſtoring and by the 
. 2. f. de the exceſſive profit, and reforming, was free of any puniſhment bo- lat Hi 
ſur, fore the temporal judges, being ſubje& only to occleſiaſtieal cenſures 3338 
| before the ſpiritual courts; but, if he continued in the practice of the the oath of 
f Reg. maj. Crime till his death, all his lands and goods were forfeited to the king f. the creditor, 
lib. 2. c. 54. Our old ſtatutes, after the reformation, puniſhed it with the loſs of oro] ren 
*P, 1594 the ſum, which was given to the informer t, and eſcheat of move- 
7. 1507. Ables; but, by the Britiſh ſtature foreſaid, in the caſe of uſury, the 
c. 251, debtor is free of the debt; for the uſurious contraft or bond is utter- 
ly void, and the creditor, who receives the uſurious profit, forfeits 
treble the value of the principal ſym, wares, merchandiſe, or other 
things lent, the ane moiety to the king. and the other to the proſe- 
: cutor. By an old a& of parliament, with ys, it may be proved, by the 
Hume de- 


oath of the creditor, but that does not exclude a proof by witneſſes b. 


ciſ. 43. Mit- 
chel. | 

UsURY is not only committed Directly, in manner foreſaid, but 
likewiſe Indirectly, by bargaining for. victual, z. e. corn or meal, &c. 
in place of intereſt, and for a high rate, in caſe of not punctual de- 
livery at the day; or by taking the debtor's victual far within the 
ordinary prices; by improper wadlets, with back-tack duties exceed- 


'P. 1597- ing the legal intereſt * ; or by detaining the intereſt at the time of lend- 
I. 1621. ing*; or receiving intereſt before it falls due!. Proper wadſets, 
c. 28, _ the rent of the land is given for the intereſt, upon the ha- 
Rd — zard of the wadſetter, are not uſurious, tho' the rent ſhould exceed 
og, the intereſt ; but, if on the peril of the reverſer, the cafe is other- 
P. 1661. wiſe®. The foreſaid Britiſh ſtatute extends to all uſurious contracts, 
— either by loan, or by way of corrupt bargain, directly or indirectly, 
whereby more than the legal intereſt is covenanted or taken. 
WHEN creditors take proper wadſets, they ſometimes ſtipulate from 
the debtor a tack of the lands for a. limited number of years, to com- 
mence after redemption ; and becauſe it is preſumed, the debtor, in 
"P. 1449. his neceſſity, may yield to uſurious and diſadvantageous terms, there- 
19. Fed. fore ſuch pactions are declared void, if the agreed tack-duty is far 
Cravfurd, within the yearly value of the lands, as it was at the time of contract- 
*B, 2, tit ing the wadfſct *, of which I ſhall diſcourſe more largely hereafter, 


AND, 


11. It is eĩ- 
ther commit- 
ted directly, 
by exceeding 
the legal inte- 
reſt byexpreſs 
covenant; 

or indirectly, 
by corrupt 
bargains, 
whereby the 
creditor gets 
unlawful ad- 
vantage; in- 
ſtances of this 
in our old ſta- 
tutes, and 


in the Britiſh _ 


act. 


12. A cove- 
nant for a 
tack, to com- 
mence after 
redemption 
of a wadſet, 
for a rent far 
within the 
true value, 


prohibited. 
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| 14. Gits AD, to prevent uſury, by the creditor's taking ſimulate gifts from 
I. — + ry the debtor, he cannot, under that colour, receive things from him 
1 ditors not al- of any value; unleſs it was in remuneration of ſome particular favour 
lowed, un- or benefit, diſtinct from the loan of the money, or continuance of 


128 it, for otherwiſe there would be no guard againſt * N ſuch gifts Md 9 


remunerati- are therefore imputed toward payment of the debt; and, if it is prov- dfb 


— ed they were given for fotbearance, the ſame will certainly infer uſu- 


granted, i ty, by the Britiſh ſtatute, and the nature of the thing. 


14. A provi - TIT may be doubted, if, by the Britiſh ſtatute, a proviſo for com- 

3 —— N intereſt would infer uſury, and a nullity of the bond; for an- 

"8 reſt, in caſe lwer, ſince there is no more covenanted upon the ſtock than the le- 

1 of non. pay - gal intereſt, and the debtor, paying the intereſt duly, may avoid the 

= — = intereſt of it, I conceive, that the bond itſelf, by ſuch clauſe, can- 
| ly, does not not be deemed uſurious, if there is no exaction of wr 27 intereſt ; 
| 


annul the e ſtatute, viz. 


band an ogg. but, at the ſame time it is plain, that the penalty of t 
rious; but forfeiture of the bond, and treble value of the ſum lent, when above 
what if it is five per cent. for one year's forbearance is received, will take place, if 
2 the intereſt upon intereſt ſhall be exacted; for that ſeems directly to 

fall under the Britiſh ſtatute, as it does likewiſe our Scots one. p. 1594. 


1 
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4 c. 222. 
| * 5 a N old law, the nullity of the bond only took place in favour 
8 introducing ok the debtor, if he revealed the uſury, and, if any other did it, the : 

[ . 1 an abſolute ſum in the bond belonged to him as informer ©; and conſequently an 1 . 
1 — 3 indemnity, or general pardon of all offences, by the king's proclama- g,,. 27. 
+." demnity tion, or act of parliament, would include uſury, and ſecure the credi- June 1706. 
F could not tor againſt the nullity of the bond, or other penalties, unleſs infor- 1 
1 — — hang mation was given before the pardon; for, otherwiſe, there was no 1709, Col. 
"1 f reſt by the proper intereſt veſted in the debtor, or any other, which only could vi. 

3 nullity. be by information or diſcovery of the uſury ; and accordingly the lords 
_ of ſeſſion, in ſeveral inſtances, decided: but now the Britiſh ſtatute 422. Feb. 
| 1 having declared the uſurious bond abſolutely void, without any con- — ag" 
= dition of the debtor's revealing the uſury, or entring a complaint 
Wl | concerning the ſame, there is a proper intereſt veſted in him, which 
1 1 | the pardon cannot diveſt him of ; in the ſame manner as it would not 
% 4 ſave one that had invaded his party, during the dependence, from the 
245 kd loſs of the ſuit, in terms of the ſtatute in that behalf, tho' the offence, 
Y Ne. as to the puniſhment, exigible by the public, would be pardoned, 
1 | 
| 1 16. Bj, 99. Bur, as to treble the value of the ſum lent, on the creditor's re- 
1 to de ceiving above the ſum of five pounds for the forbearance of one hun- 
1 We the value, an dred pounds for one year, I humbly think, this being a forteiture, it 
bi! a indemnity could not take place on account of offences committed before a gene- 
1 1 would cut it al d CE oh d (; nd hs offond 
1 off, unleſs Tal pardon, unleſs there was a decree or ſentence againſt the offender 
1 there was a for the fame ;. becauſe, the offence being pardoned, no judgment, in- 
1 _— me flicting penalties for the ſame, could be given after it is aboliſhed by the 
8 . . indemnity ; and ſuch forteiture can no more be incurred without a 
. {entence, than, by our old law, the nullity of the uſurious bond could 
1 * take place, or veſt the debtor with any intereſt, without his revealing 
J 5 the uſury before the indemnity; and conſequently all the above deci- 
1 ſions are ſo many precedents againſt the forfeiture of treble the value, 
N N 1 on acts committed before the indemnity or general pardon, 
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» Hume (pac- 


tum illici- 


tum) Nov. 
30. 1736. 
Brown. 


a Coke 3. 
inſt. 152. 


12 Annæ, 
c. 16. 


© Coke 2. 
inſt, 89. 


4 and 5 An- 
nx, c. 16. 


e 2 Cro. 208, 
&c, Coke 5, 
rep. 69. 


2 Cro. 677, 
&c. 


t Coke 5. 
rep. 70. 
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As unlawful uſury is thus reſtrained, ſo all other advantages, taken 
by a creditor for the loan of money, are diſallowed, to prevent oppreſ- 
five exactions; as, where the debtor, in an heritable bond, covenants, 
that if he ſells the land whereon it is conſtituted, he ſhall ſell it to the 
creditor at a price then agreed between them ; ſuch proviſo was found 


void, and the debtor at liberty to fell his land at what price, or to 
whomever he pleaſed *. 


Obſervations on the law of England, in relation to the premiſes. 


MONEY, Corn, Wine and Oil, &c. borrowed for the like ſum 
or quantity to be repaid, does not, by virtue of the contract of loan, 
bear intereſt, which muſt be by a ſpecial covenant to that purpoſe : 
ſuch contract is moſt frequent in the loan of money, and little prac- 
tiſed in other things. fury, in the law of England, is either taken 
in a good ſenſe, viz. the legal intereſt gained upon loan of money ; or 


in an ill ſenſe, as where exorbitant intereſt, or more than the law 
allows, is exacted *, 


Tux taking of intereſt, upon the loan of money, for the forbear- 
ance of the demand of it, was unlawful uſury, by the common law, 
and puniſhable; as was the caſe likewiſe with us of old, in conformi- 
ty to the canon law, but it was thereafter allowed by ſtatutes in both 
kingdoms ; and now the matter is regulated by the Britiſh act, both 


here and in England, the fame being general“, it concerns only 
bonds to be granted thereafter. 


THE bonds granted for double the ſum borrowed, (which is the 
common way of lending money in England) by way of penalty, in 
caſe of non-payment of the principal debt at a day certain, does not 
infer uſury ©; for it is only a penalty for damages, and the debtor 
may avoid it, by payment of the principal ſum at the day ; and he 
is now ſafe, tho he fails in ſuch payment, if, during the ſuit, he pays 
the pgs ſum, intereſt, and coſts*: nor is it exceſſive uſury, by 
the law of England, more than by ours, to take more than the or- 


dinary intereſt, where the principal is to be loſt upon a contingency, 
as is the caſe of bonds of bottomry, &c e. | 


THe receipt of the intereſt before the time, for the convenienc 
of the creditor, or otherwiſe, without any corrupt agreement, ſhall 
not make the receiver liable to treble the value ?: or, if the lender 
accepts of a voluntary gratification from the borrower, upon payment 
of principal and intereſt, it did not infer uſury of old in England, if 
there was no agreement for it:. But this ſeems to have received an 
alteration by the ftatute of queen Ann, above quoted, which makes 
the ſimple acceptance of unlawful intereſt uſurious. 


Wr have particular ſtatutes, declaring it unlawful uſury to take 
payment of the intereſt before-hand; and I doubt, if the penalty 
could be avoided by the conſent of parties, unleſs it plainly appeared, 
from the ſpecial circumſtances of the caſe, that it was done to ſerve 
the conveniency of the debtor, but the conventency of the creditor 
would not excuſe him in our law; for it may be convenient for him 


always 


WARS 


1. Uſury, ei- 
ther hal, 
viz. the legal 
intereſt ; or 
unlawful, 
when more 
than the law 
allows is ex- 
ated: all uſu- 
ry, or intereſt 
by the com- 
mon law, dif- 


allowed. 


2 The taking 
a bond for 
double the 
ſum borrow- 
ed, not uſuri- 
ous at pre- 
ſent ; by ſta- 
tute no more 
can be exact - 
ed than the 

rincipal, in- 
* 
coſts. 


3. Does the 
receipt of the 
intereſt, be- 
fore the time 
of payment, 
or the accept» 
ing of a gra- 
tiſication 
from the 
debtor, on 
payment of 

rincipal and 
intereſt, infer 
uſury. 


4. The pu- 
niſhment o 
taking uſu 
of old, upon 
money lent, 
cenſures of 
the church in 
1114 
ife; but, if 
one after his 
death was 
found to have 
died an uſur- 
Ex, all his 
goods were 
cheat. 


g. Indirect 


uſury prohi- 
bited. 


6. Reſoluti- 
ons on the 
former ſta- 
tutes. 


7. Is receipt 
of intereſt, 
before the 
time, uſury. 


8. The grant 


of an annuity 
for life, ex- 
ceeding the 
intereſt of the 
fum given for 
it, not uſury. 


9. Not uſury 
to contract 
for more than 
the common 
intereſt, 
where the 
principal is 
to be loſt up- 


on a contin- 


gency. 

10. When is 
it uſury to co- 
venant, that a 
greater ſum 
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always to take more than the lawful profit: and as tothe ſecond caſe, 
it is plainly within the ſtatute; for, whether it was by a previous 
agreement or not, the taking more than 5 per Cent. for a year's for- 
bearance, is againſt the ſtatute, and, under colour of ſuch voluntary 
gratifications, uſurious corrupt tranſactions might be carried on. 


IT was anciently held quite unlawful in England, for a Chriſtian 
to take any uſury, intereſt or profit, for the uſe of money, upon any 
event whatever, and whoever was guilty of it was liable to be puniſh- 
ed by the cenſures of the church in his lifetime; and if any one, after 
his death, was found to have been an uſurer, and to have continued 
ſuch to his death, all his chattels were forfeited to the king, and his 
lands eſcheated to the lord of the fee“: nor could a man, at com- 
mon law, maintain an action upon a contract for intereſt ; but there- 
after a covenant, for a reaſonable intereſt, was allowed, by ſtatutes, 
for the uſe of money and forbearance of the debt, that the lender 
might make advantage of it as well as the borrower, 


AN old ſtatute b, - declares it unlawful uſury to take more than 10 
per Cent. per annum; and that no perſon ſhall ſell any merchandiſe, 
and buy the ſame, within three months, upon a leſſer price, knowing 
them to be the ſame, on pain of uſury, and forfeiting treble the va- 
lue of the goods, and ſuffering impriſonment, fine and ranſom, at 
the king's will. "Thereafter intereſt was reſtricted to 8 per Cent. © and 


afterwards to 6 per Cent.“ and laſt of all to 5 per Cent, as it is at this 
day*, 


THE expoſition of the former ſtatute of uſury of Charles II. being 
equally applicable to the late one, which is penned almoſt in the 
ſame words, it ſhall be taken notice of, and the following points have 
been thereupon adjudged, as the very accurate author obſerves. 


1. THAT the receipt of intereſt before the time, when it is payable, 
for the convenience of the creditor, without any "tp 2 
for that purpoſe, does not ſubject the party to treble the value, as a 
forfeiture, but which ſeems to be altered by the act of queen Ann. 


2. THAT the grant of an annuity for life, not only exceeding the 
rate of common intereſt, but alſo the known proportion for contracts 
of that kind, in conſideration of a certain ſum of money, is not with- 
in the meaning of the ſtatute ; unleſs there was ſome under-hand a- 
greement for re-payment of the principal ſum. 


3. Tur a contract is not uſurious, tho' the legal intereſt is far 
exceeded, where the lender runs the hazard of loſing all his money, 
both principal and intereſt, as in bills of bottomry ; or where money 
is lent upon any other uncertain condition, upon the failure where- 
of the money is to be loſt ; but, if the intereſt only be hazarded in 
ſuch a contract, and the whole principal ſecured, the whole is uſurious. 


4. THAT the reſervation of a greater ſum than is allowed by the 
ſtatute for intereſt, upon non-payment of the principal, at the end 


of the year, is not uſurious within the ſtatute ; becauſe it is in the 
power 


Hauk. P. C. 
p. 245. 


b 27 H. vin. 


"21 .L 


C. 17. 


412 Cha. II. 


c. 15. 


© 12 Annz, 


c. 16. 


Hawk. P. C. 
B. 2. p. 448, 


&c. 


Ib. 611.19. 


t Ib.4 11.20. 


e Ibid. & 22. 


4 Ib. 6 11.23. 


0 Ib. 9 11.27. 


25 


* Harcus (ſo- 
ciety) Feb. 
1682. Niel- 
ſon. Dec. 16. 
1712. Muſ- 
chet. 


Fount. Dec. 
24. 1697. 
Dickſon, 


Tre. XXII. 


Society. 


power of the borrower to avoid the payment of the greater ſum, by 
payment of the principal at the time appointed ; but, if it was pri- 


44} 


vately agreed, that n ſhould not be paid at the time 
was 


pointed, and ſuch cla only inſerted to avoid the ſtatute, 
whole contract is void *. | 


a 
the 
5. THAT it is not material, whether the payment of the ptinci- 


pal and uſurious intereſt be ſecured by the ſame, or different deeds, 
and all writings for ſtrengthening ſuch a contract are void. 


6. THAT a contract, reſerving to the lender a greater advantage 
than is allowed by the ſtatute, is equally within the meaning of it, 
whether the whole be reſerved by way of intereſt, or in part only, 


and in part by way of rent for a houſe lett, at a rent plainly exceed- 
ing the known value . | | 


7. THAT a ſecond bond, after the forfeiture of a former, and 
condition for the receipt of intereſt, according to the penalty of the 
forfeited bond, is as much within the ſtatute, as if it had been made 
before the forfeiture: for, tho' the whole penalty is due, in ſtrict- 
neſs, to the obligee, yet the true principal debt is in conſcience no 
greater, after the forteiture of the bond, than it was before“, 


8. THAT the debtor, in an uſurious contract, ſhall not be admit- 
ted to give evidence, upon an information againſt the uſurer, unleſs 


he have paid off the whole debt, for otherwiſe one might avoid his 
own act and deed*, | 


IT. 
Society. 


[*HE laſt contract, which may be perfected by ſole conſent, is 
Society, which is “a contract concerning the Communication 
&« of Profit and Loſs in any lawful undertaking.” 


THINGS may belong in common to ſeveral perſons without ſo- 
ciety, as among co-heirs, or where more perſons purchaſe a parcel 
of goods, as a quantity of victual or grain; if it is done by certain 


each ought to have his own ſhare of the goods, or otherwiſe he is 


than the or. 
dinary inte- 
reſt ſhall be 
paid, if the 
principal is 
not d y paid, 


It. Not ma- 
terial, whe ; 
ther the uſu- 
rious intereſt 
be ſecured in 
the ſamedeed, 
12. What if 
the whole, 
whether the 
exceſſive pro- 
fit be not re- 
ſerved in mo- 


vidence, in an 

information 

againſt the 
urer. 


1. Society. 
Things may 
be incommon 
without ſoci- 
ety; inſtan- 
ces of it. 


proportions, they are only liable proportionably for the price, and 


free of any obligation for the price; but if it is pro indiviſo, tho they 


are not partners, nor bound conjunctly and ſeverally in the contract, 


yet they are ſo liable, becauſe they purchaſe on their joint faith. 
he ſame rule holds in obligations to facts, as the building of a houſe 


or bridge, or the delivery of an indiviſible ſubject, as a horſe or ſhip, 
the obligors are liable in ſolidum, w1z. jointly and ſeverally, and for 
the damage that ſucceeds, in caſe of non- performance: but, if ſeveral 
perſons purchaſe ſuch indiviſible things by certain ſhares, they are 
only ſubjected proportionably, becauſe tis plain they are only relied 
on for theſe reſpective ſnares; but, if they make the purchaſe pro 
indiviſo, they are chargeable in ſolidum, wiz. each ſevetally for the 
whole price, tho they are not partners“. 


If 


», A contract 
interveening 
betwixt the 
proprietors 
of a common 
ſubject, to 
hold it in 
common, ſor 
the common 
profit, be- 
comes the 
contract of 
ſociety be- 
twixt them, 
and it is ei- 
ther expreſs 
or tacit, uni- 

verſal or par- 
* ticular, 


3. There mult 
be hazard of 

roſit and 
oſs in ſocie- 
ty. Societas 
leonina re- 
probated, 
whereby the 
one party was 
to have all 
the profit, and 
the other all 
the loſs. 


4. Things 
lawful the 
only lubject 
of ſociety; 
but, if the 
undertaking 
is lawful, all 
the gain, tho 
by unlawful 
means, muſt 
be communi- 
cated. 


5. What is 
the caſe, if 
the partners 
manage all 
by them- 
ſelves, or ap- 
point one of 
themſelves, 
or a ſtranger 
to manage 
for them ; 
can they li- 
berate them- 
ſelves by ſur- 
rendering 


their intereſt. 


6. The obli- 
gations of 
partners re- 
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Ir a contract ſhall interveen betwixt the R of a common 
ſubject, to continue that community, upon their mutual risk, and 
for the common profit, it becomes a Society in the proper ſenſe. It 
may be either for an indefinite time, or for a time certain, or for 


life, but not for a ayer 1 it may be _ *r when a con- 
$ or Impli 


tract of copartnery is expreſsly entered into, ed, when perſons 
act as partners in any matter; this laſt cannot extend beyond the ſub- 
jects that have fallen under fuch common adminiſtration ®, 


SOCIETY is likewiſe either Univerſal, of all things whatever that 
do or may belong to the partners*; or Particular, which again cither 
concerns all things that ſhall be acquired by. the induſtry of the part- 
ners, or extends only to a particular negotiation . 


In this contract there muſt be hazard of profit and loſs on both 
ſides; nor can a paction be entered into, whereby the one ſhall get 
all the profit, and the other ſuſtain all the loſs, termed Soctetas leo- 
nina; from the Lion in the fable, who took the whole prey to 
himſelf from his partners, under colour of a diviſion . If no ſhares 
are expreſt in the contract of copartnery, they are preſumed equal or 
proportionable to each partner's intereſt in the ſubject i; but the part- 
ners may expreſsly agree upon unequal proportions, which the in- 
duſtry, skill or pains of the one beyond the reſt may occaſion “. 


THiNGs lawful can only be the ſubject of ſociety; and therefore 
in partnerſhip, concerning unlawful undertakings, the partners can- 
not have action at law againſt cach other, for communicating the 
profits, or relieving them proportionably of the loſsi ; but, if the un- 
dertaking is lawful, what profit any of the partners makes, tho' by 
unlawful means, may be demanded by the reſt proportionably, who 
will be liable to relieve him of the conſequences, if they knew the 
circumſtances of the caſe*, 


Irx all the partners manage the affairs of the ſociety by themſelves, 
each, by the civil law, is only liable according to his own proportion, 
unleſs it turned to the benefit of the company, or the money was ap- 
plied to their uſe, in which caſe all the partners were ſubjected jointly 
and ſeverally . If they employ one of themſelves, or a ſtranger, to 
manage for all, then his actings are ſimply binding upon the whole 
in ſolidum, after the example of exercitors ; and, in this caſe, by the 
cuſtom of ſome countries, each may free himſelf, by renouncing his 
part of the ſociety to the creditors, as exercitors may, but not in the 
former, where each is chargeable upon bis own contract. With us, 
however, I conceive, that, in either caſe, there is no place for ſuch 
renunciation. If the ſociety has been accuſtomed to act in a particular 
manner, not only the greater part, but even one of the partners may 


continue that way of management, which is ſtill held to be the mind 


of the whole; and even the prudent management of any one of the 


partners is held good, where the reſt do not oppoſe it, tho' the event 


ſhould be unſucceſsful u. 


THE obligations of partners with us, relating to the affairs of the 
company, bind all of them ſeverally for the whole, or in ſolidum, 
tho' 
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tho' it is not ſo expreſt in the deeds; becauſe, the party that con- 
tracts with them relies on the faith of the company, and, by the na- 
ture of the contract, they are united into one * ; tho', by the civil 
law, they are only liable each for his own proportion, as was juſt 
obſeryed, | 
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AND, for the fame reaſon, the deeds of any one of the partners 
affe& the whole, in matters relating to the company, or where he is 
manager for them, and acts in their name; becauſe it is underſtood 
that they tacitly n= each other to contract for the company, 
either in diſpoſing of their effects, or purchaſing from others, and in 
this caſe likewiſe they are bound conjunctly and ſeverally b; but, 
otherwiſe, the obligations, by any of the partners, do not affect the 
company, unleſs it is proved, by the books or otherwiſe, that the 
money or goods were converted to the company's uſe; and the act- 
ings of one of the partners, in name of the company, are only bind - 
ing on them in matters of ordinary adminiſtration : thus, one cannot 
ſubmit for himſelf and partners the intereſts of the ſociety, ſo as to 
ſubje& the company to the decree arbitral ©. 


_ WHERE one of the 3 purchaſes lands or goods in name 
of the company, it is plain the property is in all of them: but, if he 
purchaſe in his own name, without reference to the company, tho 
with their money, and purſuant to the partnerſhip, the property is in 
him alone, and he is bound to communicate to the reſt proportionab- 
ly; but this being only in virtue of the perſonal obligation ariſing 
from the co-partnerſhip, ſingular ſucceſſors, for valuable conſiderati- 
on, fairly acquiring the ſubje&, or his creditors affecting the ſame, are 
fafe; and the partner is liable to the company in damages for not com- 
municating the ſame to them. 


Ir the contracter with the company has adjuſted accounts with any 
one of the partners, concerning his dealings with the company, he 
is not obliged to count anew with the reſt; but muſt make patent the 
accounts, that any abſent partner, who pretends he was leſed, may 


have opportunity to object to any particular article 9, in order to its be- 


ing rectified. 


IT is a rule in ſociety, which took place ſtrictly in the civil law, 
that, Potior eſt conditio probibentis e, each partner had a negative upon 
the company, becauſe his intereſt in the joint ſtock could not be aliened 
without his conſent; hence the goods of the company could not be 
ſold, nor the money lent, without conſent of all *: but, with us, the 
conſent is preſumed from their ſuffering one another to a& without 


interpellation t, reſerving action among themſelves for their mutual 


intereſts or relief. 


Ox E of the partners cannot ſue the company's debtor for more 
than his own proportion, unleſs it is he that contracted for the ſocie- 
ty, who may inſiſt for the whole, either during the partnerſhip, or 
after it is diſſolved; but the defender will be ſafe as to the proporti- 
ons paid to the other partners, provided he ſhew a diſcharge from 

| Uuuuu them, 


lating to the 
a of the 
company, 
bind all in 
2 and 
eir acting 
affect "Yui 
whole com · 


K 
nary courſe 


of manage» 
ment. 


7. Tf one of 
the partners 
p_ a 
ubje& with 
the compa- 
ny's money, 
in his own 
name, his cre « 
ditors 
aſſect it; it 
is otherwiſe, 
if in name of 
the company. 


8. One adjuſt - 
ing accounts 
with any of 
the company 
is ſafe agai 

a new ac- 
counting with 
the reſt. 


9. The rule 
in the civil 
law, potior 
eſt conditio 
prohibentis, 
that each 
partner had 
a negative 
upon the reſt, 
not ſo ſtrict 
with us. 


10, One of 
the partners 
cannot ſue 
the compa- 
ny's debtor 
for more than 
his own pro- 
portion, un- 


Yeſs he was 
the contract · 
er. 


11. What if a 
rtner lend 
e compa- 
ny's money, 
in his own 
name, on in- 
tereſt, which 
otherwiſe 
would have 
Jain dead. 
12. Every 
partner muſt 
be indemnifi- 
ed; what if a 
partner's mo- 
ney, intended 
for the com- 
mon ftock, 
iſh before 


it is put in. 


13. What if 
any of the 
rtners frau- 


diilently ap- 


ply the com- 
pany's money 
to his own 


uſe, 


14. One of 


the partners 
recovering 
his own ſhare 
from the 
debtors of 
the company, 
who after- 
wards be- 
come inſol- 
vent, bound 
to communi- 
cate to the 
reſt propor- 
tionably. 

15. What if 
one of the 
partners is 
creditor to 
the company, 
and ſome of 
them become 
infolvent, 


446 An Inſtitute of the Laws of ScoTLaxD. Book T. 


them, ſufficient to liberate the contracter, who purſues ſuch action, at 
their hands. 


Ir one of the partners lend the company's money, and take bonds 
in their name, bearing intereſt, the benefit accrues to the company, 
from the nature of the deed ; but, if he take the bonds in his own 
name, for money that would otherwiſe have lain dead, he alone 
reaps the benefit of the intereſt ; becauſe he runs the risk of the ſtock 
if the debtor become bankrupt. 


DAMAGE ſuſtained, or money advanced by any of the partners 
in the affairs of the company, ought to be refunded by the reſt 
with intereſt, allowing his own proportion. If the money, which 
one was to contribute, periſh before it was brought into the common 
ſtock, it is loſt to the owner; but, if it is loſt in a voyage projected 


for purchaſing goods that were to be in common, the company muſt 
bear the loſs. 


Ir any of the partners, without the knowledge of the reſt, frau- 
dulently convert the company's effects to his own uſe, he was liable, 
by the civil law, in theft; and, as to the profit upon any adventure, 
which he ought to have communicated to the ſociety, he is anſwer- 
able for it, with intereſt, in name of damage, from the time that it 
ought to have been brought into the common ſtock “. 


As to theft in this caſe, it would not be ſuſtained with us, more 
than in the caſe of embezzeling a depoſitum, as above obſerved; but 
the embezzeler of the common effects would certainly be liable in the 


higheſt damage, to be liquidated by an oath in item, as in other the 


like caſes. 


SUCH equality is among partners, that, if one of them recover his 
whole proportion from the debtors of the ſociety, who thereafter be- 
come inſolvent, he is bound to communicate proportionably to the 
reſt, who cannot recover their ſhares* ; unleſt it was through their 
own default, in not uſing ordinary diligence, that they failed in reco- 
vering the ſame; and all ſecurities, in the perſon of any of the part- 
ners, for relief of their advancements for an inſolvent partner, ac- 
crue to all of them proportionably : thus, a gift of the eſcheat of one 
of the partners being purchaſed by another for ſuch relief, he muſt 
communicate the benefit to the other partners proportionably f. 


Ir one of the partners has expended, on the company's affairs, 
more than his own ſhare, and ſome of them become inſolvent, he will 
recover from the reſt the proportion of the inſolvent partners, allow- 
ing his own part ?: but, if one of the partners has aſſumed a perſon 
to the half of his ſhare, ſuch perſon is not affected with any loſs ariſ- 
ing from the inſolvency of others of the partners, but only in reſpect 
to the half of the aſſumer's ſhare, being only ſocius ſocii; fo that, 


with reſpe& to the reſt of the partners, he is not concerned in the 


co-partnery b. 
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Tux ſociety is, no doubt, diſſolved, when the negotiation, for 
which it was entered into, is concluded, or the time for which it was 
contracted is expired; but, if the partners continue to act in common 


thereafter, the ſocicty is renewed on the ſame footing, as in the caſe 
of tacit relocation. 


_ Ir is likewiſe diſſolved, by the nature of the contract, when an 

of the partners becomes unable to contribute his ſhare, as by confiſ- 
cation of his effects, cefſio bonorum to his creditors, bankruptcy or po- 
verty *; but, till he is actually excluded, he remains intitled to his 


ſhare of the profits, ſince he is ſtill partner with reſpect to the ſhares 
already advanced, but no further. 


WHERE one of the partners becomes bankrupt, who owed 
debt to the company, they are preferable to his other creditors as 
to the ſhare belonging to him of the company's effects; becauſe they 
can only be anſwerable to the failing partner in a juſt proportion, at- 
ter balancing accounts between him and them; ſo that the other cre- 
ditors are excluded, by compenſation againſt their debtor's intereſt in 
the company, ſo far as he had already intermeddled with their effects 


beyond his own ſhare; at leaſt they have right of retention till they 
are indemnified b. 


Ir is generally on account of the perſonal fitneſs of all the partners 
that ſociety is entered into ; and therefore, by the death of one, it is 
diſſolved among the reſt, if it was not otherwiſe provided at contraQ- 
ing ©; but no previous compact can be valid, for aſſuming into co- 
partnery the heir or repreſentative of the partner that ſhall deceaſe*; be- 
cauſe it is impoſſible they can know any thing certain about the heir : 
however, he may be aſſumed after the predeceſſor's death. 


THE heir or executor, nevertheleſs, of the partner, is ſucceſſor in 
the profit and loſs ariſing from any paſt negotiations, or thoſe which 
were commenced in the deceaſt's time, or are connected therewith ; 
but not as to what ariſes from a new adventure, or negotiations under- 
taken after his death: but in ſocieties concerning the public revenues, 
ſuch as that among the tackſmen of the cuſtoms, by the civil law, it 


might have been agreed in the conſtitution of the ſociety to aſſume 
the heir ©. | 


ONE, by aſſignment of his ſhare, cannot ſubſtitute another part- 
ner in his place; becauſe the reſt are only bound to carry on the co- 
partnery with thoſe with whom it was conſtituted f. However, ſince 
he may renounce, he may aſſign his intereſt in the common ſtock, 
which the aſlignee will have right to draw. 


SOCIETY is likewiſe diſſolved at the pleaſure of either party, by 
renunciation, it being of dangerous conſequence to keep people in co- 
partnery againſt their own inclinations: this is either Expreſs, by di- 
rect deed; or Implied, by acting ſeparately in relation to matters that 
were the ſubject of the ſociety. 


Bur Renunciation muſt not be fraudulent, of deſign that the re- 
nouncer may ſecure to himſelf what otherwiſe would have fallen un- 
der 
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der the partnerſhip, according to the terms of the contract; nor * 
fonable, i. e. before the time for which the ſociety was contracted ex- 
pire, or, otherwiſe, when it is prejudicial to the company; and ſtill 
the co-partnery ſubſiſts till the renunciation is notified to the other 
partners. | 


IN caſe of an undue renunciation, the renouncer is not free from 
the company, but muſt bear his proportion of the loſſes, if any ha 
en in the mean time; but the company is free from him, ſo that he 
is intitled to no ſhare of the profits that accrue after the fraudulent or 
unſeaſonable renunciation * : this rule, in the civil law, ſeems moſt 
juſt, but whether it would be followed with us I ſhall not determine, 
tor I know of no precedent in ſuch caſe, If the majority of the 
partners renounce before the time covenanted, they may freely do it, 
unleſs there is an obligation in the contract to continue in the ſociety, 
during the time limited ; but they ought, in ſuch cafe, to intimate 
their diſſolution of the ſociety to the other partners. 


In co-partnery, or common property of a ſhip, any one that wants 
to be free of it may bring an action before the judge-admiral againſt 
the reſt, to have them decreed cither to take his ſhare at a certain rate, 
or otherwiſe to quit theirs to him at the ſame: for only the owners 
of the greateſt part of the ſhip can bring it to a roup ; but any one of 
them may thus get free of the ſociety, and either have the ſhip whol- 
ly to himſelf, or no part of it, and in this manner draw a reaſonable 


price for his own ſhare, 


WHAT hath been hitherto ſaid concerns private companies, or ſo- 
cieties, purely depending upon the agreement of parties; but ſocieties 
erected into public companies, or corporations, by act of parliament, 
or patent from the crown, are regulated in a quite different manner : 
not only do heirs or NA wa, ſucceed to their predeceſſor's in- 
tereſt in the company; but likewiſe aſſignees come into their author's 

lace, the ſhares being aſſignable: and the management is in the 
1 of directors, according to the plan in their erection; and, 
being corporations, they are for perpetuity, unleſs limited to a term 
of years by their charter. | 


By acts of the parliament of Scotland*®, people were encouraged to 
ſet up manufactures, and to enter into companies for that purpoſe ; 
and goods imported for the uſe of ſuch K ee are declared free 
of all duties in all time coming, and the erectors of the ſame are im- 
powered to make ordinances for the better regulating their trade; 
which ſhews that they were to be corporations, ſince only ſuch can 
make by-laws. All ſuch privileges and immunities, belonging to the 
ſubje&s of either kingdom, are ſaved as private rights, by the treaty 
of union: and ſtatutes impoſing new duties contain the like ex- 
emption from the ſame in their favour e. 


PRIVAr x ſocieties being diſſolvable, as above, the common ſtock, 
after their diſſolution, returns to the partners, according to their 
reſpective ſhares; or, perhaps, ſome of the partners, in place of a 
ſhare of the ſtock, contributed their skill and pains, and were there- 
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by intitled to a ſhare of the profits, in which caſe they can draw none 
of the ſtock. Sometimes the managing partner contributes likewiſe 
his full proportion, and gets a ſalary for his pains, which is a lawful 
covenant. Before any of the partners draw his ſhare of the ſtock, 
he muſt indemnity the reſt as to any debts he owed to the company, 


and relieve them of his proportion of all debts due by the company, 
or find ſecurity for that purpoſe*, 


Ir, by misfortune in the negotiation, the debts exceed the ſtock, 
they aſſect all proportionably for their own ſhares, and thoſe of the 
inſolvent partners. If one contributed the whole ſtock, and an- 
other only his induſtry or workmanſhip, as the ſtock would have 
returned to the owner, ſo it is loſt to him: but as to the overplus debts, 
more than the ſtock and product can clear, they affect both propor- 
tionably to the ſhares covenanted of the profits; in this caſe the pro- 
fits were to be common, and therefore ſo muſt the loſſes: as to a 
ſhare of the ſtock, and proportion of the profits or loſſes, the heir, in 
the deceaſed partner's right, is intitled to the ſame benefit, and an- 
ſwerable for the loſs, in the like manner as the anceſtor would, had 
he been alive at the diſſolution of the ſociety. 


IF one of the partners die before the adventure, concerning which 
the ſociety was entered into, was commenced, the copartnery is at 
an end; but if, before notice of his death, the undertaking was be- 

n, the heir in the deceaſed's place is partner both as to profit and 
ols*, 


THERE is a kind of fraternity among partners; and therefore, by 
the civil law, in the caſe of partners becoming inſolvent, the company 
could not carry off all his effects, in execution for debts due to them 
as partners, but behoved to leave him a competency for his natural 
ſubſiſtence !; this was called Beneficium competentiæ. 


TH1s benefit was not granted to a partner who had acted fraudu- 
lently, nor was it allowed to his cautioners or heir. Tho' this indul- 
gence has ſomewhat of equity and humanity to recommend the ſame, 
yet it has not been received into our practice. Our law, in general, 
allows execution for juſt debts without reſpe& of perſons; except in 
the caſe of children Ge their proviſions, in a queſtion with their pa- 


rents who granted them, as I formerly took notice *, | 


PRIVATE ſocieties, or companies of tradeſmen, making acts a- 
mongſt themſelves, regulating their management, and impoſing pe- 
nalties on tranſgreſſing theſe regulations, have not perſonam ſtandi, 
or action to purſue for theſe penalties on contravention ; for it re- 
quires an erection into a corporation to make ſuch regulations effec- 
tual, as by-laws, and to enable the company to ſue thereon *, 


THERE is a mutual action competent among partners, termed with 
the Romans Pro ſocio s: by it each partner will be obliged to com- 
municate to the reſt their proportions of profits, and to bear their 
parts of the loſs and common expence, We have the general acti- 
on of count and reckoning * partners, at either of their ſuits, 
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which anſwers the ſame purpoſe: partners are liable to one another 
for ſuch diligence as men ordinarily uſe'in their own affairs, but not 
for accidental loſs, without their fault*. 


Obſervations on the Law of England, in relation to the premiſes. 
UNDER this head ſome of the Engliſh lawiers treat of joint te- 


nants, tenants in common, and heirs-parceners*, not adverting to 
the difference berwixt perſons having a ſubject in common, or jointly, 
and their having it in ſociety, or partnerſhip; for each of the joint 
tenants, Cc. receives his own ſhare of the rents and profits, and re- 
tains the ſame to himſelf, and they are not employed for the common 
behoof and risk to carry on a joint negotiation, which is the proper 
nature of a ſociety or partnerſhip. I ſhall treat of theſe joint tenan- 
cies, &c. when ] diſcourſe of real rights of lands or eſtates therein b. 


MATTERS of trade and commerce are governed in England by 
the law merchant, which is owned, by their great lawier, to be part 
of the law of England; and therefore, there can be no material di- 
verſity betwixt their law and ours in that reſpect. 


Ir there are two partners, and one of them breaks, the other will, 
in ſuch event, be charged with the whole debt of the partnerſhip; and, 
if one of them dies, the ſurvivor ſhall be charged with the whole . 


THE rule of payment of debts due by partners, in the caſe of in- 
ſolvency of any of them, is, that joint debts, or company debts, are 
to be paid out of the joint ſtock firſt ; and, if there be an overplus, 
the ſame is to be applied to pay the particular debts of cach partner, 
according to his intereſt in the common ſtock ; but, if there be not 
enough to pay all the joint debts, whereby the other partners muſt 
pay more than their own proportion of the fame, they are to come in 

efore the commiſſioners of bankrupt, as creditors, for what the 
ſhall pay over and above their ſhare, upon the real and perſonal ſe- 
parate eſtate of the bankrupt partner“. 


ON a joint commiſſion of bankruptcy againſt two traders, ſeparate 
creditors are allowed to come in; but the joint effects are to be a 
plied, firſt, in payment of the partnerſhip debts, and then of the 1 
parate debts; and the ſeparate effects to pay firſt the ſeparate creditors, 
and afterwards the partnerſhip creditors!. 


THo' partners have joint and undivided intereſts, yet execution 
can only be ſued againſt the ſhare or part of him againſt whom it iſ- 
ſues, and not of the whole joint ſtock : but the ſheriff or officer muſt 
ſeize all the goods, and fell an undivided moiety, and the vendee will 
be tenant in common with the other partners. 


WHERE there are ſeveral joint traders, payment to one is payment 
to all; and, if one of them dies, and the ſurvivor carries on the begun 
negotiation, he ſhall anſwer to the repreſentatives of the deceaſt for a 
proportion of the profits made by ſuch trade: tho', among joint traders, 
there is properly no ſurvivorſhip, and fo the intereſt does not ſurvive, 
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but goes to the repreſentatives of the deceaſt, yet the action muſt ne- 
ceſſarily ſurvive, and the ſurvivor ſhall ſue tor the whole“. 


AMoNGSsT merchants, it is looked upon as an allowance of an 
account current, if the merchant that receives it does not object a- 
gainſt the ſame, by the ſecond or third poſt b. 


'Tro', by the law of England, one is not obliged to diſcover, up- 
on a bill in chancery, what may ſubject him in a penalty to any per- 
ſon that has not power, or does not offer to remit ſuch penalty; yet 
perſons who enter into partnerſhip, in an unlawful clandeſtine trade, 
are deemed entirely to have waved that privilege as between them- 
ſelves, and therefore each of them is bound to account to the reſt, 
and to make full diſcovery of the profits of ſuch trade . 


IT is on account of the law merchant, that tho', by the law of 
England, in other matters, Obligations, Covenants and Contratts, made 
jointly to ſeveral creditors, the whole belongs to the ſurvivor, and no 
ſhare goes to the executors of the deceaſed, yet the .ſhares of the 
wares, merchandiſe, debts or duties which perſons have in common, 
as joint merchants or partners, ſhall (as juſt hinted) go to the exe- 
cutors of the deceaſed, and this Per legem mercatoriam, which is 
“part of the laws of this realm, for the advancement and continu- 
* ance of commerce and trade, pro bono publico: for the rule is, That 
&* jus accreſcendi inter mercatores, F ok, beneficto commercit, locum non 
« habet.” Theſe are the words of my lord Coke“. 


Ir the major part of owners of a ſhip are for ſending her a voyage 
to the ſea, to which the reſt diſagree, the greater number may ſug- 
geſt this diſagreement in the court of admiralty, who will order the 
ſhip to be appraized; and thereupon the major part muſt enter into a 
recognizance, in which they bind themſelves jointly and ſeverally to 
be anſwerable to the reſt for their ſhares of the value of all adven- 
Lures ©, I doubt not but the ſame courſe may be followed with us. 


„ 


Tranſactious, Arbitrations, Cautionries, Oaths, and other Acceſſaries 
and Incidents to Contracts and Obligations. 4* 


H Us we have diſcuſſed the principal contracts, and therefore 
roceed to the Acceſſaries and Incidents to obligations and con- 

tracts, which being various, I ſhall, for the more diſtinctneſs, con- 
ſider them in ſeveral Sections: among theſe, TranſaQion well de- 


ſerves the firſt place, as being of excellent uſe for the peace of man- 
kind. | 


SECTION I, Tranſacrions. 


In the ſtate of nature, viz. before the erection of magiſtracy and 
civil government, all controverſies betwixt perſons or families muſt 
have 3 amicably compounded, by I ranſattion betwixt themſelves, 
or by mediation of common friends or Arbitrators; for otherwiſe they 
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behoved to enter into a ſtate of hoſtility : and this is the caſe of ſo- 
vereign powers when differences ariſe between them, which, if not 
ſettled in a friendly way, muſt be determined by force of arms, and 
the fate of war, there being no common judges betwixt them to de- 
cide their controverſies. 


TRANSACTION is © the A ent of parties among themſelves, 
concerning their controverted claims, where ſome abatements are 
« given, or conceſſions made:” it may really interveen, when it is not 
ſo named, as when partics during a ſuit compound, taking or givi 
leſs than was pleaded*; and it may be ſo named, when it is no r 
tranſaction, as if only penalties are paſt from, or parties ſettle only 
the point of right, without any mutual conceſſions®*; for it is more 


the uncertain event, than the trouble of legal proceeding, that makes 


2 tranſaction. 


PERSONS that have the free adminiſtration of their own, or others 
affairs, are capable to tranſact. Thus, adminiſtrators for corporati- 
ons, tutors, and factors with a general mandate, bearing a clauſe of 
free adminiſtration, may compound diſputable claims, tho' they can- 
not gratuitouſly give away their conſtituent's or minor's effects, un- 
der colour of a tranſaction; nor is it in the power of ſuch perſons to 
tranſa& concerning contingencies, as to buy a liferent for ſo much in 
ready money, affecting the minor or conſtituent's eſtate; for it is at 
their own risk, if the party die, before the ſum given fot the liferent 
would have been exhauſted by the liferenter's incumbency . 


THEsE managers may tranſact claims concerning ſubjects, whereof 
their conſtituents are not in poſſeſſion, for then 'tis preſumed they 
are doubtful; and likewiſe a ſuit moved, touching ſubjects of which 
they are poſſeſſed, whereby they are made litigious, renders them 
the proper matter of a tranſaction. If the managers are not themſelves 
expert in buſineſs, tis adviſable to tranſact by interpoſition of arbi- 
ters, or communers verſed in matters of that kind; for, by ſuch means, 
they free themſelves from reflection, and conſult beſt their conſti- 
tuent's intereſt ©, 


Tur ſubjet of tranſactions is Doubtful claims; and, if there is 
place for reduction or appeal, a tranſaction may interveen, even after 
ſentence*. By the civil law, no tranſaction could be made about 
things left in teſtament, till once the teſtament was ſeen or read, or 
at leaſt the terms of it fully known to the party ?: nor upon aliments 
left in teſtament, as to time coming, without a decrees; but, as to 
bygones, they might be tranſactedb, and parties might gratuitouſly 
fe s from their rights in both caſes; and, by our cuſtom, nothing 

inders tranſactions about them without theſe preliminaries. Mar- 
riage, when once duly eſtabliſhed, cannot be tranſacted upon, being 
eſteemed a contract of divine right; but when it is in conſtituendo, 
and controverted, as upon pretended promiſe of marriage, and ſub- 
ſequent copula, parties may tranſact it i, 


IT was lawful, with the Romans, to tranſaR delinquencies or pri- 
vate crimes, ſo as to cut off the party's intereſt; but that did not extin- 


guiſh 


« Jan. 10. 
1673. Kam- 
fa 


y. 
> July 3. 
1669. Rue. 


e L. 56. 64. 
ſſ. de 1 
Voet. & 13. 
ff. de admin. 
tut. 1. 46. 
ult. ff. 1 
min. tut. tit. 
cod. ſi adver. 


tranſact. 


d Fount. Jan. 
1711. Aiton. 
Nov. 14. 
1711. Aiken; 
heads. 


e L. 17. F fin, 
ff. de jurejur. 
L* id 11. ff. 
h. t. Dec. 10. 
1675. Park. 
Jan 
I 
ff. h. t. 

h L. 8. cod 
Rb 


i Voet, F 15. 
ad h. t. 


fl. de przevar. 
To Bo Pr. ff. 
de ere 
ui ante leut. 
kr 18. cod 
h. t. I. 2. 
cod. de adult. 


Feb. 24. 
1669. Mac- 
grigour Feb. 
23. 1672. 
Wallace. 

m Feb. 3. 
1669. Boſ- 
* 

n Feb. 172. 
Nisbet. Hope 
(arbiter) 4. 
March 1612. 
Paterſon. 


? July 3. 
I711. Short. 


Tr. XXIII. 
guiſh the infamy N on ſuch deeds ; but public crimes, 


Arbitrations. 45! 
not capital, were not the ſubje of tranſaction, but, on the con- 
trary, Fre compounding about them were holden as convict b. In 
capital crimes it was lawful to tranſact with the accuſer or informer, 
indulgence _ given to perſons endeavouring to fave their lives 
from danger; for, as the law dictates, Ignoſcendum eft ei qui quakter 
qualiter ſanguinem ſuum redemptum voluit*; One is to be excuſed 
who uſes his beſt means to redeem himſelf at any rate from a capital 
puniſhment; but adultery, tho' a capital crime, was excepted, and 
tranſaction concerning it inferred Cr:men lenocinii l. By the preſent 
cuſtom, it is lawful for the party injured, or his heirs, to compound 
with the offender, either in public or private crimes : however, ſuch 


tranſactions only concern the private 1 damage and intereſt, 
but will not prejudice the public accuſation and puniſiment . 


TRANSACTION clearly inſtructed ends the controverſy, as a ſen- 
tence without appeal: it is not preſumed i; nor is it to be extended 
beyond the thing expreſsly treated on t; it cannot be reſcinded, on 
account of writings afterwards produced“; nor upon a proof 
that nothing was originally due, the hazard of a ſuit being ſuffici- 
ent to ſuſtain iti; but, if evident force or fraud of either party brought 


it about, or if it proceeded upon falſe documents, the party leſed 
will be reſtored againſt it *, 


SECTION II. Arbitrations. 


ARBITRATION, which is by a Submiſſion, and Decree Arbitral, 
is © a ſolemn tranſaction by interpoſition of friends, authoriſed by the 
« parties for e A Submiſſion is an agreement, between 
two or more perſons, to ſtand to the determination of arbiters (or o- 
verſman) choſen by them in the matter fubmitted ; it is otherwiſe call- 
ed a Compromiſe: for the moſt part the time is limited to the arbiters 
for their deciſion, and ſometimes a power to prorogue or prolong it is 
granted; it no time is mentioned in the ſubmiſſion, it laſts only for 
one year and a day!; but, where the reference is annexed to another 
obligation or contract, it is a quality thereof, and fo expires not in a 
year ®; it is either general, of all debates and queſtions whatever be- 
tween the parties, or ſpecial, of particular ſubjects in controverſy. A 
general ſubmiſſion will not comprehend heritable rights, by virtue 
whereof either party is in poſſeſſion of the ſubject e; and a rule may 
be laid down, That a general ſubmiſſion will not extend to matters 
which would not fall under a general diſcharge, ſince one cannot 


be preſumed to put it in the power of the arbiters to ſet aſide ſuch 
claims, when he does not ſpecify them. : 


AmMoNG the Romans, arbitrations had great reſemblance of ju- 
dicial proceedings“; but, with us, are reduced to the condition of 
other deeds, and therefore, not only the ſubmiſſion, and the ſeveral 
prorogations, but even the decree, or award of the arbiters, muſt 


have all the ſolemnities of other writings ?. 


ARBITERS, or Arbitrators, are thoſe to whom the matter is re- 
ferred ; they may be one or more, as parties agree: but, by the 
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civil law, and our old ſtatute, they ought to be of an unequal num- 
ber*. At preſent, arbiters are choſen, generally, of an equal num- 
ber on both ſides; and, to prevent the inconveniency of the ſub- 
miſſion's becoming ineffectual by their diſagreement, ſometimes an 
Overſman or Umpire is named in the ſubmiſſion, who is impowered 
to paſs ſentence, in caſe of variance between the arbiters ; and, 
other times, the arbiters themſelves have liberty to chuſe the overſ- 
man. Tho' the overſman cannot intermeddle but in the event of the 
arbiters diſagreeing, and his decree otherwiſe is null *; yet the re- 
cital of the decree, pronounced by the overſman, with concourſe 
of one of the two arbiters, bearing, That the arbiters diſagreed,” 
was found a preſumptive proof of it ©. 


Wurd the ſubmiſſion is to three or more arbiters, without im- 
powering a plurality to determine, I conceive, they muſt all concur 
in the decree, tho' the ſubmiſſion do not expreſsly bear, That all of 
them muſt give ſentence in one voice, as frequently it does; becauſe 
the parties rely on their judgment jointly, when they are mutually 
elected, and, where two or more are choſen by each, they depend 
on the opinion of the arbiters reſpectively ſubmitted to by them; 
and, 9 uently, if any one of them does not join in the decree, 
it is void: the reaſonableneſs of which will farther appear, from the 
nature of a ſubmiſſion : it is only an irrevocable commiſſion to cer- 
tain friends, to decide the controverſies between the parties. Now, 
if the matter were expedited, by commiſſions from the reſpective = 
ties, to certain perſons, to compound their differences, they mult all 
concur in the tranſaction, as was obſerved in the caſe of mandates 
to more perſons, without expreſſing a Quorum. 


IT is true, by the civil law, a majority of arbiters might deter- 
mine, provided they were all preſent *, which likewiſe ſeems to have 
been our old law * ; but, with the Romans, the proceedings before 
arbiters were conſidered, in a great meaſure, as judicial, which does 
not hold with us; and the old ſtatute has gone into deſuetude, and it, 
and the poſition in the Regiam majeſtatem, are ſolely founded on the 
authority of the civil law, which takes no place in this caſe; and the 
lords of ſeſſion accordingly found the decree void, where a majority 
of the arbiters only ſigned it . 


ARBITERS are not tied to the ſtrict rules of law, but may, and 
ought to proceed according to equity and good conſcience, and may 
uſe any mean of proof ſufficient to convince them, tho' not compe- 
tent in point of laws: it is for this reaſon, I preſume, that the pre- 
amble of a decree arbitral generally bears, "That the arbiters have 
Gop and a good conſcience before their eyes. This ought always 
to be the caſe, whether theſe words be in it or not; and I conceive 
the omiſſion of them, in the ſtile of the decree, is no nullity, but 
would be imputed to the inadvertency of the writer, and is not ma- 
terial: at the ſame time they ought to conſider themſelves as in the 
place of judges, in order to do right to both parties in an eaſy man- 
ner, and not act arbitrarily. 
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Ir the ſubmiſſion bear, That the parties ſhall obtemperate the de- 
cree, under a penalty By and Attour, i. e. Beſides, performance, it 
is plain, none of them can be free on payment of the penalty ; but, 
where a penalty is ſubjoined, without theſe words, there may ſeem 


difficulty: if there is no penalty at all adjected, the parties are, not- 


withſtanding, bound, by the decrec-arbitral ; and therefore it would 
ſeem, that the adding a penalty is intended for enforcing perform- 
ance ; and, conſequently, it were abſurd to ſuppoſe, that it ſhould 
have the contrary effect of freeing any of them on paying the penal- 
ty to the other; and the favour of ſopiting pleas would infer this in- 
terpretation, if the caſe were doubtful, as I humbly think it is not. 


SUBMISSIONS commonly give power to the arbiters to pronounce 
their ſentence betwixt and a day limited, and it may be doubted if 
it includes the day mentioned, fo that a decree of that date ſhould be 

ood : and I conceive it would; and, till that day expire, the ſubmiſ- 
a is current, for the expreſſion is equivalent to the words on 
or before ſuch a day. 


Ix general ſubmiſſions, where diverſe eontroverſies are between 
the parties, it is adviſeable that a power be given to the arbiters to 
determine in part, declaring, That the decree ſhall ſtand good as to 
the points decided, tho' they ſhould not give a total decree; for that 
prevents the doubt as to the validity of ſuch particular decrees, it being 
otherwiſe preſumed, that the intent of parties is to end all their diffe- 
rences ; and that therefore, unleſs that is done, the proceedings of 
the arbiters are void, as was the deciſion of the civil law. 


By the civil law, one could not be arbiter in matters brought be- 
for him as a judge“, nor women ©; but all other free perſons might, 
even minors paſt twenty *: but the preſent cuſtom does not exclude 
judges in the foreſaid caſe, or women, from being arbiters*. Relati- 
on, or other ground of declinator againſt judges, does not hinder 
perſons from being arbiters f: and even a ſubmiſſion to the debtor him- 
ſelf is ſuſtained in our laws, in which caſe he muſt determine a juſt 
conſideration to be given to the other party, and the decreeis liable 
to reduction upon iniquity, not being within the regulations 1695. 
In all theſe * the conſent of the party ſubmitter excludes all ob- 
jections. By the civil law, arbiters may be compelled to pronounce 
ſentence l, and, by our cuſtom, when they ſubſcribe an acceptance, 
but ſtill they may excuſe themſclves, upon reaſonable grounds. 


A SUBMISSION becomes void, by expiration of the time, without 
prorogation, while it was current; or by mutual conſent of parties; 
or by the death of any of the arbiters, unleſs the deciſion is expreſsly 
referred to the ſurvivors*; and alſo the death of any of the parties, 
before ſentence, will void it!. Parties may likewiſe decline arbiters, 
if any thing occur, after the ſubmiſſion, that gives juſt ground of 
ſuſpicion againſt them, by the civil law; but it is doubted if this 


holds with us, if the arbiters ſhould proceed, notwithſtanding, in 


reſpect of the regulations 1695.”, The lords found, That an 
arbiter, who had accepted, could not renounce the ſubmiſſion . 


THESE 
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cannot 
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certain, in- 
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the arbiters 
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cide in part, 
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ticular decree 


without de- 


ciding 
whole. 


14. All per- 
ſons, even 
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matters de- 
nding be- 
ore them, 
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ters, tho” it 
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15. A ſub- 
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conſent of 
rties ; or 
= death of 
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16. Is a de · 
cree arbitral 
given on a 
Sunday, or 
other holy 
day, valid, 


17. What 
may be tranſ- 
acted may be 
ſubmirted, 
and, on the 
contrary; 
and they that 
may ſubmit 
may tranſact. 


18. Is there 
any diffe- 
rence be- 
tween arbi- 
ters and ar- 
bitrators ; 
caſes touch- 
ing marriage 
and liberty 
might, of old, 
be referred to 
arbitrators. 


19. When 
the ſubmiſſi- 
on is without 
ſucceſs, the 
minutes be- 
fore the ar- 
biters are of 
no import; 
but an oath 
of any of the 
parties, on 
the reference 
of the other, 
is good, and 
depoſitions 
of witnelles 
before them 
arc ſuſtained ; 
when the caſe 


comes before 


judges, if it 
was a compe- 
tent proof, 
but otherwiſe 
not. 
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Tust methods, whereby a ſubmiſſion becomes inefſectual, were 
adopted into our law, many ages ſince, from the civil law: and itis 
likewiſe declared in our old book of the Majeſty, That a decree ar- 
bitral could not be given upon a holy day, without conſent of the 

arties, or where the ſubmiſſion would otherwiſe expire *. Itis regu- 
W and decent not to pronounce an arbitral decree on a Sunday, or 
other holy day, even with conſent of parties, unleſs otherwiſe ſome 
urgent occaſions require it ; but I conceive it would be no nullity in 
ſuch decree that it was dated on a holy day; becauſe not bein 
a judicial proceeding or legal diligence, which is abſolutely prohibit- 
ed on holy days, but an office of humanity to agree parties, by 
ending controverſies amicably ; it is as allowable as a tranſaction, 
which is lawful on ſuch day, for it is truly ſuch by the mediation 
of friends. 


THe rule, in tranſactions, muſt certainly hold in arbitrations, viz. 
that whoever can tranſact may ſubmit, and whatever can be tranſact- 
ed may be determined by arbitrement, ſubmiſſion and decree arbitral 
thereon being, in effect, a tranſaction by intervention of the arbiters, 
as above obſerved, and therefore I ſhall not here repeat what, in 
the former ſection, has been faid on that head. 


IT is obſervable, from our old law books, that tho' a compromiſe 
could not be to arbiters, in caſes matrimonial, or touching liberty or 
crimes, yet, in theſe, a reference might be made to Arbitrators ©, I 
can underſtand this in no other ſenſe than that tho' theſe queſtions 
could not be finally decided in way of arbitration, ſo as to have a le- 
gal effect, yet they might be huſhed by an amicable compoſition a- 
mong friends, to prevent a legal diſcuſſion of them, as, no doubt, is 
frequently done at this day. From this inſtance it appears, that the 
difference between arbiters and arbitrators, whereof there is notice 
taken in the civil law, was obſerved with us in thoſe days, tho' now 
theſe terms are for moſt part promiſcuouſly uſed. 


IF the ſubmiſſion break up without a deciſion by the arbiters, 
their minutes, interlocutors, or conceſſions of parties before them, 
are of no import; but an oath of either party, emitted before ar- 
biters, upon the deference of the other, is a good proof either for or 
againſt the deponent “, if the caſe come afterwards to be in ſuit. 


THE oath of one of the parties, emitted on the reference of the 
other, before arbiters, is ſuſtained ; becauſe it implies a tranſaction 
to ſtand to it as the deciſion of the point depoſed on; but there may 
be a doubt as to depoſitions of witneſſes taken before arbiters, if the 
ſame ſhall be ſuſtained when the ſubmiſſion breaks up, and the caſe 
comes before a court of juſtice ; the reſolution ſeems to be, That if 
the points, whereon the witnefles were examined, before the arbiters, 
might be competently proved by witneſſes, the ſame will be ſuſtain- 
ed when the cauſe comes to be cognoſced before a judge; with li- 
berty, nevertheleſs, to the party againſt whom the witneſſes were led, 
to have them re-examined, it he thinks proper; and the depoſiti- 
ons of ſuch as are dead mult be taken as they ſtand ©: but, if the 
prool by witneſſes was not legal, I conceive that it cannot be regard- 
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ed before a judge, who mult give ſentence upon a competent proof; 
and the party, by ſubmitting, did not intend to tye himſelf down to 
any mean of proof that he bis reprobates: for arbiters may found 
their judgment upon any grounds of conviction that they think good 
in equity; whereas, judges mult be directed by preſcription of law. 


A DECREE arbitral, is the ſentence of the arbiters upon the mat- 
ter ſubmitted, according to the powers given them in the ſubmiſſion; 
it affords ſummary diligence againſt the parties, if they conſent, in the 
ſubmiſſion, to the regiſtring of the decree arbitral that ſhall follow 
therceon . If it is pronounced, after expiring of the time, it is a to- 
tal nullity, as being tra vires compromiſſi, but otherwiſe, the alle- 
gation of ultra vires only annuls it as to the exceſs*; if, in the ſen- 
tence, what is within the powers of the arbiters cannot be diſtin- 
guiſhed from the excels, it muſt wholly fall: if the arbiters decide 
only upon one ſide, or in claims due to the one party, leaving the 
other to the judge ordinary, the decree is void, as being defective and 
imperfect < ; bot if ſeveral diſtin claims are ſubmitted, their deciſi- 
on upon ſome of them is not void, tho' they reſerve others“: after 
decree, the claims are not neceſſary to be kept or produced*. 


SUBM1SSIONS, and decrees arbitral are commonly in writing, in 
which caſe the writing that contains the arbitral decree mult be dul 
ſigned and compleated within the time: but both ſubmiſſion and de- 
cree arbitral may be verbal, and then the ſubmiſſion, and the terms 
of it, muſt be proved by the parties oaths, and the arbitral decree by 
the oaths of the arbiters ; but they may give their decree in writ- 
ing, tho' the ſubmiſſion be verbal. Such verbal ſubmiſſion and decree 
arbitral cannot avail, in reſpe& to heritable ſubje&s, becauſe they 
cannot be tranſmitted, or any ways affected, but by deeds in writing: 
verbal ſubmiſſions are reducible on palpable iniquity, which was for- 
merly the caſe, with reſpect to all decrees arbitrals. 


Bor, at preſent, if a decree arbitral in writing proceed on a writ- 
ten ſubmiſſion, and is firm and valid as to all its eſſential requiſites 
and ſolemnities, it cannot be reduced upon iniquity or leſion, = the 
law was formerly) but only upon bribery and corruption of the ar- 
biters, or falſehood of the writings, by our late regulations'; but, if 
there is groſs partiality, which argues corruption of the mind, the 
decree would be laid open ; and, for this reaſon, I conceive, our re- 
gulation mentions not only bribery, bur corruption alſo, which, 
in the civil law, are likewiſe conjoined k. It cannot be laid open by 
the arbiters oaths; for, after the decree is out of their hands, it be- 
comes the party's right: and, indeed, it would ſeem, that as ſoon as 
the arbiters have duly ſigned their decree, they cannot refuſe delivery 
thereof; for, when ſentence is once given in terms of the ſubmiſſi- 


on, it founds the right of the parties, which the arbiters, being fun, 
cannot thereafter defeat!, | 


ARBITERS may ordain the writings, in implement of their de- 
cree, to be adjuſted at their ſight, tho', after expiration of the ſubmiſ- 
fion®, A decree arbitral was found void, as given by bribery, the ar- 
biters having retained it, till one of the parties advanced money, for 
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their gratification, to get it out of their hands, and put it in the re- 
giſter*. 


As tranſactions may be laid open, when they proceed upon falſe 
documents, ſo may decrees arbitral, by the expreſs terms of the a- 
bove regulation; but then, it muſt be real falſehood of the writings, 
and not what our law calls Preſumptive fallehood, viz. where \ 4 
party obtains a certification againſt certain of the writings in an im- 
probation, for not producing them; ſince, in ſuch caſe, the arbiters 
could not have founded their opinion upon writings that do not 


appear to have been produced before them®; and their decree muſt 
have proceeded on other grounds. | 


25. Caution, 
a mandator 
in effect a 
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one under- 
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in place of 
another, cal- 


led Expro- 
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why a cau- 
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SECTION III. Cautionries or Suretifhips. 


CAUTIONRY or Suretiſhip is an acceſſary contract, being “ an 
e engagement for another, who himſelf is bound as principal debtor.” 
A Cautioner, properly fo called, undertakes the obligation, as ſuch, 
for and with the principal debtor: but he is in effect a cautioner like- 
wiſe, who gives mandate to lend money to a particular perſon; for 
he is liable to the creditor for the ſufficiency of the debtor on that 


head © : but, if one undertakes the debt of another, and comes in 


place of the former debtor, who himſelf is freed, he is not properly 
Cautioner, but principal, and is termed, in the civil law, Expromiſ- 


for*®; as the cautioner is called Aapromiſſor, becauſe he accedes to the 


obligation of the principal debtor. 


One bound to find ſurety, either by his own conſent, or neceſ- 
ſity of law, mult give a ſufficient cautioner, not a foreigner, or other 
perſon, that cannot be cafily reached by legal diligence ©, nor can he 
exoner himſelf by offering pledges . Caution directed by the court, 
on account of an old incumbrance, not heard of for many years, will 
be reſtricted to ſuch diſtreſs as ſhall happen within a certain period of 
time, after the bond of cautionry . When one gives caution by pro- 
viſion of law, or ordinance of the judge, he may be compelled to 
renew it when the cautioner becomes inſolvents; for then the caſe 
is the ſame, as if no bail had been found. 


CAUTIONERS may accede to obligations, either natural or civil; 
when the natural obligation of the principal is only deſtitute of all 
civil effect, by reaſon of a privilege granted by the law, a cautioner 
may effectually interveen ; as for wives in perſonal bonds, or minors 
not authoriſed, or for thoſe whole obligation may be reſtricted to 
100 J. as being ſubſcribed by one notary only i: but, if the obligati- 
on of the principal is entirely reprobated by the law, the cautioner 
will likewiſe get free“: obligations, for ſums of money loſt at gaming, 
may be eſtcemed ſuch, they being declared, by the late ſtatute, 8 
void to all intents and purpoſes!. Tho', in the foreſaid inſtances, cau- 
tioners may be more effectually and ſtrictly bound than the principal, 
yet their obligation cannot be more extenſive than the principal's w, 
and they have relief only in ſo far as the principal was gainer", or 
the money borrowed turned to his account, 
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SURETY is found either for payment of ſums, as in bonds of 28. Caution - 
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borrowed money, or the like; or for performance of deeds, ſuch as 
for executors, curators, factors, and others, that they ſhall be faith- 
ful in their reſpective adminiſtrations. Cautioners of the laſt kind 
are never liable till the principal is diſcuſt, but may be conveened and 
decreed with him, ſuperſeding execution againſt them till the princi- 
pal is diſcuſt*, Cautioners for ſums have likewiſe this benefit of diſ- 
cuſſing the principal, unleſs it is renounced either expreſsly or im- 
plicitly, by becoming bound conjunctly and ſeverally, or as full 
debtors for and with the principal. The benefit of diſcuſſion was 
introduced into our law and cuſtom from the civil law <. 


CAUT10N is either ſimple and pure, for payment of ſums of mo- 
ney, or performance of facts; or conditional, depending on certain 
events: of this kind is caution in ſuſpenſions, looſing of arreſtments, 
lawborows, and for ſiſting a perſon to trial, purſuant to the act 1701: 
theſe can only take effe on a decree of ſuſpenſion or forthcoming's, 
being obtained againſt the principal, or the principal's committing a 
breach of Iawborows, or not fiſting himſelf to hl according to the 
reſpective caſes aforeſaid. Of the ſame nature with theſe laſt, are 
other cautions in judicial procedure after- mentioned. 


Tux principal debtor in ordinary caſes is diſcuſt, when ultimate 
diligence is done againſt his perſon and effects, for recovering pay- 
ment: as to his perſon, the being denounced and regiſtred at the 
horn is ſufficient, tho' no caption be taken out, and attempted to be 
put in execution, which of old was holden neceſlary*%, As to his 
effects, his lands muſt be adjudged, and brought to fſale*, his goods 
poinded, and debts — and made forthcoming ?: but, if the 
principal debtor is abſent out of the country, and has no effects in 
the territory of the ſovereign where the creditor reſides, and inſiſts 
in his action, there is no neceſſity to diſcuſs him elſewhere 5; for the 


Judges, before whom the ſuit againſt the cautioner depends, cannot 


take cognizance of matters in a foreign country. One who becomes 
bound, cither to cauſe the debtor pay, or pay the debt himſelf, is 
not cautioner in a proper ſenſe, but is a principal corroborator, and 
therefore has not the benefit of diſcuſſion *, 


CAUTIONERS in ſuſpenſions become expreſsly bound to pay what 


ſhall be decreed againſt the im N ; and therefore, no other diſ- 


cuſſion of the principal is required, than a decree againſt him, which 
will ſubject the cautioner to the obtainer, tho' he be not the 7 2s ph 
becauſe the debt ſuſpended is adjudged to him. It is the buſineſs of 
the clerk to the bills to inquire into the circumſtances of the cau- 
tioners, offered in order to expede ſuſpenſions, or their atteſtors; 
and, if he receive perſons not reputed ſolvent at the time, or the 
caution becomes ineffectual, thro his fault, he is liable to the charger 
in his damage; but, if he is deceived without his fault, as by a forg- 
ed bond of cautionry, he is not liable, unleſs he was inſtrumented 
by the creditor to advert to the caution*. Such cautioners were free, 
by our old law, in caſe the ſuſpender died before decree of ſuſpenſi- 
on againſt him, till the act of ſederunt!, which provided otherwiſe. 
They were likewiſe free, if the decree was turned into a libel; = 

that 


ers, for per- 
formance of 
deeds, as for 
faQors, du- 
tors, &c. not 
liable, till the 
rincipal is 
your on 
When does 
the benefit of 
diſcuſſion 
take place in 
cautioners 
for ſums, 


29. Caution 
is either 
ſimple or 
conditional, 
depending on 
certain e- 
vents, as in 
ſuſpenſions, 
& c. 


30. Diſcuſſion 
of the princi- 
pal debtor in 
the common 
caſe; if he 13 
out of the 
kingdom, 
and has no 
effects in it, 
there is no 
neceſſity to 
diſcuſs him 
elſewhere. 
The caſe oſ 
one bound 
either to 
cauſe the 
debtor pay, or 
pay the debt 
himſelf. 


31. Theprin- 
cipal akku 
by a decree 
of —— 
in order to 
reach the 
cautioner; he 
is liable, tho? 
the ſuſpender 
die before de- 
cree, or tho 
it be turned 
into a libel; 
atteſtors ſub- 
ſidiarily li- 
able; how 
far the clerk 
of the bills 
anſwerable 
for the ſuffi- 
ciency of ſuch 
cautioner. 
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that was alſo remedied by the lords of ſeſſion *; who, by the ſame 
act, ordained, that atteſtors ſhall remain liable ſubſidiarily for the 
cautioners, whereas formerly they were only bound for their reputed 
ſolvency at the time of the atteſtation ® ; and the court enjoined the 
clerks to the bills to take the bonds of caution in ſuch terms, and that 
the cautioner ſhould become bound for the expence of pley, or coſts 
of ſuit, If, in diſcuſſing, decree goes againſt the ſuſpender, upon a ſu- 
perveening ground, which did not exiſt at the raiſing the ſuſpenſion, 
the cautioner cannot thereby be ſubjected, and therefore may ſuſpend 
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32. Caution- 


thereon his bond of cautionry *, 


CAUTIONERS in lawborows, by the tenor of their bonds, become 


— _— liable, when decree of contravention is recovered againſt the prin- 
looſing of ar- cipal, without any further ane. him; and the cautioners may, 
r and regularly ought to be conveened and deereed with the principal, 
how far li- in the action of contravention 4. Cautioners, in looſing arreſtments, 
able. may be purſued upon their bonds, for the ſums decreed to be made 
forthcoming, without farther diſcuſſion ; for the perſons, in whoſe 
hands the arreſtment is laid, muſt, even after the arreſtment is looſed, 
be purſued before, or with the cautioner, that the debt may be con- 
ſtituted, and their oaths will be ſufficient proof againſt him*; or, if * June 21. 
the debt is ſtill unpaid, it will be decreed.to be made forthcoming, eee 
notwithſtanding the arreſtment was looſed !. fFeb.7.1665. 
| | Graham. 
3. cauon- BEFORE the admiral court, in cauſes maritime, wherein the parties 
a 8 — are frequently foreigners, caution muſt be found by the defender 
dicio fili et for his appearance, and to pay what ſhall be decreed againſt him *, 
judicatum termed Judicio fiſts, et judicatum ſolvi. Such cautioners are not freed 
8 by advocating the cauſe to the court of ſeſſion ®; but are, by the de- 
der's death fender's death before ſentence i; or, by the admiral's decree, bein 
beforeſen- turned into a libel *, before the lords, which removes the whole 7 i Jan. 20. 
fe acres fects of the ſentence. Cautioners, As law will, (ſo termed, becauſe 1680. Hodge. 
being turned they are to do all that law requires in ſuch cafes) are thoſe who be- » 3 
into a bel. come bound to preſent the debtor to all the diets of proceſs, or other- Rok. 
lords: cau- Wiſe to make payment of what ſhall be decreed againſt him, Fudicio 
tioners, ob ſiſti, aut judicatum ſolvi!; ſuch cautioner was liable, by our old law, july 10. 
pred pa for the debt, if the principal proved infolvent®; but this was a va- 1666. Thom- 
judicatum Tiation from the nature of the engagement, and the reaſon introduc- * To 
N ing the privilege, which was only to found the juriſdiction, and there- nuch. c. 17. 


34. Caution, 
as law will, 
takes place 
only in open 
accounts 
taken on in 
royal bo- 
rows, and o- 
tes not in 
favour of aſ- 
ſignees: the 
cautioner free 
on ſiſting the 
debtor, pend- 
ing the ſuit, 


fore it went into diſuſe. $ 3. 


Inis takes place in royal borows, whoſe burgeſſes have the pri- 
vilege to arreſt ſtrangers found within the burgh, who are their debt- 
ors in open accounts of furniſhing, till they find caution to anſwer 
before the town-court, in the above terms. This was introduced, to 
facilitate payment of ſuch debts for which no ſecurity is granted, 
and is reſtrited to proviſions, and merchant accounts, by expreſs ſta- 
tute®. This privilege is not competent to the aſſignees to ſuch ac- 
counts, nor does it take place in burghs of regality or barony. If 
the arreſtment proceed otherwiſe than in terms of the ſtatute, the 
bond of caution is void®, and the uſer of it is liable to the party's 
damages, 


Tuts 


% 
. 4 
3 

L 


Jan. 30. 
1663. Lith- 
gow. 

v Feb. 20. 
1666. Mac- 
Culloch. 


july 7. 
1681. Pol- 
ted. Feb. 19. 
1679. Pit- 
cur, 


4 Fount, Feb. 
12. 1704. 
Callendar. 


p. 1600. 
c. 28. and 
Mackenzie 
upon that 

ſtatute. 


f Jan. 13. 
1676. Bell. 
July 20, 
1705. Potts. 
* Peckius de 
jure ſiſtendi, 
C. 2. 


h Fount. Feb. 
1 684 . Ar- 
nold. 


Trr. XXIII. 


Cautionries or Suretiſhips. 


Tuls arreſtment will not be extended to the ſummary apptehend- 
ing unfree traders found within the burgh *®. The cautioner, as law 


461 


will, is free, by 


5 the debtor, under form of inſtrument, dur- 
ing the ſuit, to 4 


incarcerated b. 


Nor unlike thoſe are cautioners in bonds of preſentation, for a 
party taken with caption, to preſent him at the agreed time and place, 
or otherwiſe to pay the debt; if the party is not preſented preciſely 
in the terms of the obligation, without any fiſt of execution, or paſt 
bill of ſuſpenſion, the cautioner is liable for the debt, eyen tho' the 
debtor was impriſoned elſewhere by another caption ©; but, if he di- 
ed before the day of preſentation, the cautioner is free; as likewiſe, if, 
by reaſon of icknef,, or any other impediment, not ariſing from his 
or the cautioner's fault, he could not be preſented; in caſe, upon 
removal of ſuch impediment, he is preſented, previous intimation 155 
ing made to the party to receive him: and, in all caſes, the preſent- 
er ought to take inſtruments on the debtor's being preſented; or the 
creditor, on the bond of preſentation's being forfeited by the failure *. 


NoTw1THSTANDING the union, the juriſdiction of the courts of 


judicature, and their procedure, is the ſame as formerly: and there- 


fore as of old it was, fo ſtill it is the law upon the borders betwixt 
Scotland and England, That, where any perſon belonging to the one 
ſide is found on the other, if he owes debt there, he may be arreſted, or 
ſummarily ſeized, at the ſuit of the creditor, by warrant of the judge, 
either ſheriff, ſtewart, baillie of barony, or other baillie or magiſtrates 
of borows royal, or juſtices of peace, and committed to priſon till 
he pay the debt, or find caution to anſwer for it, Judicio ſiſti et ju- 
dicatum ſolvi, before the judges competent in the place where he is. 
ſeized i. "The ſame rule holds as to any foreigners owing debt to in- 
habitants of this eountry, they may be ſeized by ſummary warrant, 
at the ſuit of the creditor, till they pay, or find caution 8, 


Bur this remedy will not be granted to a foreigner accidentally in 
this country, againſt another ſtranger likewiſe occaſionally here, in re- 
lation to debts contracted abroad: it is for the neceſſity of the thing, 
and to get juſtice eaſily done to the people of each country, that this 
law and cuſtom is introduced; and therefore it ought not to be extend- 
ed in behalf of one ſtranger againſt another foreigner, who muſt apply 
to the judges of the place where the debtor reſides ; and to do other- 
wiſe would be a great diſcouragement to commerce and freedom of 
trade: and, for the ſame reaſon, ſummary arreſtment ought not to 
be allowed of ſuch ſtranger's effects, at the ſuit of another ſtranger, even 
Juriſdictionis fundande cauſa, till he find ſuch caution, in order to 
found an action; upon the dependence of which, a regular arreſtment 
may be uſed, unleſs it is for a debt contracted here, in which ſenſe on- 


ly I can take the caſe, obſerved by Fountainhall, to the above effect b. 


THe. fame neceſſity authoriſes ſummary warrants againſt the inha- 
bitants, who are in meditatione fuge, i. e. ſuſpected to be upon the 


| flight; there muſt be ſome probable grounds of ſuſpicion of the de- 


ſigned flight, as privately diſpoſing upon their houſhold furniture, or 
the like ; for the obtainer of ſuch warrant will be liable in damage, 
Aaaaaa if 


* 


35. Caution 
ers in bonds 
of preſentati- 
on; they are 
free on pre- 
ſenting the 
debtor, the 
time and 
place cove - 
nanted; or 
by his death, 
before the 
day of preſen- 
tation; or by 
his inability, 
thro” ſick- 
neſs, to pre- 


ſent himſelf, 


36. The Bor- 
der law, as to 
ſummary ap- 
prehending 
debtors in 
England, 
found here, 
till they find 
caution, judi- 
cio ſiſti et ju- 
dicatum ſol- 
vi, ſtill takes 
place; how 
far the like 
holds as to 
foreigners 
found here ; 
the caſe of 
ſummarily 
arreſting their 
effects. 


37. Summary 


Warrants a- 
gainſt inbabi- 
tants in me- 
ditatione ſu- 
ge ; the pro- 
cedure in 


them; A 
obtainer li- 
able in dama- 
, if unduly 
petrated ; 
the judge 
ought to ſee 
the ground 
of debt, at 
leaſt take the 
party's oath 
upon it, 


389. Cantion- 
ers may inter- 
veen for cri- 
minals to cer- 
tain effects, 
as to preſent 
one to trial 
under a pe- 
nal ty; but 
the caution- 
er cannot be 
bound to un- 
dergo for him 
the puniſh- 
ment ; the 
caſe of land- 
lords in the 
Highlands 
and borders, 


in reſpect to 
the crimes of 
theit tenants; 


crimes not 
capital are 
bailable ; the 
extent of 
ſuch bail. 


39. The be- 
neſit of divi- 
ſion among 
more cauti- 


oners, which 


took place 
by the civil 
law, does 

not obtain 
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if it was without foundation, and muſt find caution for that effect: 


perſon, that ha 
jure men of character and reputation: however, the judge, in this 


with us; for 
they are ei- 


ther original- 


ly bound on- 
ly for a pro- 
portion; or 
conjunctly 
and ſeveral- 
ly. 


40. The rea- 
ſon of differ- 
ence between 
the civil law, 


nor will his oath of calumny, That he had reaſon to believe the 


debtor was to go off the country, excuſe him ; for, at that rate, every 
: freedom to ſwear, might affront, and exceedingly in- 


caſe ought to exact ſuch oath for his own exoneration ; nor muſt any 
ſummary warrant be given againſt ſtrangers or inhabitants, till ſome 

round of debt is ſhown to the judge ; or, at leaſt, the claimant give 
bis oath of verity on the debt *, 


Nor only may cautioners interveen in civil caſes, but likewiſe in 
criminal, to certain effects“: thus, one may become bound to pre- 
ſent a criminal in order to trial, and, upon default, forfeit a penal 
ſum, but cannot oblige himſelf to undergo for him a corporal puniſh- 
ment, becauſe none has power over his life or members ©; nor would 
it anſwer the ends of government, and deſign of puniſhments, that 
any other than the offender ſhould ſuffer * With us, the landlords 
in the Borders and Highlands are bound to find caution to preſent 
their tenants to juſtice within 15 days after they are charged for that 
end, or otherwiſe to ſatisfy the parties damnified by their crimes -. 


IN all caſes, crimes not capital are bailable by our law, and the 
judge, from whom a warrant of commitment is obtained, is ſumma- 
rily to cognoſce whether the crime is bailable or not ; and, if found 
DES To muſt aſcertain the ſum for which the bail is to be given, 
not exceeding thoſe mentioned in the ſtatute, conform to the reſpec- 
tive degrees of the perſon delated* : but, by a late ſtatute, the judge 
may extend the bail-bond, to be given, to double the ſums ſpecified 
in the act, if, upon the circumſtances of the caſe, he find cauſes. 
This bail-bond only concerns the priſoner's appearing, and anſwering 
to any libel that ſhall be offered againſt him for the crime or offence 


wherewith he is charged, at any time within ſix months. I have ful- 


ly diſcourſed elſewhere on the ſtatute which introduces the neceſſity 
of accepting ſuch bail, under the pain of wrongous impriſonment ®, 


WHEN more cautioners were bound, each for the whole debt, 
they had the benefit of Diviſton, by the edi& of the Emperor Adri- 
ani; whereby the creditor could not inſiſt againſt any of them for 
more than a proportion of the debt, with the reſt that were ſolvent at 
the time of the litiſconteſtation ; but this had no place where the ſub- 
ject of the obligation was indiviſible * : but, even as to ſums of money, 
this benefit has not been received with us; for, either the cautioners 
are ſimply taken, and then they are originally only liable for their 
own proportion, and the obligation cannot be extended beyond that 
rate againſt any one of them, by the inſolvency of the reſt ; or they 
are bound Conjunctly and Severally, in which caſe any one of them 
may be ſued for the whole debt, notwithſtanding all the reſt are ſol- 
vent, in the ſame manner as co-principals ſo taken, leaving him that 
pays to obtain his relief from the reſt, as accords. 


AND whereas, by the law of the Majeſty, one of more cautioners 
is ſaid to be liable for the whole debt, after diſcuſſing the reſt as to 


their ſhares, unleſs pation was made to the contrary; I take it to = 3. cap. l. 
be 


Nov. 1727, 
Wother- 


ſpoon, 


bY 1. inſt, 
I. 8. I. 5 6. 
ff. h. t. de 
fidejuſſor. 


.. . 
cuſtodia reo- 
rum. 
> — 13. fl. 
eg. aquil. 
I. 26. ff. de 
pœnis. I. 22. 
cod, de pœ- 
nis. 
e P. 1587. 
c. 94+ 


f P. 170m. 
c. 6. 


£ xx Geo. I. 
C, 25. 


* Sup. tit. 2. 


1 4. inſt, 
ts . 
cod. h. t. 


. 
de ſervit. 
junc. I. 2. $2. 
ff. de verb. o- 
blig. 


Reg. maj. 


11. 


* 26, March 


1628. Vance. 


bGosf. 7. 
July 1668. 
Paton. 


e L. 8. 68. 
I. 10. 4 11. 
ff. Mand. 
Decem. 19. 
1632. Max- 
well. 


4 Sup. tit. 7. 


© Decem. 19. 


1590. June 
27. 1706. 
MacMichen. 
f 27. July 
1672. Bro- 
die. Fount. 


6. Feb. 1702. 


Halyburton. 


t Fount, jan. 


31. 1678. 
Matthieſon, 
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be a tacit paction to that purpoſe, where they are taken ſimply bound. 
Indeed, by the civil law, all cautioners were bound, each in ſolidum, 
for the whole debt; and every one might have been ſubjected in pay- 
ment, at the pleaſure of the creditor, and the payer had no relief, till 
the edict of the Emperor Adrian introduced it: but that was occaſi- 


oned by the ſpecial form of taking cautioners bound among the Ro- 


mans, which was by ſtipulation or promiſe, in a certain form of 
words, which cach ſeverally made for the whole ſum, without an 

concern or connection with the reſt. But the caſe is quite otherwit: 
with us, where all of them become bound in the ſame ſecurity which 
they mult be taken to ſubject themſelves to, each for his own part 
only, unleſs it is otherwiſe covenanted by the words (conjunctiy and 


ſeverally) or words to the like effeR. 


THE cautioner paying has relief againſt the principal debtor, with- 
out any aſſignment from the creditor. This, == is not com- 
petent to the cautioner, till he pay or is diſtreſt for payment, as 
where the bond is regiſtred againſt him *: unleſs by the terms of the 
bond of relict it is otherwiſe provided, as by an obligation to relieve 
him at a certain term *, If he pays, without intimation in due time, 
to the principal debtor, it is on his own peril, and the principal 
is not bound to relieve him if he had a good defence againſt the 
debt*. If there are more co-principals bound conjunctly and ſeve- 
rally to the creditor, each is liable to relieve the cautioner in Nee 
tho' they are not expreſsly ſo bound, becauſe he is cautioner for every 
one of them in the whole. Relief is not competent to cautioners for 
perſons who have the privilege to be free of the obligation, farther 
than the ſame turned to the account of the principals, or the ſubject 
of ſuch obligation was applied for their behoof; as in the caſe of per- 
ſonal bonds by wives, and of minors reſtored againſt the creditor, on 
minority and leſion, or not authoriſed by their curators, as I formerly 
obſerved: all the ſums they pay bear intereſt from the time of pay- 
ment, by act of ſederunt © ; the whole being a principal ſum as to them, 
and any eaſes they got by tranſaction muſt be communicated to the 
principal f. A cautioner is indeed intitled to all the damages and ex- 
pences he incurs' by the cautionry ; but that will not comprehend 
ſuch as by his own fault he ſuffers, as if he groundleſsly ſuſpends the 
debt, or allows adjudication, or other diligence, to go againſt himſelf, 
whereby he is much damnified ; for he ought to have paid, and relied 
upon his reliefs, after intimating the diſtreſs to the principal debtor, 
and no defence furniſhed to him againſt the debt by the principal, 


Ir a cautioner is debtor in a bond to the principal debtor, he ma 
retain ſuch ſum, both againſt him and his aſſignee, till he is relieved 
of his cautionry, as ſhall be more fully ſhown hereafter b. 


By the civil law, one of more cautioners paying the whole debt 
had no relief againſt the reſt, without an aſſignment from the cre- 
ditor, which therefore, at the time of payment, behoved to be co- 
venanted, for otherwiſe he was not bound to grant it i: this was 
termed Beneficium cedendarum actionum; but, with us, without any 
aſſignment, cautioners are liable to relieve one another, and the re- 


lief 


whereby eau · 
tioners, ſimp- 
ly taken, 
were liable 
each for the 
whole debt, 
and our law, 
which orders 
the matter 
otherwiſe, 


4t. A cautl- 
oner paying 
has relief a- 
gainſt the 
principal 
debtor, with- 
out aſſign- 
ment, if he 
has no de- 
fence againſt 
it, or the di- 
ſtreſs was du- 
ly intimated 
to him: all 
the co- prin- 
cipals are 
bound ſeve- 
rally to re- 
lieve the cau- 
tioner of the 
whole debt; 
how far relief 
competent to 
cautioners for 
minors or 
wives, or for 
damage, by 
adjudging 
their eſtates ; 
they may re- 
tain ſums due 
to the princi- 
pal debtor till 
they are re- 
lieved, 


42. One of 
more cauti- 
oners paying 
has his relief 
proportion - 
ably againſt 
the reſt that 
are ſolvent, 
without any 


aſſignment; 
he win com- 
municate ei- 
ther to the 
common 
debtor, or co- 
cautioners, 
eaſes got: a 
cautioner and 
a ſtranger 
corroborat- 
ing the debt, 


ſuch caution- 


er becomes a 
principal as 
to the other. 


43. One of 

more cauti- 

oners, aſſign- 
ed to the debt, 
bound to do 
the ſame dili- 
gence for ſe- 
curity of their 
mutual relief, 
as he does in 


reſpect to the g 


debts proper - 
1 due to him- 
e 


44. Caution- 
ers may in- 
filt for an al- 
ſignment 
from the cre- 
ditor of all 
rights in his 
perſon, for 
ſecurity of 
the debt; un- 
leſs it be pre- 
judicial to 
any intereſt 
of his own ; 
if the princi- 
pal has diſ- 
charged any 
of the co- cau- 
tioners, he 
muſt allow 
his ſhare. 
45. A cauti- 
oner has re- 
lief againſt 
the co-cauti- 


oners propor- 
tionably, as 
they were 


464 An Inſtitute of the Laws of SCOTLAND. Boo l. 


lief divides among the ſolvent, in the ſame manner as in the caſe of co- 
principals *; and tho he who is —_— to the whole may ſeek pay- 
ment from any one, as the procies creditor might do, yet ſtill he 
muſt allow his own proportion b. 

tranſaction, the benefit muſt be communicated, as juſt ſaid in reſpe& to 
the principal, but not if it was out of ſpecial favour to the cautioner 
himſelf ©, A cautioner, in a ſuſpenſion, mult have relief proportionably 
againſt the cautioners in the bond ſuſpended * ; nor has a cautioner, 
in a bond of corroboration, any more than a proportionable relief 
againſt the cautioners in the original bond* ; there being a kind of ſo- 
ciety among perſons, bound in the fame debt either by one or more 
obligations, who therefore muſt bear equal burthen. 


Ir a creditor is aſſigned, by. his debtor, to certain bonds or bills due 
to ſuch debtor for his further ſecurity, he is not liable to do diligence, 
unleſs he is taken ſo bound, or inſtrumented to do the fame ; but if 
one of more cautioners is aſſigned to the debt by the creditor, upon 
the joint account of all the cautioners, in order that diligence may be 
done againſt the principal debtor, or his eſtate, for ſecuring their re- 
lief, and he adjudges upon a debt properly due to himſelf ; but ne- 
les it with reſpe& to the debt wherein he and the reſt were cauti- 
oners, he loſes his relief againſt the other cautioners, ſo far as it could 
have been recovered out of the principal debtor's eſtate, upon — 
ing within year and day of the firſtf. To this purpoſe may be appli- 
ed what Celſus the Roman lawier ingeniouſly obſerves, Non ſalva fi- 
de aliquem minorem alienis quam ſuis rebus diligentiam præſtare *. 


Ir the cautioner, in the original bond, and an extraneous perſon, 
grant a bond of corroboration, the original cautioner is principal as 
to the other corroborator, and bound to relieve him of the whole 
debt® ; becauſe it is on account of ſuch cautioner that the other cor- 
roborates. 


THo' cautioners have relief againſt the principal debtor and co- 
cautioners, Without any aſſignment from the creditor, yet they may 
juitly demand, not aal an aſſignment to the debt, with diligence 
thereon, but likewiſe to any right in his perſon, for ſecurity of the 
debt i ; provided ſuch aſſignation is not prejudicial to the creditor him- 
ſelf, who, perhaps, has ſome other debts or rights in his perſon, to 
which the right, craved to be aſſigned, would be preferable, as I have 
obſerved more fully in another place *. If the creditor has diſcharg- 
cd any of the cautioners, or rf cut he had againſt them, he muſt 
allow their ſhare to the other from whom he demands payment !; 
but his ſuffering the principal debtor to become inſolvent will not pre- 
judice him u; becauſe the others, jointly bound, ought to have ſe- 
cured their own relief; fo that the ſame objection of negligence that 
they make againſt him lies againſt themſelves. 


Bur, if the cautioner has ſuffered any of the co-cautioners to be- 
come inſolvent, after his payment of the debt, it is on his own risk, 
and he can have no relief againſt the reſt in reſpe& to the proporti- 
ons of ſuch, but only as to thoſe who were inſolvent at the time of 
his payment; becauſe it was his own fault he did not ſecure his tara 
timely 


the cautioner got caſe by way of 
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timely againſt them: this equally holds where one of more co- 
prineipals pays the whole debt“, as I took notice elſewhere ®, 


ſolvent at the 


time of his 


| payment, 


Tux cautionary obligation falls of courſe, if the principal debtor 
does not ſubſcribe, or when the principal obligation is reduced, upon 
an intrinſic nullity of the writing, or upon the fraud of the creditor, 
or force uſed by him*. The cautioner is liable, by the oath of the 
principal, or any other proof taken againſt him“; but a decree in 


foro againſt the principal will be no res judicata againſt the caution- 


er who was not called :; for the principal's omiſſion or colluſion can- 
not exclude the cautioner from any juſt defencef, and his ſuccumb- 
ing in the proof will not hinder the cautioner from proponing the de- 
fence, and leading a new proof of the ſame®*; If the creditor 
has done any deed to the prejudice of his own payment, as by ſett- 
ing the principal at liberty, when duly incarcerated at his own in- 
ſtance, or diſcharging ſecurities for the debt competent to him, the 
cautioner is free®, as I obſerved elſewhere i: but a promiſe by the 
creditor, not to diſtreſs the principal, will not liberate the caution- 
er, who will, notwithſtanding, have relief *; nor will the creditor's aſ- 


ſigning the bond, ſo far only as concerns the principal debtor, arid cer- 


tain of the cautioners, exclude the payer from a N relief 
againſt the other co-cautioners ; becauſe that is inherent in the na- 


ture of the thing, without any right from the creditor. 


CauTt1oNERS for ſums of money are likewiſe free, by the late 
ſtatute anno 1695, if no diligence is done againſt them within ſeven 
years of their engagement; but, if lawful diligence of any kind was 
done within that time, riot only will that diligence ſtand good, but 
the bond itſelf be ſaved ; and all other diligence may be uſed after the 
ſeven years is run, for ſecurity and payment of the principal ſum and 
intereſt that fell due within that time , tho' the act ſeems to preſerve 
only the diligence that was done within the ſeven years ; but the 
bond, as to the principal ſum, and the intereſt that fell due within the 
ſeven years, being faved by ſuch diligence, all execution may pro- 
ceed thereafter for ſecurity and payment of the ſame. 


THE years of minority are not here deducted, and the limitation 
commences not from the term of payment, but from the date of the 
bond, becauſe the ſtatute mentions expreſsly the date of the bond «. 
A cautioner, intitled to the benefit of this act, is he that is either 
expreſsly bound as ſuch; or has a clauſe of relief in the bond for the 
whole, or more than his proportion of the debt; or a bond of reliet, 

erſonally intimated to the creditor at the time of receiving the bond. 

his a& does not extend to cautioners in ſuſpenſions, nor for an- 
nual performances e, nor to granters of bonds of corroboration ?, or 
to cautioners for execntors, factors, tutors, or the like. 


THrrs ſtatute is ſo expreſs, that cautioners ſhall be free after the 
ſeven years, and the diligence done within that time only to ſubſiſt, 
and have its courſe and effect for what fell due within that time, that 
it would ſeem that the denunciation of the cautioner to the horn, or 
adjudication led againſt him, will not accumulate the debt, or ſub- 
jet the cautioner any farther than to the original principal ſum, and 


intereſt 


B b b b b b 
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intereſt that fell due within the ſeven years ; for that, if it were other- 
wiſe, the intent of the ſtatute would not be anſwered : but the 
court of ſeſſion found, that, in ſuch caſe, the principal ſum, and an- 
nualrents accumulated, bear intereſt till payment, that being the 


courſe and effect of ſuch diligence, which is ſaved by the ſtatutes, 


CAUTIONERS cannot be farther bound than the principal debtor, 
as above. Hence cautioners, in ſuſpenſions of decrees of poinding the 
round,are onlyliable, that the ground is poindable for the annualrents 
ſafpended, but not perſonally to pay the ſame, becauſe the principal 
debtor, who was only called in the decree for his intereſt, could not 
be perſonally decreed to pay the ſums®; but cautioners may be more 
ſtrictly bound than the principal, as was obſerved of cautioners for 
wives, minors and others, free of their engagement by a perſonal 


privilege. 
SECTION IV. Promiſſory Oaths and Vows. 


OAaTHs are likewiſe ſometimes acceſſary to contracts. An Oath 
is, „the ſolemn appealing to God as witneſs to the truth of what 
« weſay, or intend to perform ;” and is either Aſſertory, when one 
affirms, upon oath, any thing to be true, which concerns only wit- 
neſſes or parties, when their oaths are taken as a mean of proof, and 
therefore ſhall be treated of in its proper place*: or Promiſſory, where- 
by one ſwears to fulfil any deed or contract, or not to quarrel the 
ſame; or to diſcharge faithfully an office that he undertakes. The 
ſolemnity of an oath, interpoſed to a contract, otherwiſe obligatory, 
makes it more binding, in a religious ſenſe, on the conſcience, to 
avoid perjury ; but nil the contract, being of itſelf effectual, receives 
no new Fees: in the ſenſe of law, from the addition of an oath: and 
ſuch oath, interpoſed to things morally unlawful, can never be ef- 
ectual, becauſe none can bring himſelf under an obligation to com- 
mit a crime. Ifan oath was binding in ſuch caſe, it would be what 
in law and divinity is called Vinculum iniquitatis. Hence the rule is 
laid down in the canon law, Non eft obligatorium contra bonos mores 


prefiitum juramentum“. 


WHEN an oath implies a debt, or confirms a right to another, the 
heir of the party is bound to make it good, not on account of the 
oath, which can only affect the conſcience of the ſwearer, but of the 
debt or deed to which he is liable, as repreſenting the deceaſed ; for 
in that reſpect he is deemed the fame perſon : but, if the anceſtor's 
oath carries no right in fayour of any perſon, but only imports an 
obligation to GoD, the heir is not bound thereby; for he repreſents 
the anceſtor only in matters patrimonial, but not in obligations that 
lay only upon his conſcience, which are merely perſonal, and expir- 
ed with him. 


Non will an oath, taken by the plurality of a corporation or coun- 
cil, bind thoſe that did not ſwear, tho' they were bound to ſtand to 
ſuch acts, confirmed by the oaths of the major part, in the ſame man- 
ner as in reſpect to other acts; but not on pain of perjury, to which 
the ſwearers only can be liable *. 
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A vow is, when one obliges himſelf to dedicate to Gop, for the 
ſervice of religion, or to a community, a part of his goods, to which 
an oath is frequently adjected: this, among the Romans, was ordinari- 
ly the tenth *, as it was of old among « Patriarchs of the Jews, 
and was uſual in other nations; and, no doubt, ſuch mortifications 
will be effectual with us, if the deed containing them is veſted with 
the legal ſolemnities of other writings ; for the late ſtatute of Mort- 
main, limiting them, does not extend to Scotland: but donations 
in favour of cloiſters, or other Popiſh ſocieties, are void, and, 1þſo 


facto, accrue to the next Proteſtant relation to the giver, at the time 


when the ſame were deſtinated, to be effectual e. 


Ir the thing vowed is not actually ſeparated, or ſet apart in the vo- 
tary's own life, it does not become ſacred or mortified ; but the heir 
is bound to make it good at the ſuit of thoſe to whom the care of 
religion is committed; or of the overſeers of the poor of the pariſh, 
if the donative is intended for them, or of others in whoſe behalt 
the mortification was deſigned; but we have no formal conſecration 
of churches or other things to the ſervice of religion. There is no- 
thing perſonal here, the thing, perhaps, is to be ſubſervient to reli- 
gion, but, at the ſame time, it is for the uſe of the community; 
and therefore the obligation is effectual againſt the heir in that view, 
and not as it concerns the conſcience of the anceſtor. The peculia- 
rities that were in uſe by the Jewiſh law, in vows, dedications, or 
conſecrations , or that preſently obtain in Popiſh countries, have 
no place with us. The rights, conferring mortifications to the 
church, colleges, or other corporations, or to the uſe of the poor, are 
ſubject to the ſame ſolemnities and rules with deeds among private 
perſons, whether enforced by the donor with the religion of an oath 
or not; nor have the particularities, eſtabliſhed bythe 


_ | civil law, in vows 
and pollicitations, any place with use. 


IN the matter of oaths, the great queſtion is, If an oath, adhibit- 
ed to a contract, civilly null, makes it effectual, as added to a nak- 
cd promiſe 1 the Romans, or to a right of lands, without writ- 
ing, or to a perſonal bond of a wife with us? and it is certain, 
that, however the party that contraveens may be guilty before 
Gop, yet the oath cannot give force to what is null by the public 
law, and, in reſpect to any civil effect, muſt, as acceſſary, fall with 


the principal deed *; for an oath always follows the nature of the 
contract to which it is adjected. 


Ir two perſons, near relations to one that has no children, enter 
into a verbal contract, that if their kinſman diſpone to one of them 
his eſtate, the diſponee ſhall communicate the one half to the other, 
and denude of « ſame in his favour, and they mutually ſwear to 
obſerve the agreement, there is no place for reſiling, tho' the agree- 
ment and oath concern rights of lands®; but that is not on account 
of the oath, but the agreement itſelf, which, without an oath, cre- 
ates a truſt in the perſon who ſhall become diſponee, as to the one 
half, which dend den he muſt fulfil ; in the ſame manner as one who 
acquires an eſtate in hisown name, by verbal commiſſion from ano- 
ther, and, for that other's behoof, muſt denude in his favour ; fo that 


the 


53. A vow; 
mortificati- 
ons, with us, 
are effectual, 
if ſach deeds 
are veſted 
with the ne- 
ceſlary ſolem- 
nities of other 
writings; but, 
made to 
cloiſters, go 
to the next 
Proteſtant 
heir. 


54. If the 
thing vowed 
is not actual - 
ly ſeparated, 
and ſet apart 
ſor the ſer- 
vice of religi- 


on, it is not 


ſacred or 
mortiſied; but 
the heir is 
bound to 
make it good, 
as being a 
patrimonial 
right, which 
concerns the 
corporation 
to which it is 
deſtined ; but 
we have no 
formal con- 
ſecrations of 
churches, or 
any thing 
elſe. 


55. An oath, 
added to a 
contract ci- 
villy void, 
will not ren» 
der it bind- 
ing in law: 
however, it 
may affect 
the conſci- 
ence of the 
ſwearer; one 
is bound to 
make good 2 
verbal pro- 
miſe, upon 
oath, in rela- 
tion to the 
truſt of a land 
eſtate, not on 
account of 
the oath, but 
of the truſt. 


56. A con- 
tract, induced 
by fraud, tho" 


confirmed by 


oath, not 
binding, un- 
leſs homolo- 
gated after- 
wards; if an 
oath is added 
to a deed, ex- 
torted by 
force, the 
deed being re · 
duced, the 
oath falls of 
courſe. 


57. Where 
the party, at 
freedom, ra- 
tifies a deed 
reallyinduced 
by force, he 
is excluded 
from chal- 
lenging it on 
that head; 
minors of 
old, till the 
act 1681, 
barred, by an 
oath, from 
reſtitution. 


58. If the 
deed is of 
its nature, re- 
vocable, an 
oath, inter- 
poſed not to 
alter, cannot 
re judice the 
econd deed, 
tho' the con- 
traveener is 
guilty before 
Cov. 


463 An laſtitute of the Laws of ScoTLaND. Book I. 


the caſe above referred to, does not at all impugn the poſition, that 
an oath, added to a null contract, can give it no force in the ſenſe of 
law, or before human judicatories; for a truſt may be validly contract- 
ed in reſpe& to lands and heritage, without writing, in the ſame man- 
ner as touching other ſubjects, and mult be effectual between the par- 
ties, the ſame being always inſtructed by the truſtce's writing or oath, 
in terms of the ſtatute 1696. 


WHEN an oath is interpoſed, confirming a contract induced by 
fraud, it is agreed by all, that no obligation ariſes either from the 
oath or contract, for want of the party's conſent, and that both ac- 
cording to the civil and canon law * ; but, if the ey that ſwore ho- 
mologates the former panes and oath, after full knowledge of the 


matter, it is binding, fo far as it is ratified: this was the caſe of the 
children of Ifrael with the Gibeonites®. 


WHEN an oath is adjected to a contract, extorted by fear, both 
are binding in ſtrictneſs of law, in reſpe& of the party's conſent, for 
when one, under compulſion, grants a deed, and {wears never to im- 
pugn it, he complies, in order to avoid the evil threatened, coactus volu- 
it, as the lawier ingeniouſly expreſſes it. But, as the contract is re- 
ducible in equity, upon the head of force, ſo the obligation from 
the oath will fall in conſequence*: the canon law requires abſolution 
from the Pope in this caſe*, which cannot be regarded by us who 


reject his authority; but the decree of the court of ſeſſion, ſetting 


aſide the deed to which the oath is acceſſary, is ſufficient, in the 
judgment of law, to liberate the party from the oath. 


Bur, in caſe the oath was freely given when the perſon was not 
under the preſent impreſſion of fear, it is binding, and will hinder 
the deed, tho' really extorted, from being avoidable on the head of 
force: this is the caſe of a wite's ratifying judicially, upon oath, a 
right granted by her in favour of a third party, which, tho' ſhe was 
compelled by her husband to grant, yet her oath, ratifying the ſame 
before a judge, her husband not being preſent at the time, ſhall ex- 
clude all reduction on the head of force, notwithſtanding it had in- 
terveened at granting the deed f: thus likewiſe, where a deed may 
be ſer aſide only upon the head of leſion, an oath regularly barrs 
the remedy, as in the caſe of minors ratifying, upon oath, deeds o- 
therwiſe reducible by the civil law; and by ours formerly *, till the 
ſtatute, which declares thoſe, who procure ſuch oaths from minors, 
infamous, and the contracts, to which they are adhibited, void'. 


BuT, where the deed infers no obligation on the granter, but is 
alterable at his pleaſure, an oath, ratifying it, cannot be eſſectual in 
prejudice of the poſterior deed: thus, one ſwearing not to revoke his 
teſtament, may, notwithſtanding, alter it; ſo that his poſterior teſ- 
tament ſhall be effectual: and one's promiſing, upon oath, to marry 
a particular perſon, cannot annul a poſterior actual marriage with an- 
other * ; tho', at the ſame time, the party that contraveens his oath is 
guilty before Gop, in both caſes: this is the caſe likewiſe of donati- 
ons between man and wife, which may {ſtill be revoked, notwith- 
ſtanding an oath to the contrary. 
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Srcriox V. Diligence, and Incidents relating thereto. 


DILIGENCE in keeping the thing committed to one's care, or 
executing a commiſſion given him, is incident to contracts, and a 
failure in it is termed a F ault: it is threefold in the civil law, Ordi- 
nary Diligence, Exact, and moſt Exact. Ordinary, which all men of 
common underſtanding uſe in their own affairs: a negle& of this 
kind of diligence is culpa lata, a great fault, or groſs and ſupine ne- 
gligence, which in contracts is equivalent to . . Exact diligence, 
is that which men of ordinary induſtry and management practiſe; the 
oppoſite of this is culpa levis, a light or ſmall fault: moſt Exact, which 
the moſt induſtrious and expert men adhibit in their own buſineſs; 
the omiſſion of this is culpa leviſ/ima, the lighteſt or ſmalleſt fault. 
But if one, who uſes moſt exact diligence in his own affairs, is remiſs 
in other mens, he is deemed guilty of fraud, or a groſs fault, tho', 
in others, accuſtomed to ordinary diligence in their own concerns, 
it will be accounted only a light fault; for one cannot bona fide, or 
with an honeſt mind, adhibit leſs care in other mens affairs, than he 
uſes in his own; as the lawier ſpeaks, Non ſalve fide aliquis minorem 
alienis quam ſuis rebus diligentiam præſtabit b. | 


NEGLECT is the mean betwixt Deceit or fraud, and Chance or 
accident, and therefore admits of various degrees before-mentioned, 


as it approaches to the one or the other, and is different, according 
to the nature of the contract. 


DecEx1rT, which is “a machination or contrivance to circumveen,” 
falls under one general rule, "That all perſons, in all caſes, are an- 
ſwerable for damage, occaſioned by their deceit or fraud; nor can it 
be provided otherwiſe by the agreement of parties ©, ſuch compact 
being againſt natural equity, and an incitement to crimes. 


CULPA lata, or ſupine negligence, is next to deceit, and ſome- 
times is ſimply ſo termed i; but it is not truly deceit which always 
implies deſign, but by preſumption of law only. This preſumption 
takes place in all contracts, and ſuch delinquencies as infer damages 
only, or a pecuniary penalty, but not when a corporal puniſhment 
to be inflicted, and in theſe caſes it is equiparated to fraud, as above *. 


ACCIDENT, is © that which could not be prevented by human 
« foreſight or skill,“ as tempeſts, earthquakes, inundations, robbery : 
but theft is not generally imputed to accident, becaule it might be 
prevented by care and diligencef; but, if it is done by falſe keys, 
or the like unuſual way, that could not be prevented, it will be a- 
{cribed to accident. The rule here is, That none is anſwerable for 
accidents, unleſs his fault or delay gave occaſion thereto, or that 
there is an agreement to that purpoſes. 


Id NORAN c x and Error are frequently incident to contracts; igno- 
rance is either of Law or Fact: ignorance of law regularly excuſes not, 
becauſe all are bound to know the laws of nature; and, as to the civil 
and municipal laws, they ought likewiſe to know them, or adviſe with 

| Cecccc thoſe 
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thoſe that are learned in them: hence it is ſaid, that Ignorantia juris 
neminem excuſat; but ignorance of civil laws cannot be objected to 
thoſe who are ſeeking back their money, unduly paid, unleſs there 
was ſome natural obligation to ſupport the payment, as is fully ſer 


forth elſewhere *. "B. 1. tit. 
| 1. J. 2. I. 3 
IGNORANCE of fact is either of one's own or another's; the 2 ” = 
firſt is inexcuſable, unleſs it is of a matter done long ſince, or that ignorantia. 
there is ſome other probable ground for it; but ignorance of ano- 
ther's fact is eaſily preſumed, and therefore excuſes, if it is not groſs 
or affected b. ; v L. g. ff. 
ERROR or Miſtake is, where one ignorantly takes a falſehood 
for truth: in the ſubſtantials of a contract it relieves the party, be- 
cauſe it excludes all conſent, as if one thing is ſold for another ; but 
it muſt be offered back by the party when he comes to be unde- 


ceived, for retention thereafter will infer homologation. Error in 
ſome extrinſic circumſtance, relating to the contract, or condition of 
the contracters, is not regarded, unleſs it is induced fraudulently by 
the other party *. 


ERROR in the calcul is likewiſe an error in fact, which happens, 
when one, thro' miſtake, puts one number in place of another; this 
may be always rectiſied, becauſe there can be no doubt, but the de- 
ſign of parties is to count fairly, and ſo there never can be preſumed 
conſent to a wrong account. Nor will the error of the writer be 
hurtful, if the intention of the parties plainly appear from the con- 
tract ©, 


Tur diligence incumbent upon adjudgers, or other creditors in 
poſſeſſion, will be diſcourſed on, in treating of theſe ſecurities: but 
a general rule may be laid down, That, where a creditor attains poſ- 
ſelbon upon legal titles, in excluſion of others, he is liable to ordi- 
nary diligence; and therefore is accountable, conform to a rental, 
and muſt inſtruct, that he did diligence for recovering the rents, 
which he claims allowance of as not received; and, it he takes a 
decree for the rents againſt the tenants of any tenement, and enters 
to poſſeſs, by receiving the rents from any of them, he is account- 
able for the whole; and, if the lands fall waſte, he muſt uſe ordi- 
nary diligence to get them lett, or intimate to the debtor, that he 
may take care of them himſelf *, 


In other caſes an adjudger, or any other creditors having rights in 
ſecurity of their debts, are only anſwerable for what they actually 
receive, and are not liable to diligence, nor anſwerable, tho' the 
debt aſſigned ſhould even be loſt by preſcription :; unleſs, by the te- 
nor of the conveyance, there is either an expreſs clauſe binding the 
party to diligence, or ſuch implied, as warranting the debt aſſigned 
at all hands, and that the aſſignee ſhall recover payment thereby", 


Bur where the party is veſted with an office, he muſt do diligence 
with reſpe& to the ſubjects under his management: thus an executor 
is anſwerable for all the ſums he confirms, even tho' he be an exe- 
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cutor creditor only, as to the remanent eſſocts, after his debt is ſatiſ- 
fied, becauſe he excludes others * ; and tho' a mandatary was bound 
to moſt exact diligence, by the civil law, yet factors with us, who 
are mandataries, are only liable for fraud, unleſs either a falary is 


covenanted, or they are expreſsly bound in their commiſſion to do 
diligence b. 


As to the diligence to be adhibited by parties contracters, or ne- 
glect and faults to be avoided, the rules in the civil law, generally 
received in our practice, are 1. In contracts that wholly concern the 
benefit of the other party, the poſſeſſor is only liable to ordinary di- 
ligence in keeping the thing, and to warrant it from what may ha 
pen by his groſs * or cuſpa lata, as in depoſitum ©, 2. Where the 
whole benefit of the poſleſſor is intended, he is liable to the moſt 
exact diligence, as in commodate. 3. Where the contract equally 
imports « 4 advantage of all the parties, the middle kind, or exact di- 
ligence, is only required, as in pledge, ſale, location and ſociety l. 
It is true, in mandates, tho', for the ſole behoof of the mandator, the 
mandatary, by the civil law, is bound to the moſt exact diligence e. 
This exception was introduced to quicken one's activity in other 
mens affairs, which he freely undertook. But I have already ob- 
ſerved, that in gratuitous mandates this will not hold with usf. It de- 

ends on the arbitrement of the judge, whether or not due diligence 
is adhibited according to the circumſtances of the caſe. An omiſſion, 


in point of diligence, ſubjects the negligent party to all damage by 
ſuch fault, 


SECTION VI. Delay. 


DeLay (Mora) frequently falls out in contracts: it is the debtor's 
ce not performing his obligation within the time, or in the manner li- 
e mited in the contract, or determined by law, or the creditor's not 
accepting performance duly tendered.” The rule for the debtor is, 
that in pure obligations, or where no term is prefixed in the con- 
tract, A, is incurred by interpelling him at a fit time and place t. 
The ſecureſt way is to require performance, under form of inſtru- 
ment, by a notary public b. In obligations to a day, it is incurred 
by expiration of the day, which interpels for the creditor, Dies in- 
terpellit pro homine i. In conditional obligations, or to a day un- 
certain, delay is not incurred by the exiſtence of the condition, or 
day, whereby the obligation only becomes pure, but by requi/ition 
thereafter, as if it had been originally pure k. 


Bux if it is a fact or work to be done, ſufficient time for the bu- 
ſineſs muſt be allowed, before delay is incurred, and even thereafter 
it may be performed till litiſconteſtation ; and, in all caſes where a 
ſum of money is to be paid, 24 hours, or an artificial day, at leaſt, 
muſt be allowed after requiſition or expiration of the day: for, as 
the lawier obſerves, the creditor muſt not addreſs the debtor with a 
bag in his hand to receive the money, Non debet adire cum ſacco® : 
and, as was formerly mentioned, days of grace are granted, in bills 
of exchange, after the term. 
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Bur delay is incurred without interpellation, if the party intereſt- 
ed cannot, or is not in capacity to require; as in the caſe of owners 
of things loſt or ſtolen ; or, by the civil law, of minors not authoriſ- 
ed*; or where the obligation ariſes from delinquency, as in things 


ſtolen ; for a thief is always faid to be guilty of delay b, becauſe he 
unwarrantably poſſeſſes. 9 85 


LEGAL execution is not generally competent till delay, or after 
the term of performance: however, decree of removing will be ob- 
tained before the term, decreeing the party to remove at the term; and 
decrees are daily granted for mails and duties, or rents, as well in 
time coming, as for bygones, the terms of payment being firſt come 
and bygone; arreſtment and inhibition may likewiſe be uſed, and ad- 
judication for ſecurity led, before the term of payment*, theſe being 
only for ſecuring the debt, and not for preſent payment. 


Bur perſonal execution is never competent before the term, except 
where there is Periculum in mora, or danger of loſing the debt, by 
the debtor's being upon the flight; in which caſe 1 judge may 
grant warrant, before the term, for incarcerating the debtor, or ſe- 
curing his goods, till he find caution for payment of the debt, as was 
formerly obſerved more fully *; and till ſuch warrant can be obtain- 
ed, and put in execution, the creditor may forcibly detain his debtor 


in his own cuſtody, if he ſeize him in actual flight, neceſſity making 
that lawful, which otherwiſe would be enlpeble | 


TRE ordinary eſſect of delay, on the part of the debtor, is, that, 
if the thing periſh thereafter, tho' by accident, he is liable for the 
value i) unleſs it would have periſhed, in the ſame manner, with the 
creditor or owners. And in obligations for rent or ſtipend, payable 
in meal or corn, the debtor, by incurring delay, is liable to the 
higheſt prices that year®; whereas, 1 the fiars, or rates ſettled 
yearly by authority, is the rule. Next, by delay, intereſt became 
due, by the civil law, in contracts bone fidei i» With us, intereſt 
is not regularly due without pation, unleſs the debtor is denunc- 
ed. Again, by delay, the penalty, due in caſe of failure in payment 
or performance, is incurred; but it is commonly reſtricted to the 
real damage and expence: and, in clauſes irritant, delay may be purg- 


ed before declarator of the irritancy, except where it is not pecnal*, 
as I took notice already l. 


DELAY generally happens on the part of the debtor ; but it is in- 
curred likewiſe by the creditor, when he refuſes to accept of pay- 
ment or performance tendered to him in due manner u. The credi- 
tor's ſuperveening delay, always takes off that formerly incurred by the 
debtor ®: this delay makes the creditor, from thenceforth, account- 


able for the profits of the thing he poſſeſſes in ſecurity of his debts, as 


in proper wadſets with us, after an order of redemption lawfully uſed 
by the debtor (of which afterwards); and, if the thing periſh after 
the creditor's delay, it is loſt to him *. 
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Section VII. Damage and Intereſt, and other Incidents, 


Dana and Intereſt, (termed by the civilians, 1d guod intereſt) 
is the damage fuſtained, and the profit that is loſt by the fault of ano- 
ther . The thing muſt be valued by the common eſtimation, and 
not the price of affection ꝰ, except where an oath in litem is allowed; 
the immediate e, and not x wk which is remote and conſequen- 
tial only, is conſidered*. By the later civil la, damage and intereſt 
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By the civil law, an obligation why the fact of another was 
void; but, if a penalty was adjected, in cafe of failure, the penalty 
was due: and conceive, that, as ſuch obligation is good by our 
law, without the addition of any penalty, the obligor is liable in da- 
mage and intereſt to the obligee, upon the third party's non-perform- 
ance, which is taxed and aſcertained by the penalty, when added: 
and tho' the contract ſhould bear a penalty, beſides performance, in 
relation to one's own fact, or of that of another perſon, yet there 
could no more be due, upon failure, but the damages thereby ſuſtain- 
ed, and the coſts of ſuit; in the ſame manner, as in ſuch caſe the pe- 
nalty in a bond of borrowed money, tho it bear to be expences liqui- 
dated by conſent of parties, is {till reſtricted to the expences really diſ- 
burſed ; with this proviſo always, that if the obligor has it in his power 
to perform the fact, he muſt do it, or lie in priſon ; for he cannot 
liberate himſelf, by pretending to pay the damages, without conſent 
of the other party, when he is in capacity to perform the fact. 


Frvi1Ts, which are the natural product of the thing, were due by 
the poſſeſſor, in contracts bone fide, from delay®; but, in theſe Aricti 


unleſs there juris, from litiſconteſtation among the Romans. It would ſeem, 


is a bona ſide 
poſſeſſion in 
the caſe. 


79. The place 
for perform - 
ance; this re- 
gularly the 
creditor's re- 
ſidence; the 
place where 
the contract 
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execution, 
preſumed to 
regulate the 
performance, 


80, Where a 
— for per- 
ormance is 
ſpecified in 
the contract, 
can the debt- 

or be ſued 
elſewhere ; 
and what is 
the caſe of 
alternative 


obligations, 


that, in equity, the fruits will be due with us, from delay, as damage 
and intereſt without diſtinction, where a bona fide poſſeſſion gives not 
farther ſecurity to the poſſeſſor; of which I have — fully 
above *. : 


Wurm no place is added for performance, it is generally preſum- 
ed to be the creditor's reſidence, in payment of ſums ; if it is a thing 
to be delivered, the creditor muſt come to the place where it is at 
the time of the contract, and there receive it; and, in moſt caſes, 
the place, where the contract is to receive execution, regulates the 
performance of it ©; if another rule does not appear to have been in- 
tended by the parties, or to ariſe from the nature of the thing ; for, 
as is faid in the civil law, Contraxiſſe unuſquiſque in eo loco intelligitur, 
in quo ut ſolveret ſe obligavit*, Parties are underſtood to intend their 
contracts ſhall be — by the law of the place where it is cove- 
nanted they are to receive execution. ä 


Ix a place was ſpecified in the contract for payment of a ſum of 
money, or delivery of goods, the debtor could not, according to the 
ſtrict forms in the civil law, be ſued elſewhere; fo that, if he never 
came thither, he would have got free of his obligation. This obtain- 
ed in contracts ftri#t juris, becauſe the judges could not exceed the 
expreſs terms covenanted s; for this reaſon the Arbitrary action, called, 
De eo quod certo loco dari oportet, was introduced, to avoid that incon- 
veniency : by this action the debtor might be ſued in any place, be- 
fore the competent judge, who was to regard the damage and intereſt, 
which either the purſuer or defender incurred, by performance in the 
other place, as there may be a variation in the value of money, or 
price of goods d. If it was covenanted, that the debtor might per- 
form, either in the one or other of two places ſpecially mentioned, the 
debtor had the election before ſuit commenced, but the creditor there- 
after i; which obtained likewiſe in disjunctive obligations, where the 
debtor was bound to deliver either of two things, and then he could 

not 
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not chuſe that member which had become extinct after the contract, 
that he might not have it in his power to free himſelf of the obligation *. 


In contracts bone ſidei, the judge, in an action upon the contract, 
might eſtimate the damage and intereſt of either party, without the 
aid of this arbitrary action. This is the rule obſerved in all caſes 
with us, the diſtinction between contracts bone fidei, and theſe ftrift 
Juris, having little or no place in our law ; and, in the other matters 
above-mentioned, we follow the foreſaid preſcription of the civil law. 
This caſe, in bills of exchange, is conſidered according to the rate of 
exchange, at the different places, as is obſerved on that ſubje&<. 


In perſonal ſervices by tenants, or even in payment of rent or feu- 
duties, the heritor's or ſuperior's reſidence is underſtood to be the 
place of payment or performance*; and, in 22 of ſums, the 
debtor muſt exoner himſelf of his obligation, by tendering the ſame 


21. Where no 
place is ſpe- 
cified, how is 
the debtor to 
exoner him» 


* - - , . . * - { 
to the creditor ©; and, if he is not to be found, conſigning it in the 


hands of the public officer, vig. the clerk of the bills. Indeed, when, 
by the expreſs terms of the bond, the ſum is only 4 on the 


creditor's requiſition, that muſt be uſed by him, before he can ſue 
diligence againſt the debtor. | 


Wurx grain, or the like, is deliverable in name of farm, or other 
annual duty, it will be preſumed to be intended of that which 
grows on the grounds lett, and of the quality, and with the meaſure 
uſed at the place of delivery; and, if the tenant fail in making due 
tender, he will be liable to the heritor in damages f Where ſuch 
things are bought at ſo much, by the weight or meaſure, reference is 
underſtood to be had by the parties to the weights and meaſures uſed 
at the place where the goods are to be weighed or meaſured t. 


WHEN more perſons are bound for payment of a ſum, they are 


only liable pro rata, or proportionably, if they are not bound con- 


junctly and ſeverally; but, if the matter of the obligation is indivi- 
ſible, as the delivery of a horſe, or the performance of a fact, each is 
liable for the whole, even where, upon failure, damage and intereſt 
is purſued for b. In all alternative obligations, the election is preſum- 
ed to be the debtor'si, as above. He that has the election may 
change his mind, any time before action is intented, but not there- 
after by the rule in the civil law *, I have already ſhown what is 
the caſe in ſale, where the ſeller has an election, as in the paction, 
De in diem addictione, and the other Legis commiſſorie l. 


Obſervations upon the law of England, in relation to the premiſes. 


A TRANSACTION in the law of England is called an Accord or 
Concord] but it varies not a little, with reſpect to its effect, from what 
a tranſaction has with us: thus, an Accord, or agreement, touching 
an uncertain claim of the one party from the other, (which properly 
is a tranſaction) is not binding, unleſs it is executed; for otherwiſe 


it is conſidered as a Nude contract, without any valuable conſi- 


deration: for example, if one, againſt whom a treſpaſs is commit- 
ted, agree to accept a certain ſum in ſatisfaction, and receives the mo- 


ney, 
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bar againſt an action of treſpaſs; but, if there is a 
day only ſet for payment of the money, if no payment be made, he 
may bring his action of treſpaſs; for, upon the accord, he has no 
means to compel the other party to pay the money ; wherefore, an 
acquittance or releaſe to the debtor, and an obligation in writing by 


him for the ſum covenanted, is neceſſary, by their law, to make an 


accord binding *. 


Bur, by our law, a tranſaction, even without _ to accept 
s, or perſo- 
nal debts, is binding, and action lies for the _— um ; and, if the 
claimant inſiſt for his original debt, the plea of tranſacting it, for the 
ſum agreed, is good. But tranſactions concerning rights of lands are 
not effeetual, unleſs per fected in writing, by our law, according to 
the general maxim with us, That rights to lands cannot be eſtabliſhed 
otherwiſe, than by writings duly ſigned and delivered by the party. 


By the law of England, an accord with ſatisfaction is a good plea 
only in perſonal actions, where debts or uncertain damages are to be 
recovered, but not in real actions; nor can a right and title to freehold 
lands be barred, by acceptance of any collateral fecurity or recom- 
pence ®: but, by our law, if ſuch acceptance were by writing, I make 
no doubt-but the party would be compelled to make over his claim or 
title to the Jand. | 


SUBMISSIONS and arbitrements are likewiſe much limited by the 
law of England, for they can only concern matters of controverſy, 
relating to things, or actions perſonal : but no freehold or leaſe of 
lands can thereon be ain from one to another; nor can debts 
due on record, or upon bond or bill, be the ſubject of a ſubmiſſion, 
the end of arbitrations being to reduce uncertain debts and duties to a 
certainty ; but, if there is a penal bond, with a condition to ſtand to 
the award of the arbitrators, (which is the ordinary method) the bond 
will be forfeited by the party who does not obey the award, for non- 
performance of the condition in ſuch caſe ©, 


CAvUsEs criminal are not arbitrable, becauſe crimes ought to be 
puniſhed for the common good; and tho', in ſuch caſe, the ſubmiſ- 
ſion be by bond, it is void, and the parties may be puniſhed for en- 


tering into it: nor are cauſes matrimonial the ſubject of arbitration, 


but any thing relating to a promiſe of marriage, or to the portion, 
may be ſubmitted *, 


ARBITRATORS (we call them arbiters more commonly) may be 
any perſons that the parties agree to; for the grounds of incompeten- 
cy, that lie againſt judges, are not good as to arbitrators, who are of 
the party's own W if they keep within their powers, their 
ſentence is definitive, but otherwiſe their award, as to what is with- 
out the ſubmiſſion, is void: but where the award is of ſeveral things, 
part within the ſubmiſſion, and part out of it; as to what is beyond 
their powers, it is void; but what is not ſo is good: it muſt be mu- 
tual, and not of one fide only; and final as to what they determine. 
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Tux rule that awards muſt not be of one ſide only, but Equal and 
Mutually ſatisfactory, is to be thus underſtood : That controverſies, 
being between two parties, what is awarded to be done to one muſt 
be an advantage to both, and to diſcharge the one as well as give ſa- 
tisfaction to the other; for, if it does not, it is manifeſtly unjuſt: 
thus, in caſe of a treſpaſs ſubmitted, if the arbitrators award that one 
of the parties ſhall pay the other three pounds, this is void, becauſe 
only on one ſide; - it is not faid for what, and fo the treſpaſs is not 
diſcharged, and he who is decreed to pay has no advantage by the 
award. The caſe is the ſame, where beaſts are unjuſtly taken as da- 
mage feaſant, and detained, and the arbitrators award that the own- 
er ſhall have the beaſts again : this is void ; for it is againſt natural 


| Juſtice to give him his own only again, without ſatisfaction for the 


unjuſt taking and detention. 


 UmpiIRAGE is, when the parties ſubmit themſelves to the award 
of certain perſons, and if they do not agree, or do not deliver 
their own award in writing, before ſuch a time, then to the judgment 
of another as Umpire“; we generally call ſuch one an Overſman. 


A SUBMISSION by bond may be countermanded by deed, ſuch 
authority being, in its own nature, revocable, as a letter of attorney, 
tho' made irrevocable by expreſs words; but then the bond is for- 
feited : if it had been without obligation, one might revoke and for- 
feit nothing e; but if ſeveral plaintiffs and defendants ſubmit them- 
felvEs to an award, one cannot revoke the ſubmiſſion without the reſt, 
for joint acts are conſidered as the acts of one perſon l. Debt, upon 
an award by word only, is, by the law of England, within the ſta- 


tute of limitation, and muſt be ſued within fix years, but it is otherwiſe 
of an award by ſpeciality e. 


IT is provided by ſtatute, in England, that parties may agree that 
their ſubmiſſion, to the award or umpirage of any perſon or perſons, be 
made a rule in any of his majeſty's courts of record ; and that they may 


inſert ſuch agreement in the condition of their bond, and a rule of 


court ſhall thereupon be made, and the parties ſhall be concluded by 
ſuch arbitrement or umpirage : and, in caſe of diſobedience thereto, 
the parties neglecting or refuſing ſhall be ſubje& to all the penaltics 
of contemning a rule of court; unleſs it appear, on oath, that ſuch 
award was corruptly or unduly procured. Provided that this ſtatute 
ſhall extend only to ſuch matters for which there is no other remedy 
but by perſonal action, or by ſuit in equity f. 


By the law of England, an award, upon a verbal or parol ſubmiſ- 
ſion, awarding money to be paid, is good, but not if a collateral 
thing is awarded; as to grant a releaſe, unleſs, upon failure, money 


is awarded: upon ſuch awards action (of afſumpfit) upon the caſe 
lies s. 


ARBITRATORS cannot make an award of a freehold, as to 
adjudge the land of one to another, tho' the ſubmiſſion be by 
deed. If the condition of the obligation be to ſtand to the award 
of the arbitrator, for a title of certain lands; and he awards the lands 
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to one, and that the other ſhall releaſe to him, or pay a certain ſum; 
tho' this award is void, as to determining the right, and changing 
the eſtate, ſince it is real, yet, becauſe it is within the ſubmiſhon, 


the party is bound to perform it, or forfeit the bond *. 


Ir the bond of ſubmiſſion be to ſtand to the award of the arbitra- 
tor, as to all matters between the parties, and he awards that the one 
ſhall releaſe to the other all demands and queſtions between them, 
till the award, it is good as to all before the ſubmiſſion, but void as 
to what happened in the mean time thereafter; for an award may 
be good in part, but void as to other parts, which may be either a- 
gainſt law, or out of the ſubmiſſion ®. 


AN award, as to one of the parties only, is not good: thus, if it bear 
that the one go quit of all actions had by the other againſt him, and no- 
thing is ſaid of the actions which he hath againſt the other, it is void: 
but if there be a general ſubmiſſion, the award may be of part; provid- 
ed, that it contain no clauſe that the arbitrators ſhall determine upon all 
the premiſes ; for, if there is ſuch clauſe, the award ought to be of all 
cauſes of which he hath the cognizance, or otherwiſe it is void, as 
being in part only!. 


EvERY award ought to be, in the firſt place, made according to 
the very ſubmiſſion or compromiſe, touching the things ſubmitted. 
2dly, It muſt put a final end to the A compromiſed. auly, 
It muſt appoint either party to pay to the other ſomething beneficial, 
in appearance at leaſt. 4hly, The performance muſt be poſſible. 


And, 5thly, there muſt be a means whereby either party may come 
at what is awarded to him. 


NE1THER natural or legal diſabilities can hinder one from being 
arbitrator, as above; and even a ſubmiſſion may be to one of the par- 
tics in conjunction with ſome other perſon ; and (which ſeems extra- 
ordinary) a bond may be given to the arbitrator by both parties, to 
ſtand to his award, and the bond would be good, tho the referee would 
be intitled to the penalty, if they refuſed to perform his award ©. 


WHERE a ſubmiſſion is to the award of certain arbitrators, and, 
if they diſagree, then to the umpirage of another ſpecially named : 
the ordinary courſe is, to provide, that the arbitrators ſhall make their 
award before ſuch a day; and, if they do not, to the umpire, pro- 
vided he gives his award before ſuch other day: or there may be a 
a power 2 in the ſubmiſſion to the arbitrators, to name an um- 
pire, and regularly they ought not to elect him, till after the day li- 
mited for their giving judgment. The arbitrators muſt meddle with 
the whole, or the umpire with the whole; for they cannot meddle by 
parcels, unleſs it is expreſsly allowed in the ſubmiſſion f. 


AN award is in nature of a judgment, wherein there ought to be 
plainneſs, and nothing left for the collection of the arbitrator's mean- 
ing; for his judgment, and not the judgment of another upon his 
words, is the rule: thus, it an award be, that one ſhall give ſecurity 
for the ſum, but does not mention what kind of ſecurity, it is void 
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for uncertainty ; but if the arbitrators obſerve their commiſſion, and 
keep within their juriſdiction, their ſentences 9 are definitive, 
and there lies no appeal *; but, in certain caſes, as after-mentioned, 
they may be brought under challenge. 


BEFORE making the award, the arbitrators inſiſted, that ten guineas 
a-piece be paid them for their trouble ; one of the parties refuſed, 
and the other paid the whole ; the court of chancery thought it dan- 
gerous to ſuffer one fide only to give money to arbitrators, and there- 
fore ſet aſide the award b. 


A su uss io, tho' by rule of court, was revocable before the 
late ſtatute*, for nothing under the legiſlative authority can make it 
irrevocable 4, and therefore, in other caſes, it is ſtill revocable. 


By our law, a ſubmiſſion is irrevocable by either of the parties, be- 
ing a direct contract between them, that the arbiters, or overſman, 
ſhall have the deciſion of their controverſies ſubmitted; from which 
the one cannot reſile, without the conſent of the other, as is the caſe 
of all contracts: but I conceive, that, if all the parties concur in the 
revocation, it may be revoked; in the ſame manner as the parties may 
agree between themſelves, notwithſtanding the ſubmiſſion; or may, 
by mutual conſent, diffolve the contract they had entered into, as in 
other ſuch like caſes. 


An umpire or overſman, uſually, with us, has no power to judge, un- 
leſs the arbiters diſagree, and regularly they ought to ſubſcribe ſuch dif- 
agreement; or at leaſt one of the arbiters muſt concur with the overſ- 
man in the judgment given, ſetting forth the diſagreement of the ar- 
biters ; and, by ſpecial ſtatute, decrees arbitral, proceeding upon a 
ſubmiſſion in writing, cannot be ſet aſide otherwiſe than upon a proof 
of bribery, or corruption of the arbiters or overſman ; * 
ſubmiſſions or agreements, that they may be made a rule of court, 


have no place with us. 


WHETHER,in any other caſe than that mentioned in the above ſta- 


tute, arbitrements are not to be unravelled, unleſs on proof of corruption 


in the arbitrators, by the law of England, may be a queſtion ; and it 
would feem from the above and following inſtances, that the rule 


is not general with them, to the ſame effect as with us*. 


AWARDS have been frequently ſet afide in England, eſpecially 
in the court of chancery in equity, not only upon account of cor- 
ruption in the arbitrators, or where the award is of one ſide only, as 
above ; but likewiſe where it appears that the arbitrators have been 
miſtaken, or to have had an intereſt in the thing in controverſy, or 
to have been guilty of evident partiality, or even where the award was 
exorbitant; ſo, where they awarded four hundred and ninety-five 

ounds againſt one of the parties, for —_ the other, who was a 
ae a bankrupt knave, to repair his honour, as they called it, 
the award was ſet aſide f. However, an award, being in effect a 
judgment, it can only be exponed by itſelf; and therefore, regularly, 

hs 


commiſſion, 
there general- 
ly lies no ap- 
peal againſt 
the award. 


18. What if 
the party a- 
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the award, to 
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19. A ſubmiſ. 
ſion, by rule 
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not be made 
irrevocable, 
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ry and cor- 
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22. A ſurety, 
when the time 
of payment of 
the money, 
by the princi- 
pal debtor, is 
paſt, may pay 
it, and put 
the counter 


bond in ſuit. 


23. By the 
common law, 
no relief lies 
to one cauti- 
oner, who 
pays the 
whole debt, 
againſt the 
reſt, but relief 
granted in 
equity. 
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cure him. 


25. If one, 
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ſhall have re- 
lief againſt 
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it is neceſſary that the objections to the ſame appear on the face 
of it *, 


SURETIES in bonds regularly, by the law of England, are not 
liable for the debt, where the principal debtor is ſolvent, unleſs it is 
otherwiſe provided; and therefore, if ſureties are taken, each is bound 
for the whole debt as principal debtor, and all of them ought to be 
jointly diſtrained, that, if any of them cannot pay his ſhare, the 
reſt may anſwer the whole; ſo that ſureties, by their law, ſimply 
taken, and not binding as principal debtors, — both the be- 
nefits introduced in their favour by the civil law, viz. Beneficium or- 
dinis, that the principal muſt be firſt diſcuſt, and Beneficium diviſionis, 
the benefit of having the debt proportionated among them that are 
ſolvent. The firſt takes place with us, where it is not otherwiſe pro- 
vided, which is uſually done by taking principal and cautioners bound 
jointly and ſeverally; and, as to the other, without ſuch words, or 
others to the ſame effect, each cautioner is only liable for a proportion 
of the debt, where more are ſimply bound. 


IT is cuſtomary in England for fureties to take from the princi- 
pal a counter bond to ſave them harmleſs, as with us to have a bond 
of relief to that purpoſe ; and in ſuch bond a certain time ought to be 
fixed for payment of the ſum by the principal, and, on default of 
which, the counter bond may be put in ſuit againſt him ; but, with- 
out any counter bond of relief, the cautioner paying the debt has re- 
courſe againſt the principal for his indemnification. One bound for 
another, and having a counter bond to ſave him harmleſs, needs not 


wait till he be ſued for the debt, but may pay it at the day, and then 
the counter bond is forfeited e. 


By the courſe of the common law, in England, no action lies to 
one of more ſureties who pays the debt, againſt the reſt for contribu- 
tion; but, by the cuſtom of London, ſuch contribution takes place; 
and likewiſe in general, upon a bill in chancery, relief is granted to 
him that pays the whole debt, againſt the reſt for their proportion , 


and the creditor will be bound to aſſign over his debt to ſuch ſurety 
for that purpoſe ©. 


Ir a mortgage is granted to the ſurety to counter ſecure him, and 
thercafter he becomes bound as ſurety in another debt, the principal 
debtor cannot redeem in equity, without paying that other debt like- 
wiſe; for he that will have equity to relieve himſclf, where the law 
cannot, ſhall do equity to him againſt whom he ſeeks to be relieved i. 


Ir one, under arreſt, finds bail for a debt wherein ſureties were 


bound, and they, being ſued, paid the debt, they ſhall have the bond 
aſſigned to them againſt the bail, to be reimburſed s. 


By our law, in ſuch caſe, all the perſons bound for the ſame debt, 
whether in the bond itſelf, or in order to ſuſpend execution thereon, 
are bound to relieve one another proportionably ; but, in the other 


matters above mentioned, there is little or no diverſity between the 
law of England and ours. | 


A BOND 
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ment)p. 139. 


b Bract. I. 2. 
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A BoND creditor may, in the court of chancery, get made over 
to him all counter bonds or collateral ſecurities given by the ptincipal 
debtor to the ſureties, that he may have the benefit of the ſame for te- 
covery of his debt *, which is an act of juſtice expedient for the ſureties 
themſelves, who may be directly ſued by the creditor for the debt. 


SURETY taken for freeing or ſetting at liberty a defendant arreſt- 
ed, or impriſoned upon a civil action, that he ſhall ſiſt himſelf in court, 
or appear on a day certain, is called a Bail-bond; for, when one is 


ſued in any civil action in England, he muſt find bail for his appear- 


ance, or otherwiſe he is impriſoned ; and this bail is either Common 
bail, in which any perſon merely nominal may interveen as ſurety ; 
or Special bail, where the ſureties muſt be men of ſubſtance, anſwer- 
able for the ſum claimed; this laſt muſt be given, if the debt is 10 /. 
or above: by this bail the ſureties are bound to ſatisfy the condemna- 
tion and colts, or to render the defendant to priſon *, 


THis is of the nature of caution, as law will, as we term it, but 
which is taken only from ſtrangers, who take on accompts for fur- 
niſhings in royal borows, and are there arreſted for the ſame, in or- 
der to ſubject them to the juriſdiction of the borow court; but, in 
other _ perſons ſummoned in a civil action, regularly cannot be 
impriſoned, and ſo need not find bail for their appearance: before 
the admiral court indeed, in maritim cauſes, a defender, when the 
ſuit is called, muſt find bail for his appearance, and ſatisfying the 
debt purſued for, and otherwiſe he is not allowed to make any de- 
fence ; this is termed Caution, Judicio ſiſti et judicatum ſolvi. 


WHEN bail is given for a party's appearance, either in civil or 
criminal cauſes, the party is either under arreſt, or in priſon: and if 
the ſureties ſuſpe& he will flie, they may ſeize him, and carry him 
before a- juſtice, to find new ſureties, or be committed to priſon in 
diſcharge of the bail. Surety for one's appearance, tho' he was ne- 
ver arreſted, or in priſon, is called, in the law of England, Mainprize, 


whereby a man is taken into friendly cuſtody, who might otherwiſe 


be impriſoned, upon ſecurity given for his appearance, at a time 
and place aſſigned: in this caſe the mainpernors, if the party does 
not appear, forfeit their recognizances, and cannot free themſelves, 
by obtaining him to be impriſoned, as in the caſe of bail, as above. 


OATH of the defender, in civil cafes, is a regular proof, by our 
law, but it is not ſuch by the common law of England, except in 
the caſe of Wager of law : only a defendant, in a court of equity, 
or ſpiritual court, muſt make anſwer upon oath; and, if he make a 
falſe anſwer, may be indicted for perjury: but, in judicial proceeding, 
there is the above particular kind of trial, called Wager of law, which 
I ſhall touch upon here, as being incident to certain kinds of con- 
tracts. To Wage or Make law, (for it is expreſt both ways) is © to 
de take an oath at the bar, that he the defendant owes not the debt 
« demanded, or any part thereof ;” he muſt bring with him eleven 

erſons, or ſo many as the court ſhall order, that will ſwear, they 
Ealere he ſays the truth, but which may be diſpenſed with by the 


court ©, 
Fifi THis 
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Tisis not an oath taken upon the reference of the plaintiff; for 
the defendant may thus exoner himſelf, even where the plaintiff can 
ove his claim by witneſſes; it takes place where the debt groweth 

y word, ſo as the defendant might have paid or ſatisfied it in ſecret, 
without any witneſſes. By this oath the 3 is 1 barred; 
nor can the defendant, in ſuch caſe, be indicted for perjury. It 


may be taken in an action of debt, upon a promiſe or — con- 


tract; but, if the plaintiff brings an action of treſpaſs upon the Caſe, 
for ſach debt, the defendant cannot wage his law ; for where a con- 
tempt, treſpaſs, deceit or injury is ſuppoſed in the defendant, he 
ſhall not wage his law ; for the law will not truſt him in ſuch caſes 
with an oath to diſcharge himſelf; but in ſome caſes of debt, detinue 
and account, the defendant is allowed to wage his law“. 


A MAN outlawed or attainted, in an action of attaint, or upon an in- 
dictment for perjury, or otherwiſe, whereby he becomes infamous, 
ſhall not wage his law, nor where the ſuit is for the king®. By our 
old law, where a defender was to purge himſelf of any debt, or crime, 
wherewith he was charged, he bchoved not only to ſwear himſelf, but 
likewiſe to have 11 or 12 compurgators, to {wear that they believed 
he told the truth*; which method of procedure is ſimilar to the above 
proceeding, but is aboliſhed by diſuſe, many ages ſince: and, at pre- 
ſent, we have nothing in our law that reſembles this method of pro- 
ceeding. A defender cannot exoner himſelf of the debt ſued for by 
his own oath, unleſs the purſuer refer his claim thereto, and then re- 
gularly the oath puts an end to the diſpute, and no farther inquiry is 
to be made touching the ſame ; but, if he ſwears falſely, he may be 
tried for perjury. 


THe rule in the law of England, as to ignorance of law and fact, 
which frequently is incident to contracts, is, I hat ignorance of the 
law excuſes not, for every man, at his peril, is bound to take know- 
ledge of the law of the realm, as well the law made by ſtatute, as 
the common law; and all the ſubjects are underſtood to be preſent at 
making the ſtatutes, and ſo none of them can plead ignorance of the 
ſame; but, in ſeveral penal ſtatutes, they that be ignorant are except- 
ed, by the expreſs words of the ſtatutes themſelves; for then the intent 
of the makers of ſuch ſtatutes was, 'I hat none ſhould be bound, but 
they that have knowledge thereof: but that one ſhall be excuſed in 
the law, by ignorance of the law, only for that he is ignorant, few 
or no caſes occur: but ignorance of the fact or deed, which may be 


*Coke 1. 
inſt, 295. 


b Coke ibid. 


c Leges burg. 
c. 28.quon, 
attach. Co 20. 


called ignorance of the truth of the deed, may excuſe in many caſes; 


but never where one, from the nature of his office, was bound to 
know or inquire into the circumſtances of the fact. Thus, where a 
ſheriff, by a replevin, delivers other goods than thoſe which were 
diſtrained, an action of treſpaſs ſhall lye againſt him, and ignorance 
ſhall not excuſe him. But, in the like cafe, by our law, if a meſ- 
ſenger poinds other goods than the debtor's, he is excuſed, provided 
they were in the debtor's poſſeſſion, and the owner did not appear 
at the time, and offer his oath, that the goods were his, 


NEGLIGENCE is called, in the law of England, Laches, (from 
an old French word that ſignifies Slackneſs) and the rule is, F no 
aches 


à Pr. and ſtud. 
dial. 2. C. 46. . 
47. 


e Litt]. lib. 3. 
ſe. 438. et 
ibid. Coke. 


9 Littl, ſe. 
233, et ibid, 
Coke. 
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Laches ſhall be accounted in infants or femes covert (married wo- 
men): but there is an exception as to conditions, charges and penal- 
ties, going out of, or depending upon an original conveyance of 
lands; for, in theſe caſes, Laches ſhall be adjudged in them as well 
as in any other -: and regularly the law of England ſubjects every 

erſon to diligence, and hates folly or negligence*, And the rule 
0 down in our law, That a party's negligence muſt be hurtful to 


himſelf, holds in their law, and he muſt be anſwerable for the loſs 
incurred thereby, 


DEFAULT is the ſame with fault, and concerns A noor- fail- 


ures, as well as judicial; but, in a ſtrict acceptation, it is legally taken 


for a party's non - appearance in court, whereupon judgment by De- 
fault is given; but, if there was a lawful impediment or cauſe allow- 
ed by law, ſuch as impriſonment, &c. in ſuch caſe, an outlawry, by 
default, may be reverſed by writ of error. With us a decree in ab- 
ſence, thro' default of appearance, is eaſily opened, and the party 


reponed or reſtored againſt it, which regularly is done, only upon 
payment of the expence. 


As to damage, which is frequently incident to obligations and 
contracts, the advice given in the civil law, to add a penal ſum that 
ſhall be due upon non-performance, is, for moſt part, followed by 
cuſtom in England. Thus one, in ſuch caſe, grants his bond for a 
certain ſum, with a condition annexed, that, if ſuch a thing be done, 
or ſum paid, in the time limited, the bond ſhall be void, but otherwiſe 
ſhall ſtand in full force: in others, the damage is taxed by the jury, 
except where ſpecial ſtatutes determine it, as is ſometimes done. 


DELAY regularly is incurred with us, by non-payment at the 
day or term; but where a forfeiture of a right is to enſue, we re- 
quire a declaratory of the irritancy, i. e. a decree, findihg, that the 
forfeiture is incurred thro' non-payment or performance; which is 
requiſite in the caſe of feu- rights or leaſes, theſe being voidable for 
non-payment of the duty for two years; and in wadſets ſubject to 
forfeiture of the lands, thro' non-payment of the ſum at the time 


limited, and payment at the bar, or at a day aſſigned by the court, is 
always ſuſtained to avoid the penalty or forfeiture. 


Ix the law of England, where the feoffor or leſſor is intitled to 


re- enter for breach of a condition, . to the deſtruction of the 


eſtate, he muſt make a demand on the day of payment, upon the 


land, where he muſt remain, till it be dark, that he cannot ſee to tell 
money. | 


As to the place of payment, or performance of obligations, where 
none is mentioned therein, the rule laid down, by the law of Eng- 
land, is, That where one grants a feoffment in mortgage, and no 
place for payment of the money is thereby determined, the feoffor 
mult tender the money to the perſon of the feoffee, if within the re- 
alm; and, if the feoffee is out of the kingdom at the time, the fe- 
offor ſhall enter into the land, as it he had duly tendered the money 
according to the condition; ſince the feoffee is the cauſe that it could 


not 


it ſhall be ac · 
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infants, or 
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36. What is 
— in 
order that the 
ſeoffor or leſ- 
ſor may re- 
enter, for 
breach oſ a 
condition. 
37. Where 
muſt per- 
formance be 
made in per- 
ſonal obliga- 
tions for 
ſums of mo- 
ney, and in 
mortgages,or 
in delivery of 
things, when 


+ * 
4595 
n 5 


* © - * In * ” 8 
N » 4 * 1 1 „ 
— 
—— — — ob * 4 

— — 2 > 2 8 — 

OY * C * 

— «a — 
_ — — — 


- — — 
- — — — 
=» I 1 * 


———— —— — 


2 2 ana”, 
2 —— 
— — - - 


D - "> 2 > 4 A 1 


- * * DC . 2 oy — 7 4 
OO = UAE OO — | 
. 1 — — / "2 — Cr ̃ͥͤPM'—— — = — 1 


= 
— he 
. 1 2 


4 


—— 


— —— —— 


® -+ 
3 


— Wy = 
% 75m. mer” 2 * 


— 
——— = a 2 
— 
— - * — 
— ; G — ba 4 - — W 
= SEE 


=_ — - - ” — — — 


— 5 r 
— 
3 
— 


* N * * 2 * » 
— — ee re % * 4 * — 
— — . LS — _ 2 
Fs —— — o by 7 — 7 A 2 1 — 1 
. M2 r 28- —. ms 


a 


—— — 
8 <> = — 


- 1 * W © — . — 
a - rr 
_— l — a 
— * - — * _ 
mY - — — * 


— 


— 
: 
— — 
_ - * — = ad =_ 
— 35 —— = — 
ab * 2 gg 3 
2 1 > 2 _—— \ 
— XL ; ; | 
- — wr = SY þ — 5 
: : ' 
5 | | 
< + > og ö 
” ant "EX 
l — 8 = p 
*- * —_ \ — 
——— — — — +  - — 


= — 


no place is 
mentioned. 


1. Obligati- 
ons, diſſolved 
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the private 
party may 
only re- 
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tereſt as to 


paſt failures. 
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not be got done: and the caſe is the ſame in perſonal 2 for 
example, to pay 208]. in caſe 10 J. is not paid on a preciſe day: but, 
if it is to deliver corn, timber, or the like, the obligor muſt be ad- 
viſed by the obligee, at what place he will have delivery made, and 
deliver the ſame accordingly: as to rent ifluing out of land, it ſuffices 
that it be tendered upon the land: but, as to corporal ſervice, it muſt 
be performed to the perſon of him to whom due; and, if one is 
bound to pay a certain ſum of money, at a place certain, in any time 
during his life, he muſt give notice to the obligee, at what time he 
ſhall pay the ſame, that he may accordingly attend and receive it *. 


In the caſe of wadſets with us, the time and place of payment, or 
conſignation of the ſum, is commonly determined in the deed ; and, 
if it ſhould not, the debtor who intends to redeem muſt premoniſh 
the party to receive the money at a convenient time and place, and, 
upon his default, conſign it upon the conſigner's 2 and then ſue 
a declarator before the court of ſeſſion, that the lands are redeemed 
by the conſigned ſums, which the wadſetter gets a warrant to uplitt ; 
and, if the creditor is out of the kingdom, the conſignation proceeds 
on letters in the king's name, to premoniſh the wadletter at the mar- 
ket-croſs of Edinburgh, 'pier and ſhore of Leith, to receive the mo- 
ney, or that — it ſhall be conſigned: and, in perſonal bonds, 
the debtor, to avoid a charge upon his bond, muſt pay, or tender the 
money to the creditor, and, on his refuſal, conſign it, as above: and, 
as to tenants, they muſt pay their rents, or conlign the ſame as any 
other perſonal debtor ; and, if they are threatened to be diſtrained, 
cither by the landlord, or creditors of his, in a poinding of the 
ground, they may offer their reſting rents to the meſſenger who car- 
ries on the poinding ; and, if he proceed thereafter, he is guilty of 
ſpuilzie: and, as to grain or vital, they are bound to carry it to any 
place, within the barony, that the heritor ſhall appoint, but nowhere 
elſe, unleſs it is expreſsly covenanted by the leaſe. 


n 
Liberation from Obligations. 


SECTION I. Liberation by Mutual Conſent, Payment, or 
Performance. 


A TER having treated of perſonal obligations, viz. how they 

are conſtituted, it is moſt natural to ſpeak of the manner how 

they are diſſolved: but I am not here to diſcourſe of the common ex- 

ceptions againſt all rights, as Preſcription, Circumvention, &c. theſe 

being diſcuſſed in other places, but only of the proper ways of extin- 

omg perſonal obligations, which is either b Mutual Conſent, 
erformance, or the Equivalent. 


OBLIGATIONS are diflolved by mutual conſent, when the par- 
ties agree to reſile or recede from the contract, as if it had never ex- 
iſted, which, it is plain, can only take place in conventional obliga- 
tions; for, as to natural obligations, they are indiſpenſibly binding, 


tho', as to paſt failures in ſuch duties, the private party may remit 
is 


* Littlt, ſe&, 
340. et ibid, 
Coke. 


a Jone 19» 
1745. Camp- 
bell. 


v py, inſt. 
quid. mod. 
toll. oblig. 

e L. 87. ff. 
de ſolut. 

« L. 46. fl. 
h. t. de ſolut. 
L. 23. 1. 40. 
ff. eod. tit. 


f July 13. 
1675. Scrim- 
eour. 

t L. 9. ff. 
h. t. 


ad. june 
21. 1610. 
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his own intereſt : where payment or rformanke is made, it is on 
the footing of the obligation that is ſo implemented ; whereas, in the 
other caſe, matters are conſidered as if no obligation had been con- 
tracted: and, by the ſame rule, tho' an heritable debt had been re- 
nounced, yet, if the ground of it is ſtill extant, and the renunciati- 
on neither judicially produced nor regiſtred, it may be reſtored and 
given back to the LM ws and money borrowed on the old ſecurity, 
as if no renunciation had been granted; provided the debtor was in 
ood circumſtances at the time. Here the renunciation is mutuall 
paſſed from, and the old ſecurity revived, which cannot be done in 
rejudice of creditors prior to the new borrowing, but will have efſect 
tween the parties and ſubſequent creditors, | 


Tux moſt direct implement of obligations is by payment or per- 
formance, which is the natural diſſolution of the obligation“: all 
that have the free management of their own eſtates, even tho' indict- 
ed for a crime, may make it ©; and factors or mandataries who have 
the free adminiſtration , provided it is a debt that could in law be 
exacted :: and payment may be made for one that is ignorant of it, 
or even againſt his will, becauſe he cannot hinder the creditor to take 
his payment where he can get it: but, if Joyner is made by the 
cautioner, the principal debtor cannot found on the diſcharge to him 
without his conſent ; becauſe the cautioner may uſe the creditor's 
name for operating his relief, and is intitled to an aſſignment for that 
effect; fo that, without the cautioner's concurring, ſuch payment is jus 
tertii to the principal l. The defender's . to prove payment, 
and ſuccumbing, does not liberate the purſuer from proving his li- 
bels, if the — proponing payment, denies the libe for o- 
therwiſe he mght be concluded by an act of litiſconteſtation. 


THe creditor is the proper perſon to whom payment ought to be 
made, even tho' under a criminal proſecution b; or the creditor's 
mandatary, provided he remain in the ſame ſtate as when the autho- 
rity was given; but if he becomes a ſlave, a bankrupt, or under any 
diſability which is known to the debtor, payment to him will not a- 
vail i. The mandate muſt either be ſpecial, or general with a clauſe 
of free adminiſtration * : and even where the mandate is recalled, pay- 
ment, bona fide, made to the ſuppoſed factor, will liberate the debt- 
or!; which will likewiſe hold altho' it is thereafter improven as falſe, 


if there was no ground to ſuſpect the ſame v. A meſſenger that has a 


caption to execute againſt the debtor has not thereby an authority to 
receive payment ; and, if payment is made to the meſſenger, to avoid 
impriſonment, it will not liberate the debtor, who could otherwiſe 
have obtained his liberty ; for mY in ſuch caſe, the money ought 
to be conſigned in the hands of thole having the charge of the pri- 
ſon: but, in executing a poinding, payment made to the meſſenger 
is ſufficient to exoner the debtor, becauſe ſuch is the form of the dili- 
gence, that the goods muſt be offered by the meſſenger to him, on 
payment of the debt. One's wife, or even his ſervant, has a pre- 


ſumed mandate to receive payment, by poſſeſſing the bond, or by 


being in uſe to do ſuch kind of buſineſs o. 
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Ir was frequent among the Romans, and ſometimes is practiſed 
with us, that one becomes bound, in the obligation, to pay to the 
creditor, or to another ſpecially named: this other is termed Adjec- 
tus ſolutioni ; and, by the civil law, the debtor, in every caſe, might 
pay, even againſt the creditor's conſent, to the perſon adjefted*, on this 
ground, that ſuch is the quality of the obligation, which the creditor 
cannot afterwards alter. But it is more natural, ſince the other perſon is 
added for the behoof of the creditor only, and, as his implied manda- 
tary, that the creditor's countermand ſhould be ſufficient to exauc- 
torate him, and to make void the payment made to him after ſuch in- 
terpellation, and ſo the lords of lellon have decided ®, If the adject- 
ed perſon become bankrupt, or fall under any other diſability known 
to the debtor, payment cannot be made to ſuch perſon *, 


PAYMENT made, bona fide, to a perſon having no manner of 
right, will ſometimes liberate the debtor. This is founded on the 
rule of law and equity, that Bona fides non patitur ut idem bis exi- 

atur i, i. e. Double payment is -_ good conſcience. Thus, tho 
before payment, the right was adjudged from the creditor, which, 
without intimation, denuded him, payment made to him, notwith- 
ſtanding, was ſuſtained ; and payment, by tenants, to their old maſ- 
ter, bona fide, is ſufficient, tho' another is publickly infeft on an ir- 
redeemable difpoſition ; but the titles of ſingular ſucceſſors, judicially 
produced againſt them, or perſonally intimated, will put them in ma- 
la fide ; but it is doubted, if a proceſs of mails and duties, or arreſt- 
ment of the rents, eeding on a right from their old maſter, be- 
fore production of the titles, will have that effect. 


PAYMENT before-hand is preſumed colluſive, and will not fave 
the tenants againſt a ſecond payment to the perſon that ſhall be found 
to have beſt rightf. Payment of a joint duty for ſtock and tithe, 
by the tenants, liberates them from the tithe-maſter, ever after inhi- 
bition duly intimated to them *, 


As fore-hand payment will not be ſuſtained to tenants, againſt their 
maſter's creditors, of the current term, ſo neither will it to a ſubtenant, 
in a queſtion with the heritor, who has action againſt him for the rent, 


of which he cannot be prejudiced by ſuch precipitation“; but it will 


not be deemed fore-hand payment to pay one half of the rent at the 
term of entry, and the other at the next term thereafter, if either, 


by the tenor of the tack, or cuſtom of the barony, ſuch method of xg 


ayment is ſupported i: and, by the fame rule, where the entry is at 
\hidunday, and, by the terms of the ſett, the whole year's rent is 
payable at Martinmas thereafter, (ones of the year's rent, payable 
at Martinmaſs after the entry, will be good to maintain the tenant in 


the poſſeſſion till the Whitſunday following, and not ſubje& him in 


a ſecond payment to an intermediate arreſter of the rents; for, in 
theſe caſes, there can be no preſumption of fraud in the tenant. 


PAYMENT of a bond, granted to a husband and his wife in con- 
junct- fee and liferent, made to the husband without the wite's con- 
ſent, will not exclude her from the liferent *. Payment, upon a de- 
cree of preference in a multiple-poinding, ſecures both payer and re- 


ceiver, 


q L. 57. ff. 
de reg. jur. 
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ceiver, by ſpecial: ſtatute * ; but the act repones the party prejudiced, 
2 the receiver, on ſhewing a juſt cauſe of abſence, and the court 

ways allows a party to be heard againſt all decrees in abſence, on 
payment of the other party's expences; ſo that if the cafe come to be 
reviewed, in a ſuſpenſion or reduction, there is no doubt but the 
grounds of preference between the competitors will ſtill be conſidered 


according to their importance, without reſpect to the former de- 
cree in abſence. 


REGULARLY payment muſt be made of the whole debt“; but if 
part of it is Aliquid, then what is liquid may be paid with reſervation 
of the other ©; and, if the debt is contained in ſeparate bonds or ob- 
ligations, any one of them may be paid without the reſt. If the delay 
of payment or performance is only in behalf of the debtor, he may 
pay before the term“; but, if it is for the creditor's behoof likewile, 
as in the caſe of a bond bearing intereſt, it cannot be paid before the 
term, without the whole intereſt that ſhall be due at the terme. 


Ip a debtor, in England, comply with. a ſtatute of bankruptcy, 
taken out againſt him by his creditors, and make a fair furrender of 
his effects, = is acquitted of his debts; and therefore one of the cre- 
ditors of ſuch bankrupt, purſuing here for the reſidue of an Engliſh 
bond, was excluded from his claim, as being wholly extinguiſhed f, 


Ox that is debtor in ſeveral ſums, by different obligations, 
may apply the payments, at the time they are made, to. which of 
them he pleaſes ; and, if he fails, the creditor has the right of appli- 
cation, which he muſt do in the ſame manner as the law preſumes he 
would have done had he been debtor himſelfs. If none of them 
make the application at the time of payment, the indefinite pay- 


ments will, by the civil law, be applied in the firſtplace to the intereſt 


of all the ſums® ; and next to the principal ſums that were exi- 
gible at the time; and of theſe to that which preſſes the debtor moſt, 
or is moſt hazardous to him if not paid; as to a debt, which, if not 
paid, would infer an irritancy or penalty againſt the debtor ', to one's 
proper debt, rather than to that wherein he is debtor upon account 
of another *, 


WHERE one owes a bond bearing intereſt, and another not bear- 
ing it, the indeſinite payment, by our law, ought rather to be appli- 
ed to that which does not bear intereſt!, tho' that ſeems contrary to 
the rule in the civil law ®; for it is to be preſumed, the creditor 
would not have reccived it on other terms, or forthwith done diligence 
for the debt not bearing intercſt. The rule likewiſe, in the civil law, 


was to apply indefinite payment to a debt ſecured by caution or pledge, 


rather than to that which is without ita; but our law, on the con- 
frary, applies it to that debt which is without caution or pledge, that 
the creditor may not loſe it ; and the debtor's application of indefi- 
nite payment, when he is inſolvent, is not regarded ®. It may be 
laid down as a rule in our law, that, unleſs ſpecial application is made 
of indefinite payments at the time of payment, the creditor has the 
application even in competition with other creditors: thus, one hav- 
ing certain debts in his perſon, ſecured by inhibition, and others not, 
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was allowed to apply all the indefinite payments to the debts whereon 
no inhibitions were uſed, and keep up his other debts in prejudice 
of the other creditors of the bankrupt* ; and one that was creditor in 
an open account, which, at the time of the indefinite payment, was 
current, but expired quoad modum probandi, viz. as to the mean o 

roof by witneſſes, before the competition, was allowed to apply the 
indefinite payment to it®; but if a third party is ſubſidiarily liable for 
any of the debts, as cautioner, or the like, the application muſt be 
ſo made, as he may have equal benefit of the indefinite payments with 
the creditor, viz. proportionably with the whole debts. 


Ir the bond is in the debtor's hand, or is not produced by the cre- 
ditor, it is preſumed to have been retired upon payment, or at leaſt 
upon the creditor's conſent to paſs from his right“; nor will miſſive 
letters, or other writings by the debtor, owning or reſerving the bond, 
be good, unleſs the bond itſelf is produced: all this is founded upon 
the rule, that Chirographum apud debitorem repertum, vel apud credi- 
torem non repertum, præſumitur ſolutum*: this will even hold in the 
caſe of an hetitable bond on which infeftment followed, if the princi- 
pal bond and ſeiſin are in the debtor's hands. A cautioner's ang 
the bond will defend him againſt the creditor, tho', to operate his relief 
againſt the principal debtor, he muſt have a diſcharge or aſſignation to 
the bond, for otherwiſe the payment is not preſumed to E. been 
made by him *, This preſumption may be taken off, by proving that 
the bond came into the debtor's hands ſome other way than by the 
creditor's conſent, If there are divers obligations for the ſame debt 
that can ſubſiſt ſeparately, as a principal bond, and a bond of corrobo- 
ration, the debtor's having the one retired without a receipt of pay- 
ment, or the creditor's not producing it, docs not infer this preſump- 
tion, if the other is entire in the creditor's hands s; which is a ſuf- 


ficient ground of debt, and muſt therefore receive execution, unleſs 
taken off by the creditor's oath. 


THREE conſecutive receipts of years or terms rent, following 
each other, preſume payment of all preceedings: if the rent is pay- 
able annually, as in victual rent, there muſt be diſcharges for three 
years inſtructed; but, if it is termly, as in money-rent, or intereſt of an 
heritable bond, acquittances of three terms are ſufficient. This is like- 
wiſe the caſe of feu- duties, and other annual preſtations, as fees, ſala- 
ries, and the like, after three ſuch conſecutive diſcharges. The debt- 
or is likewiſe thus excluded from an allegation of over-payments ; for 
tis preſumed all former payments were eounted®: partial receipts, or 
one diſcharge including that number of years or terms, or payment 
inſtructed by witneſſes, where they are competent, or by oath of par- 
ty, will not do as to preceedings'. Three ſuch diſcharges by cham- 
berlains or tutors will preſume only payment of bygones during the 
time of their adminiſtration *; becauſe the preſumption is founded up- 
on the ſame perſon's reiterating the acquittances without reſervation. 


IT is remarkable, that tho* money given in payment had been 
ſtolen, yet the party who receives it, bona fide, for valuable confide- 
ration, 1s not liable to reſtore the ſame to the owner ; eſpecially if 
it had been conſumed by the receiver, or mixed with his other money, 
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ſo as it could not be known *. 


489 
The caſe is the ſame as to bank- 


notes; this is admitted for the benefit of commerce, which could * 


not be ſupported without the abſolute currency of mohey and bank- 


notes; and, as this is the law in other countries *, ſo it is received 
with us ©, 


SecTION II. Diſcharges, or Acquittances. 


PAYMENT may always be proved by the oath of the creditor, 
but not by „% except where the debt may be ſo proved, as 
in bargains about moveables, within ſive years; wherefore the ſafeſt 
and moſt 4 evidence of payment is, by a diſcharge in writ- 
ing from the creditor, bearing the receipt of payment, 


D1sCHARGES are ordinarily procured upon payment, as juſt 
hinted; and when made by the principal debtor, the debt is there- 
by extinct: if a perſon who has no relief pays, he and all acceſſaries 
become free; but payment made by a cautioner, or other perſon, 
who is intitled to relief; does extinguiſh the debt only againſt the cre- 
ditor, but affords action to the payer againſt the principal debtor for 
reimburſement, even without aſſignation, as I formerly obſerved. 


Tux preſumption is, that when the diſcharge bears payment by 
one of the co-obligors, it is made with his money, and therefore 
he is intitled to relief proportionably againſt the reſt ; but, if that 
preſumption is over- balanced by a ſtronger, that the others had ad- 
vanced to him their ſhares of the debt, relief will be denied; as 
when he cancels the obligation, 'tis preſumed, that he had obtained 


from the reſt their proportions, or that he was the ſole principal 
debtor e. 


Tux like will hold, if the payer takes all the debtors ſpecially 
diſcharged by the creditor, with abſolute warrandice at all hands; 
in that caſe, it muſt be preſumed, that he paſſes from all claim of 
relief againſt them; for, if they are diſcharged, at all hands, of the 
bond, they muſt likewiſe be ſafe againſt him, nor can the taking a 


diſcharge, in ſuch terms, admit of any other reaſonable conſtruc- 
tion f. 


A DISCHARGE to one of more debtors, bound conjunctly and 
ſeverally, will only liberate the reſt at the creditor's hands, ſo far as 
ſatisfaction was truly made, or they are excluded thereby from their 
reliefs. Not only payment made by the debtor himſelf, but like- 
wiſe by a purchaſer of lands affected with an inhibition on the debt, 
is profitable to all bound for it; tho' the diſcharge or receipt bear 
not that the ſum is received toward ſatisfaction of the debt, but on- 
ly by way of tranſaction, to clear his lands of the incumbranceh; 

or the creditor cannot take payment of more than his principal ſum, 
intereſt and expences, without incurring the charge of uſury. 


Tu E tenor of the diſcharge is the rule for determining, by whom, 
or with whoſe money payment was made; nor will another's poſ- 
ſeſſion of the diſcharge redargue it, even tho' he was tenant or debtor 

; 9 8 H h h h hh to 
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to him for whom the diſcharge was procured ; and the caſe is the 
ſame, tho he o whom payment is made, ſhould be willing to declare 
upon oath it was made by the poſſeſſor*: and, if the diſcharge bear 
payment to be made by one, in name of another, it 1s preſumed 


to be with that other's money“. 


GENERAL diſcharges are either by a general clauſe ſubjoined to 
articulars, or wholly general. In the firlt cafe, the general clauſe 
1s not extended to any 1 2 of higher importance than the greateſt 
of the particulars, being of a different nature from them; but it 
will comprehend all others of the ſame kind, tho of ever fo great 
extent. Upon this principle, our legiſlature declared it contrary 
to equity and juſtice, that a * clauſe, in the king's remiſſion or 
pardon, ſhould comprehend greater crimes than theſe ſpecially ex- 
preſt ; and therefore ordained, that it ſhould only extend to crimes 
of leſs importance than thoſe particularly therein mentioned®. Nor 
will a general clauſe, relating to an account touching a particular 
correſpondence or negotiation, extend to extraneous matters, that 
are not preſumed to have fallen under the counting ©. A e 
wholly general, without any particulars, is not extended to clauſes 
of warrandice, of relief, obligements to infeft, or to purchaſe real 
rights f; nor to reverſions, or ſums ſecured by adjudication®: nor to 
ſums which, tis preſumed, the party would not, nor ought to diſ- 
charge, as to a bond formerly aſſigned, tho' the aſſignation was not 
intimated®; becauſe bona fides is always preſumed: nor to debts or 
rights, wherein the diſcharger was only preſumptive heir at the 
time i; for theſe afford no preſent claim, and depend on a contin- 


gency. 


Ac CEPTILATION is not different from payment, where it pro- 
ceeds upon an onerous cauſe, for then it is a diſcharge bearing /atiſ- 


faclion of the debt; and whether the debt is paid by the equivalent, 


or in kind, is alike *: but a diſcharge, bearing a general recital of 
certain ſums of money, in ſatisfaction of the debt, will preſume an 
abatement was given! 


AL1 perſonal obligations may be extinguiſhed by diſcharges ; 
but, by the civil law, acceptilation could only diflolve ſtipulations ; 
and as to other obligations, they behoved to be innovated into ſtipu- 
lation, before they could be extinguiſhed by a ſolemn verbal diſ- 


charge or acceptilation v; it is *an acknowledgment by the creditor of 


« his exonerating the debtor, in a ſet form of words, in way of ſtipu- 
lation, whether payment was really made or not“: and even paſt 
delinquencies may be releaſed by the private party aggrieved, fo far 
as concerns his intereſto. But a gratuitous diſcharge will not have 


the effect of payment, except as to the granter and his repreſentatives, 
and may be reduced as fraudulent, with reſpect to others thereby 


prejudiced. 


STIPULATIONS not being in uſe, Acceptilation, in the form as 
by the civil law, cannot take place; but diſcharges, releaſes or ac- 
quittances, which are ſynonimous terms, generally, muſt be in writ- 
ing, and, if by word, muſt be proved by the creditor's oath ; except 
| 5 | in 
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in bargains about moveables; for payment of the price, as the bar- 
gains themſelves, may be proved by witneſſes: and there are ſome 
grounds of claim that cannot be otherwiſe extinguiſhed, than by 
deeds on record, in prejudice of third partics, as regiſtred reverſions, 
and wadſets conſtituted by infeftment. 


Conſignation. 


SECTION III. Confignation. 


Cons1GNATION has been formerly touched upon; but here it is 
to be conſidered more expreſsly as equivalent to 22 is the de- 
« poſiting the thing due, when the creditor refy es to receive it, or is 
not to be found.” There ought to preceed it, a tender of what is due 
to the creditor, under form of inſtrument by a notary; and, if he 
is out of the kingdom, letters of requiſition and offer muſt be edic- 


_ rally executed againſt him; and, if the ſum thereafter is yh 


conſigned, (which ought to be for moſt part with us in the hands 
of the clerk of the bills, by way of ſuſpenſion) it has all the effects 
of real payment; ſo that, if the money periſh, either by accident, 
or inſolvency of the conſignatary, it is loſt to the creditor*. Con- 
ſignation of the price of lands purchaſed, after offer duly made 
to the diſponer of the ſame, on purging the incumbrances, will free 
the purchaſer from intereſt, tho' the price be conſigned in a private 
1 N hands, and which muſt be made forthcoming on the peril 
of the conſigner*; but in redemption of wadſets or adjudications, 
after the order of redemption is duly uſed, there muſt follow the 
conſignation of the ſum, a declarator of redemption before the lords 
of boa, unleſs the creditor accept it, and grant renunciation. 


Qu1TE different from this is the conſignation of a ſum, in order 
to procure ſuſpenſion; for then it ſtands only in place of caution, 
and is properly a depoſitum, and was conſidered under that head; if 
made on juſt grounds, it ſtops the courſe of intereſt, but otherwiſe 
not: it always is on the peril of the party that was in the fault*, 
and upon the expences of him who gave occaſion to it; either of the 
creditor groundleſsly 1 to accept the ſum tendered in payment, 
(0 leſs perhaps.than the ſum conſigned, in order to procure the 
uſpenſion) or giving an unwarrantable charge; or of the debtor not 
making a due offer, or ſuſpending upon groundleſs reaſons . 


THe debtor who conſigns in place of payment may take up his 
money any time before it is accepted by the creditor ; in which 
caſe, with reſpect to the creditor and principal debtor, all things are 
conſidered as if no offer or conſignation had been made i: but even 
ſuch conſignation, in uſing an order of redemption, will fave the 
debtor againſt irritancy of his right, or expiring of reverſions, le- 
gal or conventional, by re-preſenting the money at the bar, with in- 
tereſt from the time of conſignation; which is allowed, becauſe ex- 
trajudicial conſignations are always upon the por of the conſigners. 
It is probable likewiſe, that cautioners may be intitled to full libe- 
ration, when the ſum is conſigned in place of payment, even tho' 
the debtor takes up the conſigned money : becauſe it was the credi- 
tor's fault in not accepting the ſame, which muſt not prejudice the 
cautioners , to whom there was jus queſitum, or a right to be libe- 
rated ſrom the debt, veſted in them by the conſignation. 
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src Tion IV. Compenſation, and Retention. 


 ComPENSATION is likewiſe equivalent to payment“; it is, one's 
extinguiſhing a liquid debt, by the like debt due to him 
the natural conſequence of this is, that, from the time of the mu- 
tual concurrence of the two debts, the debtor himſelf, and all con- 
cerned, are underſtood to be free®; and the debts being mutually 


extinct from that time, no intereſt is due upon either ſide, even 


where one of the debts bore intereſt, and the other not: and there- 
fore, tho' compenſation mult be proponed, (for otherwiſe the judge 
cannot regard it, or payment itſelf) yet, when proponed, it is drawn 
back to the time of the concourſe, in ſuch manner, that the debtor, 
who compenſates, is ſaid not to be owing from that time*. 


CoMPENSA TION will not be ſuſtained upon a debt, * which 
any juſt exception lyes at the time of proponing it?: for example, 
if it is then cut off by the long preſcription, it will not be received 
as compenſation, tho' at the time of the mutual concourſe it was 
good*; and if it is preſcribed as to the mean of proof by witneſſes, 
in way of action, A cannot be ſo proved in order to compenſate. 
A claim upon a delinquency may compenſate a delinquency of the 
ſame kind, as to the intereſt of private parties , but not as to the pu- 
niſhment due to the public, which both are liable to undergo'. 


THE compenſating debt muſt likewiſe be liquid, by the civil law, 
and by expreſs ſtatute with us“; and therefore, firſt, it muſt be Pure 
and Uncontroverted, and Inſtantly Verified. 2. It muſt be a quan- 
tity, or fungible, of the ſame kind with that purſued for, and as in the 
ſtatute, De liquido in liquidum ; wherefore it is not competent upon 
ſums given on wadſet, or on infeftment of annualrent, till requiſi- 
tion or charge; but ſums appriſed or adjudged for may compenſate, 
unleſs the legal is expired, and the adjudger in poſſeſſion®. Com- 
penſation upon ſums adjudged for can only be uſed for the principal 
ſum and intereſt due on the bond, but not for accumulations, which 
are only claimable when payment is recovered out of the lands ad- 
judged. Compenſation does not take place, where particular things, 
or corpora, are due upon each fide, tho' of the ſame kind, becauſe 
they are not liquid; and a peculiar affetion, or a difference in the 
value, may diſtinguiſh the one from the other: but it a horſe, or the 
like, in general, 1s mutually due, compenſation will extinguiſh that 
obligation on both ſides, the ſame being equally dune as 
if it were for a quantity !. 


ILL1QU1D things are the ſubje& of compenſation, only when 
they come to be made liquid, which takes 74 from ſuch liquida- 
the mutual concourſe *, 

A debt of the cedent, liquidated after intimation, will not be re- 
ceived as compenſation againſt the aſſignee, unleſs his right is gra- 
tuitous ?. 


By the civil law, if a debt that might have been compenſated was 
erraneouſly paid, it might be re-demanded as indebite ſolutum , and 
much more might it be proponed after ſentence, to ſtop execution * : 

but 
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but, with us, by the foreſaid ſtatute, it muſt be proponed before ſen- 
tence, and inſtantly verified ; and is not 2 competent by way 
of ſuſpenſion, or reduction of the decree, even tho' it was of an infe- 
rior judge, and in abſence ; unleſs the ſame, on account of ſome nul- 
lity or informality, were turned into a libel *: but a baron decree b, 
or a ſummary decree of regiſtration, does not exclude it ©; becauſe 
ordinarily there is no litigation in giving baron decrees, and in de- 
crees of regiſtration there is no opportunity of proponing compenſa- 
tion. In all caſes where compenſation has been omitted to be pro- 

ned before decree, if the obtainer of the decree is bankrupt, the 
ford of ſeſſion, in a ſuſpenſion, will allow retention, till caution is 


found to make good to the ſuſpender his counter claim “. 


THo' the ſtatute bears, That compenſation muſt be inſtantly 
verified, yet, if the purſuer takes a day to prove his libel, the ſame day 
will be allowed the defender to prove and liquidate his grounds of 


compenſation, even by witneſſes in matters capable of that mean of 
proof. 


IT follows, from the nature of compenſation, that it cannot be 
prejudiced by the deed of the creditor, in aſſigning the counter debt; 
and therefore the aſſignee will be excluded by compenſation, upon the 
debt of the cedent that was due to the debtor, before the aſſignation 
was intimated ; but if the compenſating debt was not pres. duc 
to the debtor himſelf, but aſſigned to him, it cannot found compen- 
ſation againſt the creditor's + ack unleſs it was firſt intimated, 


IT is likewiſe a neceſſary conſequence of compenſation, that it 
cannot be proponed upon a debt of a tutor, curator, factor, or others 
purſuing for the minor's or conſtituent's debts; or upon a debt of the 
minor or conſtituent, to compenſate the debt of the tutor, curator or 
factor ?: nor can a chamberlain defend himſelf againſt accounting to 
his conſtituent, upon compenſation, by the conſtituent's debts aſ- 
ſigned to him after his intromiſſion ; becauſe the property of money 
received by the factor is the conſtituent's®, and the preſumption lies 
ſtrongly againſt the factor, who acquires the conſtituent's debts with- 
out his conſent, that he did it for no good purpoſe. 


THE creditors of perſons deceaſed are preferred upon the move- 
able eſtate of their debtors, according to their reſpective diligences 
affecting the ſubject, and therefore, by our law, the debtors of perſons 
deceaſed cannot plead compenſation upon debts aſſigned to them after 
the deceaſe of their creditors ; becauſe, by that means, the cedents 
would get full payment of what was due to them by the deceaſt, 


without any diligence in defraud of others who had done dili- 
gence l. 


Bur a competing creditor may, upon a debt due by one deceaſed to 
the common debtor, compenſate the proper debt due to the executor 
by ſuch debtor ; provided the executor have ſufficient of the executory 
effets in his hands to ſatisfy the debt due by the deceaſed ; becauſe, 
from that time, the executor became debtor in ſuch debt, in the ſame 
manner as if he had been the original debtor ; which would hold 


likewiſe 


Tillil 


turned into & 
libel, or onl 
a decreee 

a baron 
court, or de- 
cree of regiſ- 
tration, com- 
penſation is 
receivable 
and what if 
the creditor 
is bankrupt 
who obtained 
the decrce. 


28. What if 
the purſuer 

take a day to 
* mh his li- 


29. How far 
compenſati- 
on good a- 
gainſt an aſ- 
ſignee, upon 
the cedent's 
debt due to 
the compen- 
ſer, 


30. Adebtof 
a tutor or 
factor not 
good to com- 
penſate a debt 
due to the 
pupil or con- 
ſtituent; how 
far can a 
chamberlain 
plead com- 
penſation u- 
pon debts of 
the conſtitu- 
ent. 
3. The debt - 
ors of one de- 
ceaſed cannot 
plead com- 
penſation u- 
on debts due 
* him, aſ- 
ſigned to 
them after his 
death; how 
far compen- 
ſation may 
be pled a- 
gainſt an ex- 
ecutor's pro- 
per debt, u- 
pon debts 
owing by the 
deceaſed to 
the common 
debtor, 
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prejudice the 
cautioner; it 
may be taken 
off by recom- 
penſation. 


33. It is in 
the defend- 
er's option to 


compenſati- 
on, upon 
which of the 
debts in his 
perſon he 

| 
in the - 
ſuer's wks 
it off by fach 
recompenſa- 


tion as he 


ſoes proper. 
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likewife in the caſe of a legacy left by the deceaſed to the common 
debtor, in the aforeſaid circumſtance “. 


Tro' compenſation has the effect of payment, when proponed, 
the party has it in his option whether to propone it or not“; and, 
1 ſame rule, he may renounce it either expreſsly or tacitiy, by 
obliging himſelf not to ſuſpend ©: but, in this caſe, cautioners may, 
notwi ing, found on it; becauſe they have an intereſt to have 
the debt thus extinguiſned, which cannot be prejudiced by any poſte- 
rior paction of the principal debtor. The debt itſelf may likewiſe, 
ſometimes, be of that nature as not to be liable to compenſation, tho' 
liquid, at leaſt as to ſingular ſucceſſors : thus, onerous indorſees to bills 
of exchange will not be excluded by compenſation, upon debts of 
the original creditors in the bills“. 


CoMPENSATION may be taken off by recompenſation upon ano- 
ther liquid debt due by the compenſer. By this means the matter will 
turn to an account and reckoning, where credit muſt be taken and giv- 
en according to the dates of the reſpective debts, which will be mutu- 


ally extinguiſhed at the time of the ſeveral concourſes. 


SINCE it is in the defender's option to propone compenſation or 
not, and in the purſuer's to exclude it by recompenſation ; conſequent- 
ly, if the defender is creditor to the purſuer in ſeveral debts, he may uſe 
compenſation upon any of them he pleaſes, withont regard to the prio- 
rity, of the concurrence, if the debt compenſated on concur at the time 
of proponing; and ſo likewiſe may the purſuer recompenſate upon any 


of the debts owing to him by the defender ; becauſe either of them 


might forbear proponing compenſation or recompenſation, it they 
thought fit; but the one or the other, when proponed, regularly has 
the legal effects above mentioned, of being drawn back to the time of 
the mutual concourſe: a cautioner may, however, infift to have the 
debt, wherein he is bound, to be compenſated in due courſe, whether 
the principal debtor will or not, as above f. 


RETENTION ſeems to have reſemblance to compenſation, but is a 
quite different thing. It is granted for one's ſecurity till he is paid or 
relieved, in reſpect to counter claims he has againſt the party whoſe 
effects are retained: thus, retention of the ſubject will be allowed for 
the expences laid out upon it; and a cautioner in a liquid bond is in- 
titled to retain any debt, due by him to the principal debtor, till he is 
relieved of the cautionry : but which is not competent to a cauti- 
oner in an act of curatory or other uncertain and illiquid obligation b, 
unleſs ground of diſtreſs is ſhown ; but, in fuch cafe, the party is 
bound to find ſecurity. for his relief. This remedy, however, is of 
late extended to voluntary factors of all kinds, that they may retain 
their conſtituent's effects, till theyare relieved of all engagements they 
have come under on their account, at or after undertaking the facto- 
ry ; it being preſumed, that it was in view of the ſecurity in their own 
hands that they became bound; and this will even be good againſt all 
creditors arreſting or offering to poind ſuch effects *. 


RETENTION. 


Nov. 1735. 
John Lumſ- 
den againſt 
executors of 
Sir Samuel 
Mac Lelan. 
Spotiſw. (ex- 
ecutors) Wil- 
liamſon. 

» L. 2. ff. 
h. t. 

© June 28, 
1672. Mur- 
ray. 


Feb. 27. 
1668. Hen- 
derſon. 


e Spotiſw, 
(executors) 


Williamſon. 


f June 1730. 
creditors of 
Sir Godfrey 
MacCulloch 
contra Sir 
William 
Maxwell. 


Feb. 14. 

1708. Stra- 
chan. june 
1723. Innes. 
h Gilm. de- 
ciſ. 122. 

| Fount, 1. 
July 1709. 
Strachan. 


Nov. 1729. 
Stark. Dec. 
1729. An- 
derſon. 


* Fount, 10. 
Dec. 1707. 
Lees. 

b June I 4s 
1745. credi- 
tors of Glen- 
dinning. 


* Fount. July 
10. 1711. 


4 Voet. S fin. 
de compenſ. 


$L.. *: 


iL. ult. cod. 
h. t. July 10. 
1706. Brand. 
June 26. 
1711. Oſ- 
wald. 

* Decem. 6. 
1632. Chiſ- 
holme. july 
23. 1623. 
Lawſon. 
Feb. 24. 
1709. Bur- 
net. 

m 5 fin. inſt, 
de verb. ob. 
n Gilm. de- 
ciſ. 89. Dirl. 
deciſ. 347. 
v Arg. I. 44. 
§ 1. ff. 5 f 
adminiſt. et 
pericul. tut. 
L. 15. I. 18. 
I. 29. fl. h. t. 
I. 8. 1. 14. 
fl. h. t. 


Tir. XXIV. Novation, and Delegation. 495 


RETENTION will be ſuſtained in caſes where the creditor is, bona 


fide, poſſeſſed of the debtor's effects, tho' upon an execution afterwards 


voided; as by poinding after the debtor's death, of which the poinder 
was . ; or where the proteſt, on which the warrant for poinding 
iſſued, was reduced as falſe®: in both which caſes the court of ſeſſion 
allowed the poinder to retain the goods he came to be ſo poſſeſſed of, till 
he was paid of the debt for which the poindings had erroneouſly pro- 
ceeded, and that in a queſtion with other creditors who had laid ar- 
reſtments in his hands: thus one, in effect, has the benefit of his dili- 
gence after it is voided, ſuch regard is had to the bona fides of credi- 
tors uſing lawful authority for operating their payment. 


As the cautioner is faved, in manner above, from payment of a li- 
quid ſum, till he is relieved, ſo the creditor cannot found compenſation 
upon it, againſt a debt due by him to the cautioner, till that event ©; 


becauſe the debt he would compenſate upon is ſubject to the embargo 
of the cautioner's relief. 


IT is in the arbitrement of the judge, either upon the 
finding caution for the defender's relief, to reje& the plea of retenti- 
on, or to allow it, notwithſtanding offer of caution, * the cuſtom 
of other countries“; and, with us, ſuch offer will, in circumſtanti- 


al caſes, likewiſe be received, as appears from the above caſe of cau- 
tioners in liquid obligations. 


porch 


SECTION V. Novation, and Delegation. 


OBLIGATIONS are likewiſe diſſolved by novation. Tho' novation 

is ſaid to be by litiſconteſtation and ſentence , yet that is in an im- 
roper ſenſe; becauſe the former obligation remains between the 
e parties, and all the effect litiſconteſtation generally has upon the 
debt is to make a temporary or perſonal obligation perpetual, and good 
againſt heirs . Novation, in the proper — is either ſpecially ſo 
termed, or Delegation ; the firſt, where debtor and creditor remain 
the ſame, but a new obligation comes in place of the former s; the 


ſecond, where the debtor is changed, by transferring the obligati- 
on from one perſon to another. 


A NEW obligation is rather preſumed Additional, or Corroborative 
of the former, than a novation of it'; but it is not only a proper novati- 
on, when it is ſo termed, or the former obligation is diſcharged, or given 
up, but likewiſe when the new one bears to be in ſatisfattion of the 
ol k - and even, where none of theſe happen, the circumſtances of the 
caſe may ſhew that it is a true novation of the former debt. But 
the adjection of a penalty does not innovate the principal obligation, 
and come in place of it, being rather intended to ſtrengthen the ſame u, 
nor will a paction for intereſt infer novation. 'Tho' a bond of corro- 
boration is not a novation, yet it is a good title for payment without 
the principal bond . By novation, the former . becomes 
extinct, and all the acceſſaries are liberatedꝰ; and the Delay, formerly 
incurred by the debtor, is fully purged, and all its effects ceaſe ?, 


DELEGAT10N, 


35.Retention 


of the * 
— fur. | 


tained, when 
the poinding 


is voided. 


36. May the 
plea of re- 
tention be re- 
pelled, on the 
urſuer's 
finding cauti- 
on to relieve 


the defender. 


37. Novati- 
on; wy Mo 
rl 0 
* 1. by li- 
tiſconteſtati- 
on; it is ei- 
2 
on, ſpecially 
ſo called, or 
delegation 
novation not 
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happens 
when the new 
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be in ſatiſ- 
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the former; 
by it the for- 
mer bond, 
and all its 
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fall. 
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DELEGATION, which is the other kind of novation, happens, 
when * the debtor ſubſtitutes another in his place with the creditor's 
© conſent, himſelf becoming free of the obligation * "24 therefore the 
debtor's aſſigning a bond to his creditor infers no delegation, but on- 
ly an additional ſecurity, unleſs it is accepted in ſatisfaction of the 
debt, or that the cedent is diſcharged thereof *. The eſſect of dele- 

tion is, that the obligation between the perſon delegating, and his 
debtor delegated, and likewiſe between the perſon delegating, and his 
creditor, to whom the delegation is made, is intirely diſſolved; and 
the only obligation that remains is between the creditor who accepts 
of the delegation, and the debtor delegated ; and tho the debtor de- 
legated ſhould be inſolvent at the time, yet the former obligation will 
not thereafter revive againſt the perſon delegating, if there was no 
fraud in the caſe :. It is not a complete delegation, till the perſon 
delegated comes, by his own conſent, to be debtor to the erſon to 
whom he is delegated; and therefore he cannot thereafter object any 
exceptions he had againſt the debt, while in the perſon of his former 


creditor delegating *. 
SecTION VI. Confuſion of Debt and Credit. 


THe laſt manner, whereby obligations become extinct, is Confuſion, 
vg. © when the right of the debt and credit comes in the ſame perſon ;” 
for one cannot velt himſelf with inconſiſtent characters, as to be cre - 
ditor and debtor in the ſame obligation, whereby he would be debt- 
or to himſelf, which is impoſſible. Confuſion as effectually extin- 
guiſhes the obligation as payment itſelf, Confuſione perinde extingui- 
tur obligatio, ac ſolutione, as the law ſpeaks e; it 5 car cither by 
Succeſſion, or Aſſignation. If the debtor and creditor ſucceed, the one 
to the other Univerſally, both with reſpe& to the heritage and move- 
ables, there is no doubt of the whole obligation's being extinct as 
when the ſame perſon is ſole heir of line, and executor to his debtor 
or creditor: but if co-heirs ſucceed, of whom one was debtor or cre- 
ditor to the deceaſed, then the obligation is confounded as to her 
proportion only of the ſucceſſion f, and the debt will ſubſiſt to or a- 

ainſt the other co-heirs as to the reſidue; and, for the ſame rea- 
| 6h if the heritable and moveable ſucceſſion devolve on different 
perſons, the moveable debts due by the heir to the deceaſed, or on 
the contrary, are not extinct, but belong to the executor, or affect 
him; and the heritable debts, due by the executor to the deceaſed, 
or by the deceaſcd to him, fall to the heir, or are effectual againſt 
him ; in the ſame manner as if the ſucceſſion were to different per- 
ſons: and, in an obligation to employ ſums upon lands or heritable 
ſecurity, the heir will ſucceed in the credit, and get the ſum made ct- 
fectual out of the exccutory * ; becauſe, where one binds himſelf, his 
heirs and executors, the executors are JO intended: thus, like- 
wiſe an heir, cum beneficto inventarii, faves his own debts from bein 
extinct by confuſion, conform to the intendment of the late ſtatute b. 


By the rules of the civil law, if the principal debtor ſucceeds to the 
cautioner, or the cautioner to him, the acceſſary obligation of the 
cautioner becomes extinct, and the principal obligation remains en- 
tire; but, when the principal debtor can defend himſelf by a provi 

ege, 


L. 11. I. 17, 


. 


b I. 1. cod. 
h. t. 


e L. 8. cod. 
h. t. I. 4. ff. 
de hæred. vel 
act. vend. 


d L. 19. fl. 
h. t. I. 32. 
fﬀ. ſolut. ma- 
trim. Dirl. 
deciſ. 191. 
d. 405. 


Ay 74 4 
de ſuppel. 
leg. 


f L. 21.43. 
I. 38. FG 1. fl. 
de ſolut. 


g July 25. 
1662. Naſ- 
mith. 


h P. 1695. 
c. 20. 


deiuſ. I. 13. 
ﬀ. de 5. 
Ge. 
e L. 13. fl. 
de duobus 


L. 71. fl. 
de fidejuſ. 
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lege, or was only bound by a natural obligation, civilly ineffectual, 
the cautionary obligation remains good * ; becauſe it is, in the judg- 


The obligation of the cautioner 
becomes likewiſe extin&, by his ſucceeding to the creditor, or the cre- 
ditor to him b. | 


Bur, if the obligations are equally prevalent, both muſt ſubſiſt, as 
if one co-principal ſucceeds to another, or a cautioner to a co-cauti- 


oner e, which may be of conſequence, when one of them perhaps 
had a perſonal exception againſt the debt, 


W1rTH us, the principal debtor ſucceeding to the cautioner, or on 
the contrary, will not extinguiſh the obligation of the one or other, 
in reſpe& to their creditors ; for the creditors of a perſon deceaſed, 
doing diligence within three years, for affecting his heritable eſtate 4, 
and within year and day of his death, for affecting his moveables*, 
are preferable thereon to the creditors of the heir, or executors ; 
ſo that, if the deceaſed died in good circumſtances, his creditors may 
recover their debts, tho' his heir or executor are inſolvent. 


By the civil law likewiſe, if the creditor ſucceeded to one of tlie 
co-principals, being correi debendi, or one of them to him, the per- 
ſon of that co-principal was only exempted: from the obligation i, but 
the obligation remained entire for the whole ſums againſt the reſt ; but 
that happened becauſe there was no mutual relief competent among 
them by that law: and therefore, with us, who allow co-principals re- 
lief againſt each other, without any paction to that purpoſe, (as for- 
merly told) the obligation will be extin& as to that co-principal's 
proportion, who ſucceeds, or is ſucceeded to, ſince he would be liable to 
relieve the reſt againſt the ſame, in caſe they ſhould pay it. 


ConFvus1on of debt and credit happens, in the ſecond place, by the 
debtor's taking aſſignation to the debt; for if he is ſolely and princi- 
pally bound, the obligation becomes as abſolutely extinct, as if he had 
taken a diſcharge ; but a cautioner or a co-principal, even by takin 
a diſcharge, loſes not his relief, (as is already faid) and much leſs by 
an aſſignation, which, however, as to a co-principal, ought to be 
reſtrited in reſpe& to his own proper ſhare, which he cannot claim, 


THo' an heir at law's taking right to an heritable debt, or the ex- 
ecutors to a moveable, effectually extinguiſhes the ſame; yet an heir 
of tailzie's taking aſſignation to a debt of his predeceſſor, affectin 
the tailzied eſtate to himſelf and his herrs whatſoever, will only ſopite 
or ſuſpend the fame during his life ; but, after his death, it may re- 


vive in the perſon of his heir at law, againſt his heir of tailzie; when 


they become different perſons ; becauſe an heir of tailzie only ſuc- 


ceeds to a particular ſubject, and fo far repreſents the deccaſed, and 
no farther, 


Tus likewiſe, there can be no doubt, but rights acquired by an 
apparent heir on the predeceſſor's eſtate, who dies un-enter'd, will 
devolve upon his heir, or be good to his ſingular ſucceſſor againſt the 
next heir who enters, eb 45s; - apparent heir, by poſſeſſ- 


ms 
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to it. 
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1. Eſtates 
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&c, 


2. The caſe 
of condition» 


al bonds, 


2. If the con- 
dition is diſ- 
junctive, con- 
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tranſitory 
act, and no 


time limited. 
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ing in virtue of the forcſaid rights, was paſſive liable to all the prede- 
ceflor's debts, by the late ſtature ; for that is only an indulgence by 
law, or a privilege given to the creditors, which muſt not turn to the 
advantage of the next heir o, nor prejudice the repreſentatives of the 
apparent heir deceaſt, and much leſs thoſe who — bona fide 
74S him ; but, if it was a right extinguiſhable by poſſeſſion, the ap- 
parent heir's intromiſſion muſt be imputed, ſo as to diminiſh or extin- 
guiſh the ſame. | 


Obſervations on the law of England, in relation to the premiſes. 


IN this title I have diſcourſed only of the diflolution or extinction 
of perſonal obligations : but, in the law of England, Conditions, De- 
fealances and Relcaſes, whereby eſtates are defeated or extinguiſhed, fre- 
quently concern real rights, as well as perſonal, and cannot eaſily be ſe- 
parated. However, I ſhall refer a fuller diſcuſſion of the manner how 
real eſtates are defeated, or extinguiſhed, to the proper places *. 


EsT A Es upon condition are ſuch as may be defeated, or eſtabliſh- 
ed by the — nk or non- performance of the condition annex- 
ed: thus, in a mortgage, if the money is paid at the day agreed, the 
mortgagee's eſtate in the lands is defeated, but, if it is not paid, the 
land becomes his forever b. 


Bur what concerns this title, as to conditions, is, the caſe of con- 


ditional bonds or obligations, where the condition is either ſubjoin- 


ed or indorſed. If the condition is performed, the obligation becomes 
void ; but, if not, it is forfeited to the creditor, and the obligor be- 
comes ſimply liable thereto. 


IT is to be obſerved, that, if the condition of the obligation con- 
ſiſts of two parts in the disjunctive, or is alternative, and both are poſ- 
ſible at the time of the obligation made, and afterwards one of them 
becomes impoſlible, by the a& of Gop, it is faid that the obligor is 
not bound to perform the other part; for the condition is — for 
his benefit, that he might have his election to perform the one or the 
other, to ſave the penalty of the bond; and when one part has be- 
come impoſſible, it is as beneſicial for the obligor, as if that part of the 
disjunctive had been the only condition of the obligation, which, 
ſince he, by no induſtry could perform his obligation, is ſaved, Qua 
impotentia excuſat legem, as the lord Coke ſpeaks. It is otherwiſe, if 
one part of the disjunctive was impoſlible at the time of the obligation 
made *, But our law would ſubject the obligor, in ſuch caſe, to per- 
formance of that part of the alternative or disjunctive obligation that is 
ſtill poſlible, tor he is ſuppoſed to have bound himſelf to that part, in the 
event that there ſhall be no place for the other; and it would ſeem 
that he ſhould not be free of his obligation, when it may ſtill be per- 
formed. 


WHEN the act, by the condition of the obligation to the obligee, 
is of its own nature tranſitory, as payment of money, or the like, 
and no time limited, it ought to be done preſently, viz. in a conve- 
nient time *, 2 

Ir 


et ibid. Coke. 


inſt. 207. 


a P. 1695. 
c. 24. 


b Hume, de · 
ciſ. 102. 


a Lib. 2. tit. 
11. 


b Littl. 332. 


c Coke 1. 


d Coke 5. 
rep. 22, 


e Bac. new 
abr. (condi- 
tions) 426. 


a Bac. ibid. 


428. 


b Coke 1. 
inſt. 236. 


1. rep. 119. 


c Lib. 3. 
tit. 2. 


d Coke 1. 


1. inſt. 264. 


e Coke r. 
rep. 27. 


f Coke 1. 
inſt. 265. 


g Coke 6. 
rep. 25. I. 
232. 
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Ir a place be limited and agreed on, by the 3 where the con- 
dition is to be performed, the debtor is not obliged to ſeek the par- 
ty elſewhere, to whom the performance is to be made; nor is the 
creditor obliged to accept the performance elſewhere; and, where no 
place is limited, rent reſerved muſt be paid, or tendered upon the 
ground. If money is to be paid, the debtor muſt ſeek out the creditor, 
and tender it to him, if he was in England; but if it is timber, wheat, 
or the like, he is not to carry it about to the obligee, but inquire at 
him where he will appoint to receive it, when no place of delivery is 


agreed on:. Of this I have diſcourſed more fully in the preceeding 
title. 


A DEFEASANCE is * a condition relating to a deed, which bein 
© performed, the deed is defeated or made void.” The only differ- 
ence between a condition, in a ſtri&er ſenſe, and a defeaſance, is, 
that a condition is inſerted in the deed, or annexed to it, and a de- 
feaſance is commonly a deed by itſelf, relating to another deed. E- 
ſtates of inheritance, Leaſes for years, Rents, Annuities, Conditions 
and Covenants, may be ſubject to a defeaſance or diſcharge ; bur it is 


moſt ordinary to make them upon ſtatutes, obligations and judg- 
ments. | 


Tux molt frequent manner of extinguiſhing debts and obligations 
is by Releaſe; it concerns likewiſe lands, it having become a common 


conveyance to paſs lands by way of leaſe and releaſe, but of which 1 
ſhall diſcourſe in another place *. | 


A RELEASE is either Expreſs, or Implied; expreſs, is by deed, v2. 


an inſtrument ſeal'd : implied, is that which the law makes, as where 


the creditor makes the debtor his executor, or where a woman that 
is creditor takes the debtor to husband 9. 


One may releaſe, not only any debt due to himſelf, but likewiſe 
what is due to his wife, and any wrong done to her ; and, if ſhe is 
executrix to another, the husband may releaſe the debt or duty due 
to the teſtator. The releaſe of an infant regularly is void; but, if 
he is executor, and ſeventeen years of age, he may releaſe upon pay- 
ment of the debt due to the teſtator, but not without payment *. 


No right can paſs by releaſe, other than that which the releaſer 
had at the time of the releaſe made, unleſs it is granted with war- 
rantee ; for then the warrantee ſhall bar him of a future right which 
was not in him at the time ; and this is admitted to avoid circuit of 
actions, which is not favoured in the law . 


WHERE two or more are joint plaintiffs, in an action of debt, 
treſpaſs, &c. the releaſe of one of them is a bar to the other plain- 
tiff's; and, if two or more are bound, jointly and ſeverally, in an 
obligation, bond, or other ſpeciality, and the creditor releaſe to one 
of them, it ſhall diſcharge the other, and the creditor ſhall not be 
relieved in equity, on pretence of ignorance of the law; and if two 
commit a treſpafs, a releaſe, by the party injured, to one of them, 
ſhall diſcharge the other . If two are bound, jointly and ſeverally, 

in 
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in one bond, and the ſeal of one of them is broke off, it is void as 
to all *, 


A RELEASE of all actions diſcharges all real, perſonal and mixt 
actions, and likewiſe all actions which the releaſer has as executor ; 
but it will not bar him from taking out execution upon a judgment; 
but a releaſe of all ſuits is a bar to execution. A releaſe of all demands, 
or of all claims, is the moſt extenſive of all diſcharges ; for it bars all 
actions, appeals, rights of entry into lands, titles, conditions, rents 
even before the day of payment, debts, duties, obligations, contracts, 
ſtatutes, judgments, executions, &c. but it will not extend to a mere 
poſlibility, nor to a covenant before it be broken; for there is yet 
nothing to demand; nor to a legacy payable at a day thereafter *, 


DisCHARGEs, with us, that proceed upon payment, always im- 
ply abſolute warrandice ; but general diſcharges never extend to a fu- 
ture right, unleſs it expreſsly bear All right the party has, or ſhall have, 
to the claim diſcharged ; nor will warrandice, tho' ever ſo ſtrongly 
conceived, enlarge the terms of the diſcharge; and when a diſcharge 


is intended to be general, it commonly mentions All clags, claims or 
demands whatever. | 


Tu E law of England makes a difference between a releaſe and an 
n a releaſe is a deed ſealed, whereas an acquittance is not 
ſealed. A releaſe is good without any money paid, and is a good plea 
in law ; but an acquittance without a ſeal is only evidence of fatisfac- 
tion or payment, and is not pleadable in bar of the action ©: but 
now, if an action of debt is brought upon a ſingle bill, the de- 
fendant may plead payment in bar of ſuch action, and give an ac- 
quittance, tho' not under ſeal, in evidence. 


Ir a rent is behind for 20 years, and the lord or leſſor makes an 
acquittance, under ſeal, for the laſt year that is due, all the reſt are 
preſumed to be poet and the law will admit no proof againſt this pre- 
ſumption *, ſo that it is what we call Præſumptio juris, et de jure. 


WHERE one has a debt upon bond, and another upon book, for 
money or other account due by the ſame perſon, the manner of ten- 
der and payment ſhall be directed by him who makes the tender or 


payment, and not by him who receives it, and the acquittance ought 
to be given accordingly *. 


ONE who takes the notes of a goldſmith that breaks, in payment 
of a debt due to him, muſt bear the loſs; unleſs he uſes reaſon- 
able 1 ages to get the money, or he who gives them warrants the 
ſame to be good for fuch a time, for then it is at his hazard during 
that time. However, one is not bound to accept of ſuch notes in 


payment, unleſs the party offer to turn them into money, and the 
other acquieſces to take the bills or notes i. 


Wu one, who owesa bond and a book debt, pays money ex- 
preſsly in ſatisfaction of the bond, and the party who received it do- 
clares that he takes it in ſatisfaction of the book debt; ſince he 


receives 


a Bac, new 
abr. (obliga- 
tions) 700, 


b Littlet. 
507, &c. et 
ibid Coke. 


e Dyer, 5. 


4 3 et 4 
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g Vin. (pav- 
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b Ibid. 284 3, 
&c. 


Vin. (re- 
leaſe) p. 325. 
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receives it, the ſame ſhall be judged in ſatisfaction of the bond; for 
the manner of tender, and payment ſhall always, at the time of pay- 
ment, be directed by him who makes it, and not by the receiver or 


creditor, as above. But if, on payment, the debtor make no diſtinc- 


tion to what debt it ſhould be 3 the creditor may thereafter 


make application to which debt he pleaſes; for, where the payment 
is general, the application is in the receiver, tho' the payer ſhould 
mark it ei in his books; under which limitation, the maxim, 
2 ſolvitur, ſolvitur ſecundum modum folventis, muſt be under- 


albid. p. 278, ſto 


Drůrs on judgment, that, in their own nature, charge lands, 
ſhall have the priority, where lands are ſettled for payment of debts: 
and where a man deviſes lands for payment of his debts, this makes 
the land as a ſecurity or mortgage for all the debts, as well theſe 
by ſimple contract, as — and the ſimple contract debts ſhall 
bear intereſt, ſince the land yields yearly profits: and, if land is de- 
viſed for payment of debts and legacies, the debts ſhall have the 
preference; and, where a perſonal and real eſtate are deviſed for 


that purpoſe, the perſonal eſtate ſhall be firſt applied, and the real 
eſtate only ſupplementally *, 


Ir a man releaſe all his right in ſuch land, this will not diſ- 
charge a judgment not executed, becauſe ſuch judgment does not 
veſt ; but only makes the land obnoxious or liable to execution. 


Wr make no difference betwixt releaſes, acquittances and diſ- 
charges; for all of them relieve the debtor, as any acknowledgment 
of payment will, provided it is duly ſigned by the party, or proved 
by his oath. In the caſe of rents, our law is not fo favourable to 
tenants, for it requires diſcharges for three conſecutive years or terms, 
to cut off all preceedings ; and even ſuch preſumption may be elided 
by the defender's writing or oath. And as to the application of in- 
definite 2 it is rather at the election of the creditor than the 
debtor; but, at the time of payment, there is no doubt the debtor 
may withold it altogether, if he does not prevail with the creditor 
to apply it to which debt he the payer inclines, and then the credi- 
tor is at liberty to ſue execution for the other debt. 


A RELEASE by a husband of a debt due to his wife, whether in 
her own right, or as executrix, will not be good by our law, unleſs 
it is of ſuch debt as falls to him by the marriage ; for, as to-other 
debts, the diſcharge muſt be ſigned by the wife, with conſent of the 
husband, for his intereſt, and he muſt likewiſe ſign it: and a diſ- 
charge to one of more obligors will not bar the creditor from ſuing 
the reſt for the debt, allowing the ſhare of the one he has diſcharg- 
cd, unleſs it proceed upon ſatisfaction of the whole debt. 


RESOLUTIONS of the judges in England, and dictates of reaſon 
evince, that obligations may be extinguiſhed by Acceptilation, No- 
vation, and generally as they are contracted, vig. theſe contracted, 
by delivery of things may be extinguiſhed by re-delivery of the 
ſame; and theſe in writing by writing, and theſe by word in the ſame 


LIIIII 
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manner, and theſe by ſole conſent, by the contrary conſent of the 
parties; for the general rule is, © That obligations muſt be diſſolv- 
« ed by matter of as high nature as they are contracted . In all 
which, the rules mentioned in the foregoing title muſt hold, as well 
in the law of England, as with us, 


20. Of old CoMPENSATION with us, is a way of extinguiſhing liquid ſums 
* by reciprocal obligations for debts of the ſame kind: and the defender 


lace in Eng · may plead ſuch extinction by way of defence, vig. that the purſuer 
d. owes him ſo much by his . or otherwiſe; but there was no 
compenſation, in a proper ſenſe, allowed by the law of England; 
only, where the obligor was bound to pay a certain ſum of money, 
at a certain day, the parties might account together, and for that 
the obligee did owe a certain ſum of money to the obligor, that ſum 
was allowed; and, if the reſidue was paid, this was taken as good 
ſatisfaction, and yet it was only by a choſe in action, and no pay- 
ment was made thereof, but by way of retainer or diſcharge; but 
without the acceptance by the creditor, a liquid debt, due by the 
plaintiff to the defendant, could not be given in ſatisfaction of ano- 
ther bond ſued for® ; to avoid multiplicity of actions in favour of li- bcoke x. 
beration, this is admitted by our law, and regularly the debts due inſt. 212. 
on each fide extinguiſh one another from the time of the mutual 
concourſe e. P. 1592. 
c. 143. 


21. Compen- As compenſation was introduced with us, by the above old ſta- 
duced into tute 4, and does not ſeem to have taken place before; ſo, by a late 4p. 1592. 
the law of ſtatute, the fame is ſettled in England?: it enacts, „That where . 143. 
2 « there are mutual debts between the plaintiff and defendant, or, if %. N. 
L either party ſue or be ſued, as executor or adminiſtrator, where 

© there are mutual debts between the teſtator or inteſtate, and ei- 

ther party, the one debt may be ſet againſt the other; and ſuch 

* matter may be given in evidence upon the general iſſue, or pleaded 

* in bar, as the nature of the caſe ſhall require; provided due no- 

*« tice ſhall be given of the particular ſum or debt ſo intended to be 

* infiſted on, or otherwiſe ſuch matter ſhall not be allowed in evi- 

„ dence.” And thus, in like manner, our ſtatute ordains, that com- 

penſation ſhall not be admitted after ſentence, in a ſuſpenſion or re- 

duction of the decree, to prevent the vexatious keeping it up, to give 

occaſion for a review, whereby the parties would be put to a freſh 

litigation : wherefore, there is at preſent great uniformity between 


the law of England, and that of Scotland, in this reſpect. 


2 Gen. i. 28. 
29. ix. 2, 3. 
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OBSERVATIONS upon the Agreement or Diverſity between 


them, and the Laws of ENGLAND. 


BOOK II. 
RIGHTS REAL. 


HAVE hitherto diſcourſed of perſons and perſonal rights. 
1 In the preliminary Title, concerning Things, I touched upon 

the general deſcription of them, and their diviſion, ſo far as 
they fall under the conſideration of law. I now proceed to a more 
particular diſcuſſion of Things, as to the divers ways of purchaſing 
or acquiring them, and the different intereſts we may have in them: 
theſe are real 3 and is the ſecond object of law; and the conſti- 


tution and diſſolution of them ſhall be the ſubject of this Second 
Book. 


N 
Community, Property, Poſſeſſion, heritable and moveable Rights. 


SECTION I. Original Community. 


A R1GHT is termed Real, becauſe it affects things; and perſons 
only as poſleflors of them. A real right is the property, or ſome 
meaner intereſt we have in things, as to their ſubſtance, uſe or fruits. 
It is incident to real rights of property, that if we loſe the poſſeſſion 
of things belonging to us, there is an action competent for recover- 
ing them from all havers or detainers. And as to other real rights, 
that they affect the ſubjects whereon they are competent; but origi- 


nal community is preſuppoſed to rights of whatever kind, and made 


way for the ſame. 


THE original community of all things was previous to any real 
right in them. This proceeded from the Almighty CREATOR's 
grant to our firſt parents; renewed and enlarged to Noah, the re- 
ſtorer of mankind, after the flood *: by the firſt, all men were intitled 
to uſe, in common, the natural product of the ground; and the 
beaſts of the field, by the ſecond, for their ſupport; and it may be 
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preſumed, that che homnght eve gages Font Serv the fruits 
of their induſtry : thus, all the families of the earth, in the infant 
ſtate of the world, may have lived in that ſocial manner for ſome 
time. After this example, the firſt Chriſtians in Jeruſalem had all 
things common, and nône of them called what he poſſeſſed his 


own“. 


Bou 2 ſtate of community being liable to ſtrife and confuſion, 
and a coutagement to induſtry, it is preſumable the fame did not 
long continue; but that property was ſoon introduced, either by an 


expreſs or tacit diviſion of parts of the earth, and ſecuring to every 
one the moveables he poſſeſſed, and occupied thereon, and the et- 
fects of his labour. By this means each perſon might call what he 
poſſeſſed his own; for the divine grant imported power to every one 
to appropriate what he could, and a prohibition upon all others to 
invade what, in this manner, he N Thus we find, in a 
few generations after the flood, ſeparate poffeſſions, and a diviſion 
of the earth, obſerved by the divine hiſtorian b. 


PROPERTY took firſt place in moveables, which were neceſſary 


for ſubſiſtence, and thereafter in parts of the ground, poſſeſſed with 


deſign of appropriation. 'T he proprietor might grant a leſſer intereſt 
in che things to another, eithet by way of ſervitude or pledge: there- 
fore a right real, in the proper ſenſe, is either the right of property, 
or the rights of ſervitude and pledge, which are incumbrances upon 
it. But certain other things are likewiſe conſidered as real rights: 
thus tiends or tithes are a kind of ſervitude on the fruits and profits 
of lands, and other ſubjects. "Tacks or leaſes are likewiſe real rights 
by ſtatute, tho', of their own nature, only perſonal contracts of lo- 
cation conduction. 


Tur primeval right of community, which took place in the origi- 
nal ſtate, obtains ſtill as to parts of the world not yet inhabited, 
whereof the firſt occupancy gives a property therein : but, even where 
property has already taken place, divers things ſtill remain common, 
as the air, running water, the occan, and the ſhore whereon it ebbs 
and flows, by the civil law*. But, by our law, the property of the 
ſhore, as to mines and minerals therein, or as to the ſea-ware, (alga 
marit) and ſtones in the ſhore, belongs to the heritor of the adja- 
cent ground, infeft from the crown with that privilege*; and thoſe 
parts of the fea, that are incloſed in bays and creeks, are truly the 
property of that nation within whoſe limits they are. I have ſpoken 
elſewhere of things common and public; and likewiſe of theſe 
things that are in the property of none, and therefore are termed 
Nullus, but may be appropriated by the firſt ſeizer of the ſame, as 
wild beaſts, &c. which I ſhall not repeat; but only obſerve the man- 
ner of acquiring the property of them, by the law of nature and 
nations, as well as of other ſubjects. 


SECTION II. Property, and the Means of acquiring it, by the Law 


of Nature and Nations. 
THE firſt real right, in a proper ſenſe, and indeed the principal 
one, is the right of property, which is © that whereby any thing is 
| « one's 
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one's own.” There is inherent in it the power of diſpoſal, the exer- 
ciſe whereof is ſometimes hindered; either thro defect of judgment in 
the proprictor, as in the caſe of infants, idiots, &c. or by proviſion of 


the fiar, as in tailies ſecured by prohibitory and irritant clauſes, in 


the terms of the ſtatute *; or by a legal diſability of the perſons, as 


being interdicted, inhibited, or under curators. The uſe of pro- 


rty is likewiſe. frequently reſtrained for the public good : thus 
umptuary laws are introduced, that people may not exhauſt their 
ſubſtance by living profuſely, and become a burthen upon the pub- 
lie; the maxim being, That intereſt Reipublice ne quis re ſua male uta- 
tur*: we had many of theſe*, but moſt of them are antiquated by 
the luxury of the times. Upon the like principle, the laws regulat- 
ing the manufactures of private perſons, and prohibiting the export 
or import of certain commodities, either ſim E or on condition of 
payment of certain duties to the public, are founded ; theſe are con- 
tained at large in the book of Rates. By our ancient law, the non- 
payment of cuſtoms, or duties due to the crown, inferred a forfeiture 
of the goods, and 20 times the amount of the cuſtom or duty abſtract- 
ed 4, Pro rty is either acquired by ways introduced by the law of 
nature 4 pov Rach or by the civil law of each nation, The man- 
ner of attaining property, by the law of nature and nations, is 
threefold, Occupancy, Acceſſion, and Tradition or Delivery. 


Occ veancy is * the acquiring the property of things, which for- 
e merly belonged to none, by making the firſt ſeizure of them: the 
rule is, that Quod nullius eſt, naturali ratione, cedit occupanti, Thus, 
gems and precious ſtones become the finder's, and wild beaſts, fiſhes 
and fowls, that are at their native freedom, belong to thoſe that 
take them, tho' within another's ground. "Tis true, the owner of 
the ground may forbid or. hinder one to come upon his fields to 
hunt or fowl; but what is taken, even after ſuch prohibition, will 
belong to the apprehender, who will be liable to the heritor in an 
action of injury, and other ſtatutory penalties, for coming upon his 
ground againſt his conſent . "Tho' the firſt ſeizer becomes owner of 
the thing, yet he may be liable to make it good to another who was 


firſt in proſecution, and whoſe _ was interverted, by the other's 


coming in upon his game; provided the firſt proſecutor ſhould, for 
certain, have carried the prize, tho the other had not interveened s. 


THis natural liberty of ſeizing wild creatures is under limitati- 


ons and reſtraint, by the ſtatutes for preſerving the game b. Beaſts 


that are tamed, if they return to their natural wildneſs, belong to 
the ſeizer of them, after the former owner leaves off proſecution, 
which is likewiſe the caſe of an hive of bees that fly away: but tame 
beaſts that were never wild, tho' they ſhould ſtray from the owner, 
remain {till his; and he who ſeizes them, with deſign to make them 
his own, commits theft, by the deciſion of the civil lawi, I have 
ſpoken fully of ſtrays elſewhere *. 


TREASURES hid in the ground belong to the accidental finder, 
in his own property, or to the finder and proprictor equally, when 
found in another's ground, or altogether to the proprietor, where 
the digging by the finder was of deſign, according to the diſtinctions 
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of the civil law*: but by our law, it wholly belongs to the king, in *$ 29. inlt. 
his right of prerogative, as vacant and orgy fo and thoſe having „ er- 
right from the crown, the rule in ſuch caſes, by the modern law, theſaur. 

being Quod nullius eft cedit domino regi, things that want an owner | 
belong to the king. Lands taken from enemies go to the public, 
but the ſpoils of their moveables, for moſt part, are allowed to the 
apprehenders, for encouragement of the ſoldiers*. I have diſcourſ- . 5. 6 fn. 


ed more fully of both theſe in the before quoted title. ﬀ. de acquir, 


rer. dom. 
* . » I. 20. 6 1. ff. 
9. The caſe NATURAL fruits, that grow without induſtry, belong no doubt ef captiy, et 


or to the lord of the ſoil, tho, for moſt part, nuts and berries, and the Pg © 
— * like, are allowed in common to thoſe who gather them; but this is 59. 
fields; win- Only by tolerance, theſe fruits ordinarily being of little value. Pa- 
— ſture, in the winter- time, was likewiſe practiſed in common, before 
the ſtatute enjoining winter-herding“, but it might have been denied «v. 1686. 
before, without injury: by it the owners are bound to herd their © **- 
horſes, or other cattle, the whole year, and in the night-time to 
keep them in houſes, folds or incloſures, fo as they may not deſtroy 
their neighbour's corn, graſs, hedges or planting, under the penalty 
of half a merk for each beaſt, fot ies quoties, beſides the damage done 
to the ground, or fruits thereon ; and it is declared lawful to the 
poſſeſſor of the ground, to detain the beaſts found thereon, till he 


is ſatisfied of the ſame, and his expence in keeping them. 


10. Next, a- TH ſecond manner of acquiring property, according to the law 
1 of nations, is Acceſſion; thus, one thing, as acceflary to another, 
induſtrial; accrues to the owner of the principal thing to which it accedes : in <{ 29. 30. 31, 
— determining which is principal, and which acceſſary, not the value, 32» 33: 
alluvion, but the uſe of the things is to be conſidered ; but, if it does not ap- Ls 
Avulſion, an pear, which was intended for the ornament or uſe of the other, the 
7 Prone, or more valuable, will draw the leſs. This acquiſition is 
the a, founded on the rule of law, Acceſſorium ſequitur ſuum principale, the 

acceſſary follows its principal. Acceſſion is either Natural; or Ar- 


tificial, likewiſe termed Induſtrial. 


THe fruits of the ground are carried as acceſſaries, by natural ac- 
ceſſion, and, while growing, are really pertinents, and, in a man- 
ner, parts of the ground, and pars ſotr*; but, by our cuſtom, corns, * 4 3: 1 
and other induſtrial fruits, are conſidered as moveables, diſtinct from 6 
the right of the ground, even from the time they are ſown; and 
tht do not accrue to the purchaſer of the grounds, unleſs ſpe- 
cially expreſt, and fall to the executors, and not to the heir of the 
ſower. The young of cattle are acceſſary to the mother, and be- 
long to the owner of her, by natural acceſſion. I have treated, in 
its proper place t, of the right of a bona fide poſſeſſor, as to the gx. 1. tit. f. 
fruits conſumed by him, while he, on probable grounds, believes reltitution- 
himſelf to be the owner of the ſubject. 


ALLUVI1ON is likewiſe a natural acceſſion, whereby there is ad- 
jected inſenſibly, by the running or waſhing of a river to one's 
ground, part of another's on the other ſide of the river“; it takes bl. 7-5. 
place only in grounds bounded by the river. Different from this is A 
Avulſion, where part of one's grounds is, by the force of a river, at dom. . 
once 
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once ſenſibly carried to another's, which becomes the other's pro- 
- perty, when it is incorporated with it by Coalition, but not till then“. 


By the civil law, an iſle that ariſes in a river belongs to the own- 


ers of the grounds, that front it on both ſides of the river, proportion- 


ably, as it lies near to them, counting from the middle of the river ; 
and, if it is altogether neareſt to the one ſide of the river, it belongs 
to the heritor on that ſide wholly *: but an ifle emerging in the ſea, 
or in a river, where the lands oppoſite to the iſle are limited other- 
wile than by the river, belongs to the firſt occupant. A Floating 
Iſland is public as the river iclelt : for the ſame reaſon, that iſlands 
ariſing on the channels of rivers belong to the adjacent heritors, the 
channels themſelves belong to them, as becoming part of their 
ground, when deſerted by the rivers, and the new channels which, 
the public rivers poſſeſs become public. 


By the preſent cuſtom of Holland, and elſewhere, iſlands, whe- 
ther in the ſeas, or public rivers, or channels deſerted, are public“, 
in the ſame manner as the rivers; and, as Regalia, belong to the 
ſtate or commonwealth, to which the ſovereignty of the ſeas or ri- 
vers belongs. Whether this rule, or that in the civil law, takes place 
with us, I ſhall not determine; but it would ſeem, that the modern 
law ought to obtain: and, upon this foundation, the learned Craig 
juſtly argues, That our king originally had right to the northern and 
weſtern iſles, as parts of his dominions, for that iſlands in the ſea 
belong to thoſe who have the lands to which they are adjacent*; and 
this he confirms by a text of the civil law. It iſlands emerge in 
ſeas, over which no nation has ſovereignty, they muſt for certain, 


as all other ſuch lands, belong to the firſt occupant. 


INDUSTRIAL acceſſion takes place, when any thing accrues to a 
perſon on account of workmanſhip or induſtry, * Jour by him 
upon it, ſo that the matter becomes acceſſary to the workmanſhip ; 
or where the workmanſhip or materials of one become acceflary to 
the ſubje& belonging to another; or where otherwiſe things become 
common to both parties, in reſpe& of the difficult, and ſometimes 
impracticable ſeparation of them from one another. Under this head 
fall Specification, Confuſion, Commixtion, Contexture, Inedifica- 
tion and Implantation. 


SPECIFICATION, (from ſpeciem facere) is, © where one makes a 
« ſpecies or piece of workmanſhip out of another's materials.” The 
rule in the civil law, followed by us, is, that, if the ſubje& can be 
reduced to its firſt ſtate, it belongs to the owner of the matter, as 
in things made of gold, ſilver, and other metals; but, if it cannot 
be brought to its firſt form, as when a ſtatue or table is made of an- 
other's wood, it belongs to the artificer. If the materials belonged 
partly to the workman, and partly to another, the new ſpecies * 
longs wholly, without diſtinction, to the workman; but ſtill the 
party that carries the property, or workmanſhip, muſt ſatisfy the 
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14. In confu- Corruslox of ſubjects, that alters property, happens, when 
does. fluids, as liquors or metals belonging to two or more perſons, are 
comes com- confounded or put together ; if they are of the ſame kind, there fol- 
— lows a communion between the reſpective owners, according to their 
proportionable intereſts ; when they are put together, either acci- 
dentally, by conſent, or by the deed of one of the parties: but, if 
the metals are of different kinds, as lead or braſs with filver, &c. 
then, if they can be ſeparated without conſumption of either, each 
proprietor retains his own, and may obtain a ſeparation ; but, if they 
cannot be ſeparated, the rule above ſet forth, in Specification, takes 
place, that the whole belongs to the artificer *. 2625. et 27, 


inſtit. de rer. 
diviſ. 


15. The rule CoMMIXTION is, where things Arid or dry, belonging to different 
in commixti- perſons, as oats, or other grain, come to be mixed, every one, ſtrict- 
—— E ſpeaking, preſerves his own property ; but becauſe the ſeparation 
is difficult, yea hardly poſſible, cach gets a proportionable part of 
the mixed quantity, conform to his intereſt therein, regard being had 


to the goodneſs, as well as quantity of the ſame®, bg 28. inſſit 
de rer. diviſ. 


16. lau eredi-PWM MEN one pays a debt with another's money, without his con- 
= — £2 ſent, the property, in a ſtrict ſenſe, remains with the owner; but, 
Faſt debt, re- for the benefit of commerce and currency of coin, if the ſpecies are 
ceives ano · ſo mixed with the creditor's own money, that they cannot be diſ- 
DE tinguiſhed, or are diſpoſed of by him in a fair way, they become his; 
out his con- — the owner has only an action of theft, ſpuilzie, or wrongful in- 
ſent, able to tromiſſion againſt the debtor, or other perſon, who ſtole, robbed, or 
On otherwiſe unduly intermeddled with his money, by the rule in the civil | 
law; but, if ſuch ſuit becomes fruitleſs, it may be a queſtion, whe- 2 wy fl. 
ther he will have action againſt ſuch creditor for the equivalent, pros 
vided he bring evidence, that the ſpecies received by ſuch — — 
were the ſame which were unlawfully intermeddled with; but it 
would ſeem, that, for the benefit of commerce, action ſhould be deni- 
ed; thus the court of ſeſſion rejected the claim of the owner of bank- 
notes ſtolen, againſt a party Who had bona fide received them for a va- 


luable conſideration i, as I had occaſion to obſerve elſewheres. dFeb. 24. 
1749. Craw- 


. . . . ford. 
17. conte - OCONTEXTURE likewiſe alters the property, by induſtrial acceſſi- eg. 1. ut. 24. 


-=_ and con- on: it is, * where things belonging to one are wrought into another's 5 15. 
ucture. 7 ; w 4 SJ : 
cloth, and are carried therewith as acceſſary f,” Like to this is Con- fy 29. inſt. 
ſtructure, whereby, if a houſe be repaired with the materials of another, de rer. diviſ. 
the materials accrue : to the owner of the houſe. By the civil law, 
the owner of the houſe was liable to the owner of the materials, in 
the action De tigno juncto, for the double value :: with us, full re- eTit. ff. de 
paration is due to the owner of the materials, but no more. If the 8. Juncko. 
party intermeddled mala fide, he will be anſwerable for the value, by 
an oath in litem; or may be liable in theft, according to the nature 
of the intromiſſion or contrectation. 


18. Building BY the ſame rule, when one builds or plants on another's ground, 


on another's a 4 8 . ; 
— the houſe and planting is carried as pertinents of the ground, Inædi- 


painting on icatum ſolo cedit ſolo; and, by the civil law, if it was done by one 


I that knew the ground to be another's, he loſt his materials, labour hL. 5 12.#. 
or Ion . . 
his paper. and expencesb. How far a recompence is due by our law, is ſet demea 
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forth in another place *. A board or canvaſs, belonging to another, 


whereon a picture is drawn, accrues to the owner of the pictureb; 


and, by the preſent cuſtom, 22 or paper follows the owner 
of the writing or printing, tho it was otherwiſe by the civil law. 


A MILL, built by the heritor upon the lands wherein his wife was 
infeft in liferent, after the date of her right, will fall under the ſame as 
acceſſary: thus, the reli& will enjoy the multures of her liferent lands, 
and of the corn of ſtrangers grinded at the mill ; but not the multures 
thirled thereto by the heritor of his other eſtate, which is till 
deemed part of the rent thereof; and this will hold, without any al- 
lowance claimable from the liferenter for the expence of building“. 
This reſembles the above caſe of one's building on another's ground 
knowingly, whereby he is preſumed to gift the edifice. 


THe laſt, and moſt important manner of acquiring real rights, by 
the law of nations, is Tradition or Delivery. This muſt be done by 


the owner, who has the free adminiſtration, or one having his war- 


e F 40. inſt, 
de rer. diviſ. 


f Feud. I. 2. 
tit. 2. tit. 7. 


June 24. 
1625. town 
of Stirling. 


h Leg. burg. 


c. 56. c. 127. 


rant; and is founded in the will of the diſpoſer, which is not under- 
ſtood to be perfected till, in evidence thereof, delivery follows; and 
then only the rule takes place, Nibil tam conveniens eft naturali aqui- 
tati quam voluntatem domini, volentis rem ſuam in alium transferre, 
ratam habere, That it is moſt agreeable to natural reaſon, that the 


will of the owner, in conveying his property to another, ſhould 
ſtand good *, | 


DEL1VERY is either Real, Symbolical or Feigned : true and real 
delivery is moſt properly of moveables, when they are given by the 
hand to another. In lands or tenements, the putting the acquirer in 
poſſeſſion is in place of delivery: this was the proper way of perfect- 


ing feudal rights, and, in the books of the feudal law, is termed In- 
veſtiture. | 


THERE was likewiſe an improper inveſtiture, by delivery of a ſym- 
bol upon the ground of the fee, which was ſufficient to perfect the 
right in place of actual poſſeſſion fo Symbolical Delivery is, “when, 
in place of the thing itſelf, ſomething, as a ſymbol thereof, is deliver- 
ed: thus, delivery of lands, or other hereditaments, (if I may call it 
delivery) is by the proper ſymbol, and an inſtrument of ſeiſin taken 
thereupon in the hands of a notary ; this ſo far takes place with us, that 
of itſelf, without actual poſſeſſion, the right of fee is accompliſhed, and 
without it no real right is conſtituted, Nulla ſaſina, nulla terra. Before 
introduction of ſeilins in writing amongſt us, the vaſſal's being put in 
poſſeſſion, in conſequence of his charter, was ſufficient inveſtiture s, 


| which was not only conform to the feudal law of the Lombards, as 


above, but likewiſe according to the old form of taking ſeiſins within 
burgh, fully ſet forth in the borow law, which required no writing, 
but only a ſolemn manner of entring the party in poſſeſſion l. 


THERE is likewiſe ſymbolical delivery of moveables, when, in 
lace of the things themſelves, a ſymbol is delivered; bur, if the de- 
8 continues in poſſeſſion, the property, or other real right, does 
ſuch delivery, tho an inſtrument of poſ- 
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ſeſſion be taken thereon, for that is underſtood to be ſimulate; bur, 
if together with the ſymbol, power and liberty is given to the re- 
ceiver to take poſſeſſion, which the owner quits, the property is there- 
by transferred: thus, the delivery of the keys of a granary or cellar to 
a purchaſer of the corn, wine, or other things therein, infers the de- 
livery of the ſame . If it is not upon a bargain of ſale, or other cauſe, 
ſufficient to tranſmit the property, a delivery of the keys will only im- 
ply a truſt or cuſtody. An owner's ſuffering the buyer to mark the 
things ſold with his ſign, is underſtood thereby to deliver them. 


A Fx16Nep Delivery is, when delivery is ſuppoſed in law, tho? 
« it did not actually interveen :” thus, in delivery ſiclione brevis manus, 
as it is called, or ſhort-hand delivery, if one, that has the poſſeſſion of 
the thing already, by loan or pledge, buys it, the property is tranſ- 
ferred without a new delivery; for it is underſtood in law as if he 
had reſtored it to the owner, and received it back again from him 
upon the title of purchaſe : and when one orders his debtor to pay 
the _— to 5 it is held as if it were delivered to the credi- 


tor himſelf, and by him to the other perſon *. 


As delivery perfects a real right in things Corporeal ; ſo likewiſe 
in things Incorporeal, there muſt be a kind of delivery to make 
the right effectual: thus, ſervitudes require poſſeſſion and uſe to ac- 
compliſh them ©: and deeds or rights in writing muſt be delivered, or 
the delivery diſpenſed with by a clauſe in the writing. 


IN moveables delivery is always preſumed from poſſeſſion, which 
otherwiſe would be vicious. Writings or deeds are preſumed to have 
been delivered to the perſon in whoſe favour they are conceived, or to 
another for his —— at the date of the writings, if they are out of the 
granter's hand; unleſs they bear a clauſe diſpenſing with the delivery, 
for then the time of delivery mult be proved, in competition with third 
parties. In Heritage, or immoveables, the Real Right is only acquir- 
ed by ſymbolical delivery, contained in the ſeiſin, which is a ſufficient 
conſtitution of the right, as I hinted above, and of which I ſhall 
treat more fully afterwards 4. 


SECTION III. Poſſeſſion. 


PossEsS10N being the ordinary means of acquiring real rights, when 
delivery upon a proper title of conveyance interveens, it is neceſſary 
to conſider it here. Poſſeſſion, in a proper ſenſe, is * the holding or 
« detaining any thing by ourſelves or others for our uſe ;” therefore to 
hold things for the uſe of another, is not to poſſeſs for ourſelves, but 
for thoſe on whoſe account we hold them: thus, what a ſervant or 
factor has in poſſeſſion for the maſter or conſtituent, is really poſſeſſed 
by the maſter or conſtituent * Poſſeſſion is acquired, by both body 
and mind concurring i; but the affection of the mind is preſumed 
from the act of the 8 unleſs it would infer a crime againſt one 
to poſſeſs for his own behoof : thus, he who openly detains things 
Stray is not preſumed to poſleſs for himſelf, but for the owner, be- 
cauſe otherwiſe it would be eſteemed theft. It is is either Natural, or 
Civil, in a twofold ſenſe: firlt, it is a Natural Poſſeſſion, when one pol- 
ſeſles 
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VIZ. tenants or the like *: thus, one who uplifts the rents from the 
tenants for his own behoof is in the civil poſſeſſion of the ground, 
but tenants like wiſe poſſeſs naturally as to their own intereſt. Again 
he poſſeſſes Civilly, who believes himſelt owner, whether he really is 
ſuch, or only a bona / 


for his own uſe, but knows himſelf not to be owner, as all mala fide 
poſſeſſors b. 


Two perſons cannot poſſeſs the ſame thing together, and at the 
ſame time, or in ſolidum, by the fame kind of poſſeſſion, but by a dif- 
ferent they may; as one that goes abroad continues to poſſeſs civilly 
by the mind, but, in the mean time, another may get into the natu- 


ral poſſeſſion in his abſence, and both poſſeſs, till the owner on his 


* nar UY return is debarred . Again, the literenter poſſeſſes for himſelf, but 
pr. ff. uti of that poſſeſſion is eſteemed the fiar's, in all queſtions with third parties; 
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as like wiſe is the husband's poſſeſſion the wife's, as to her lands; and, 
on the contrary: ſimilar to thoſe, is the caſe of maſter and tenant, in 
reſpect to lands in the tenant's occupation, as above. 


Poss nssfo is properly of things Corporeal : but there is likewiſe a 
kind of poſſeſſion of Incorporeal things, as of Servitudes, which are 
acquired wſ# et patientia, by the uſe of the proprietor of the Domi- 
nant, and acquiefcence of the proprietor of the Servient tenement 9, 
as is alrcady obſerved. 


Poss Ess io is acquired by the detention of the body and aſſecti- 
on of the mind, as was juſt ſaid ; being once begun, it is conti- 
nued by the mind only ; 8 it is loſt when another enters into the 
natural poſſeſſion, and debars the former poſſeſſor, and that whether 
lawfully or by violence :. If the former poſſeſſor continues ſtill to 
make attempts of n the poſſeſſion, or takes inſtruments for in- 
terrupting the other's poſſeſſion, it becomes a troubled poſſeſſion. 


By the civil law, the Interdict Ut poſidetis was granted to maintain 


perſons in their poſſeſſion till the point of right was diſcuſt; and like- 


wiſe the Romans had other interdicts, termed, Unde vi, and Quod vi, 
aut clam, to recover the poſleſſion taken from one without order 
of law : and poſleſſion among them might be maintained or recover- 
ed, ex continents, by force, being a kind of ſelf-defence. Interdicts 
were the interim ordinances or injunctions of the Prætor, touching 
the poſſeſſion; ſo called from his interdicting and prohibiting the par- 
ty complained of to diſturb the complainer's poſſeſſion, or command- 
ing him to reſtore him thereto, if he was violently diſpoſſeſſed. They 
were Preparatory to the queſtion of right, it being of great tmpor- 
tance which of the parties ſhould be preferred to the poſſeſſion ; for 
that burthens the other party with the proof of the property : at length 
the ſolemn manner of giving theſe ſummary orders by the Prætor was 
ſuperſeded, and a poſſeſſory action was directly competent to recover 
the poſſeſſion, or to aſcertain it?: and indeed, unleſs it is cleared, 
which of the parties is to be deemed poſſeſſor, the point of right can- 
not well be determined, according to the rule laid down in the _ 
quote 


fade poſſeſſor; Naturally, who indeed poſleſles 


27. Two 
perſons may 
at the ſame 
time, poſſeſs 
the ſame ſub- 
ject by dif- 
ferent kinds 
of poſſeſſion. 


28. In what 
ſenſe can 
things incor- 
poreal be ſaid 
to be poſſeſſ- 
ed. 


29. Poſſeſſi · 
on; how ac- 
quired, re- 
tained, lolt 
or recovered. 


30. Remedies 
by the civil 
law in relati- 
on to poſſeſſi- 
on, inter- 
dicts. 


t. By our 
aw, reme- 
dies ſimilar 
to interdicts. 


32. The ad- 
— of 
poſſeſſion, 
viz. acquiſi- 
tion of the 
fruits bona 
fide, and of 
the property 
by the poſi- 
tivo prelcrip- 
ton, 


33. The be- 
netit of a 
poſſeſſory 
judgment. 


512 An Inſtitute of the Laws of SCOTLAND. Book II. 
quoted law *, Eſſe debet qui onera petitoris ſuſtineat, et qui commodo poſ- 


ſeſſoris fungatur, 


AFTER the manner of the Romans, by their later uſage, we have 
no formal interdicts; but, in place of them, actions of ſpuilzie, as to 
moveables, and of ejection as to lands, of which I have diſcourſed in 
their proper place ; and likewiſe the lords of ſeſſion ſummarily, upon 
application, interpoſe their authority to maintain one's poſſeſſion ; and, 
no doubt, one with us may continue or recover his poſleſſion by force, 
being ex continenti, or inſtantly uſed, before the other party has got 
the peaceable poſleſſion ; for, after that, he muſt take the legal courſe, 
and not ibi jus dicere, do right to himſelf. 


GREAT are the advantages that accrue from poſſeſſion, beſides the 
acquiſition of property, on a proper title of alienation ; for, firſt, he 
who is in poſſeſſion may continue it till he is put from the fame, in 
due courſe of law, by one that ſhews a better right; and, if he is an 
honeſt poſſeſſor, that has a probable title in law, which ſupports his 
poſſeſſion, and makes him bona fide poſſeſſor, he will enjoy the inter- 
mediate fruits, without being accountable to the other who is after- 
wards found to have the preterable right ; of which I have already 
diſcourſed ©: and a er poſſeſſion for 40 years, _ a title of 
property, gives the poſſeſſor an abſolute right to the ſubjeR, by pre- 
cription, tho' the perſon from whom he acquired had none, where- 
of, in due courſe, I am to treat hereafter 9. 


Tur Poſſeſſory Judgment is none of the leaſt advantages r 
by poſſeſſion: it is © a priviledge whereby one that has poſſeſſed land, 
* tithes or houſes, or even ſervitudes, ſeven years without interruption, 
« is ſafe till his title is reduced, and in the mean time he is not account- 
e able for the rents or profits :” a right is preſumed from ſo long poſ- 
ſeſſion, and therefore it is neceſſary that the poſſeſſor be called in a 
reduction, that he may have opportunity to defend himſelf by his au- 
thor's rights, which probably are not in his hands, and that he be 
in the mean time ſecured in the poſſeſſion :. It is good againſt mi- 
nors, as concerning only the fruits bona fide nas till reduction is 
ſued. The title muſt be an infeftment, or leaſe of the ſubject: but 
an infeftment of annualrent is not a title for the poſſeſſory judgment; 
becauſe it gives no right to poſſeſs the rents or fruits, but only to diſ- 
train for the annualrents, and the poſſeſſion is in him who has the 
right of property s. The caſe is the ſame as to other debita fundi, 
or real debts; nor is the benefit of a poſſeſſory judgment competent 
againſt them b, for the ſame reaſon: 1 one annualrent- 
er cannot have the benefit of it againſt another prior annualrenter !. 
Nor will a perſonal right avail to that purpoſe. It muſt be poſſeſſion at- 
tained bona fide, not violent, clandeſtine or precarious; nor can it be 
pleaded by one that has conſented to the right of the purſuer k. The 
poſſeſſory judgment is good in favour of churchmen, without any other 
title than that of their benefice!. This hath ſome reſemblance to the 
Actio publiciana among the Romans, whereby one might recover the 
poſſeſſion which he had loſt, upon a proof of his having been bona 
fide poſſeſſor, without inſtructing his property in the ſubject w. 


BECAUSE 


*L. 62.f, 
de judic. 


WB. t. 
tit. 10. 


n 


d Tit. 12. 
polt. 


© Dec. 1731. 
Barclay 
contra Gom- 
mil, &c. 
July 15. 
1668. Earl 
of Wintoun. 
Fount. 26. 
Jan. 1698. 
Stewart. 
f 15. July 
1668. Earl 
of Wintoun. 
g Newt. de- 
ciſ. 44. 
h 26. June 
1662. Adam- 
ſon. 
ig, Jan. 
1668. la. 
Clerkington. 
7. July 1675 
Boyd. 
k Novem. 9. 
1665. Knap- 
ny. 
Pauly 18. 
1671. Earl 
of Hume. 


m Tit. ff. de 
public. act. 


1676. biſhop 


e Act ſeder. 

1612. obſerv- 
ed by Spotiſ- 
wood, verbo 


(Kickmen) 


Tir. I. Poſſeſſion. 513 


Bec AvsE churchmen are but liferenters of their benefices, and 
their rights go frequently from hand to hand, and the heir of the 
incumbent takes ſeldom care to preſerve them; therefore we have 
juſtly adopted into our law the maxim of the canon law, that Poſe/- 


ſor decennalis et triennalis non tenetur docere de titulo, i. e. that after 


peaceable poſſeſſion, for 13 years by churchmen, of any thing or ca- 


ſuality, as belonging to their benefice, they are not bound to ſhew a 


right or title of poſſeſſion; fo that it thereby becomes a part or perti- 
nent of the benefice, without any document in writing. This is only 
a preſumptive right; for, if the title of 
will be thereby regulated. This principle is founded in the rule of 
chancery at Rome, Triennalis pacificus benefitii poſſeſſor eſt inde ſe- 
curus , of which rule, and the preceeding enlargement of it, I ſhall 
ſpeak fully in the proper place“. | | 


Fo the fame reaſon, that 13 years poſſeſſion by churchmen is 
ſuſtained for a title to the ſubject, as belonging to the benefice ; our 
law, after the reformation, made a proviſion in favour of thoſe who 
had purchaſed church-lands, which, about, and before that time, 
came to be appropriated and feued out to laymen, that if they were 

oſſeſſed by the beneficed perſon 10 years before the reformation, or 
ho the purchaſers themſelves, or their authors, 3o years before the 
ſuit, whereby the right is challenged, they are ſecure; tho' they 
cannot ſhew that they were part of the benefice, to which they were 
faid to belong, by producing the foundations of the benefice*: but, 
at the ſame time, they muſt inſtru& their right from the churchmen, 
and a progreſs thereto, or plead the poſitive 3 This re- 
medy was neceſſary, becauſe, as the act of Sederunt bears, the old 
foundations and ſecurities of church- lands were, for the moſt part, 
at the time of the reformation loſt or abſtracted. | 


OF old, in the caſe of forfeiture for treaſon, by expreſs ſtatute, 
the lands, or other heritable ſubjects, which the forfeited perſon poſ- 
ſeſſed, as heritable proprietor, peaceably, for five years preceeding 
his forfeiture, were declared to belong to the king, or his donata- 
ries; and, in ſuch caſe, commiſſions were granted to certain perſons, 
as ſheriffs in that part, to take cognition by an inqueſt of the matter, 
and their verdict retoured to the chancery was deciſive of the proper- 
ty*: but that is altered by ſtatute after the revolution *, whereby 
forfeited eſtates are ſubjected to real claims or burthens upon them, 
tho' not moved or infiſted in for five years before the forfeiture ; but 
with an exception of bygone feu- duties, and other annual preſtati- 
ons, for which no claim was made within five years of the forfei- 
ture. How far this act, 1690, above quoted, is ſtill a ſubſiſting law, 
ſhall be conſidered in another place i; but, to be fure, it is a repeal 
of the old act 1584, in the above reſpect. . 


THE effect of poſſeſſion, with reſpect to moveables, is conſider- 
able; for, as the delivery of them transfers the property, without any 
ſolemnity in writing, ſo the poſſeſſion of them, as one's own, pre- 
ſumes his right of property; and therefore, the purſuer muſt prove, 
not only that he was proprietor, but like wiſe pg defitt poſſidere, 
viz. that he loſt the poſſeſſion, otherwiſe than by conveying the pro- 
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perty, as that they were loſt or 41 lent or pledged; but this will 
not hold, if the goods were poſſeſſed by a perſon deceaſt, and no con- 
firmation or other right in the author, as neareſt of kin to him; or, 
otherwiſe, at the time when the defender got the poſſeſſion; becauſe, 
in that caſe, the author had no title, whereby to tranſmit the pro- 
perty. The buying things in public market will not ſecure the pur- 
chaſer, if the purſuer prove, as above, for we allow not that privi- 
lege of fairs, which elſewhere takes place. 


PossEss10ON is aſcribed to the title whereon it commenced, in que- 
ſtions with him from whom it proceeded, therefore it mult be reſtor- 
ed to him, according to the terms covenanted or implied by law, 
notwithſtanding any rights acquired by the | gages which otherwiſe 
might exclude him: thus, the ſubje& muſt be reſtored, when theſe 
terms are ſatisfied, as wadſet lands after they are redeemed, and the pol- 
ſeſſor may reclaim it, on theſe other titles, after reſtitution ; but, as to 
all others, the poſſeſſor may defend himſelf by all rights in his per- 
ſon b. This is the import of the maxim, Nemo poteſt mutare cauſam 
Poſſeſſionis ſuæ, none can alter the title of his poſſeſſion, viz. in preju- 
dice of his author, I his rule is derived to us from the civil law <. 


Srcriox IV. Rights moveable and beritable. 


IT was above obſerved, that rights real concerned either moveable 
or immoveable things; analogous to which diviſion of things, is that 
of Moveable and Heritable rights; and tho I have elſewhere * ſpoken 
a little of theſe, yet I muſt here add a more full account of them. 
Things are moveable, that either move themſelves, or may eaſily be 
moved, as houſhold-furniture, all ſorts of utenſils, and cattle of all 
kinds. Growing corns are accounted moveable with us, as is above 
obſerved, but other fruits, not till they are reaped or ſevered from 
the ground. All minerals, after they are taken out of the earth, and 
all other ipſa corpora, or ſpecies of things, are moveable, except land 
and houſes, and what is fixed to them for their perpetual uſe, which 


are deemed things immoveable. 


PERSONAL bonds payable to heirs and executors, or ſimply to 
heirs, are moveable rights, unleſs they ſeclude executors, or contain 
clauſes of infeftment*. Bygone feu-duties, rents of lands, or by- 
gone annualrents, are likewiſe moveable ; but the right of annualrent 
itſelf, by infeftment, is not. Moveables fall to executors, and like- 
wiſe under ſingle eſcheat, and the communion of goods between man 
and wife; — moveable bonds, bearing intereſt after the term of 
payment of the principal ſum, but not before, are underſtood heri- 


table, as to the fisk and the foreſaid communion, ſo that they neither 


fall under eſcheat, the jus mariti or jus rele i; and tho ſuch bonds 
bear intereſt from the date, yet they are not heritable to that effect, 
till the term of payment, as above, and in all other reſpects they are 
{till moveable, I ſhall have occaſion hereafter to treat more fully on 
this points. 


RiGHTs of lands or houſes, or infeftments of annualrent out of 


them, and rights of tithes, by infeftment, are heritable and real, m 
| the 
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the moſt proper ſenſe: but bonds, with clauſes of infeftment, or 
diſpoſitions of lands or tithes, tho' heritable before infeftment, as 
re peQing lands, yet they are not real rights till infeftment ; but we 
commonly term them incompleat real rights, not without ſome im- 
4 If one is bound to employ a ſum on land, his executors 
will be liable to fulfil it, and the Wit þ will go to the heir. "The 
price of land, payable by a minute of ſale, to heirs and executors is 
moveable, and as ſuch will fall to the executors of the ſeller, tho' his 
heir will be bound to make good the fale to the purchaſer, Bonds 
ſecluding executors, or conceived to a ſeries of heirs ſubſtitute to one 
another, are heritable; or, it ſimply conceived to the creditor, and 
his heirs-male, they are heritable, nd the denomination of Heir- 
male cannot apply to executors*. Heritable rights require an entry 
by ſervice, to make up a title in the perſon of the heir, as moveables 
regularly do confirmation in the perſon of the executors, 


Box ps, of their own nature moveable, may become heritable, by 
ſupervecning heritable ſecurities, as by heritable bonds of corrobo- 
ration, or by diligence affecting lands for their ſecurity or payment, 
as by adjudications. But, if heritable rights are granted by the debtor 
for ſecurity of the debt, without the creditor's intention to alter the 
2 of the debt, it remains ſtill moveable; as when the debtor 

iſpones his eſtate with the burthen of his debts, or in procuring ſuſ- 
penſion, or, in a ceſſio bonorum, conſigns a diſpoſition to an heritable 
ſubject, for ſecurity of his creditors®: nor will a clauſe in a moveable 
bond, eiking or adding it to the reverſion of a wadſet, make it heri- 
table, unleſs it is regiſtred in the regiſter of reverſions :. A moveable 


bond aſſigned to one, and his heirs, ſecluding executors, becomes 
heritable in the aſlignee's perſon. 


HeRriTABLE bonds, tho' infeftment has followed, become move- 
able by requiſition, or by a ſimple charge of horning when they 
are payable without requiſition, and being uſed againſt one of the 
debtors, will render them moveable as to the whole; but, if the re- 
quiſition or charge is null, they remain heritable. An heritable 
bond, payable on a ſimple charge, becomes moveable after the debt- 
or's death, by decree againſt his repreſentatives :; for thereby the cre- 


ditor betakes himſelf to perſonal diligence, in the ſame manner as by 


giving a charge when the debtor is alive: but a charge on a bond, 
ecluding executors, becaule of the determinate intention of the cre- 
ditor, will not render it moveablef. Sums conſigned, upon uſin 

an order of redemption of a wadſet, do not become moveable, ll 


declarator of redemption, or till the creditor has owned the conſig- 


nation, by inſiſting for the ſums, for till then the conſigner may paſs 
from his order, and take up the ſums ; and it is not in the debtor's 
power to alter the condition of the creditor's right, without his con- 
fent, or authority of a judge competents®, | 


BoxDs, ſecluding executors, are not moveable as to the creditor, 
even before the term of payment, or after a charge; becauſe of his 
deſtinating the ſame to his heir, and expreſsly ſecluding his executors, 
and continue ſtill heritable thercafter, and a title muſt be made up to 
them by a ſervice; but the party, having right to ſuch bond for the 


time, 
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time, may make it moveable, by aſſigning the ſame to any perſon, 
his heirs and executors, or even without mentioning executors, for 
they are heirs in moveable ſums, where they are not excluded *: but, 
without diſtinction, ſuch bonds are moveable as to the debtor, who 
binds himſelf, his heirs and executors, tho' heritable as to the creditor, 


Bo ps are conceived ſometimes payable to the creditor, his heirs 
or affignees, at a term; and in caſe of not thankful payment of the 
ſum, at ſuch term, then warrant is granted by the precept of ſeiſin 
to take infeftment: in this cafe, if the creditor die before the term 
of payment, the bond is eſteemed moveable, and goes to his execu- 
tors; becauſe, truly, it was only to become heritable Conditionally, 
vis. in caſe of non-payment at the term, before the exiſtence of 


which, it could not poſſibly be deemed heritable ®. 


Bur in the common way of conceiving heritable bonds, by in- 
feftments on lands, they are made payable to the creditor, and his 
heirs, at the term; and, for his farther ſecurity, right granted on 
the lands, and a precept for infefting the creditor accordingly ; in 
this caſe the bond is originally heritable, before, as well as after the 
term of payment; for the creditor may effectually take preſent infeft- 
ment, which he could not in the firſt mentioned caſe*. There is in 
ſuch deeds frequently a clauſe, 8 that the heritable ſecurity 
ſhall ſtill remain, notwithſtanding requiſition or charge ſhall be uſed 
for the ſums; wherefore, in ſuch caſe, even after requiſition or 


charge, the bond will go to the heir, as remaining {till heritable ; in 


the fame manner as a heritable, by ſecluding executors, does 
not become moveable, by a charge to make payment; for there the 
intent of the creditor is as much ſhown in the one caſe as the other. 


Tux fame rule holds as to the debtor, that, he dying before the 
term of payment, the bonds of the firſt kind, viz. where ſeiſin is to 
be taken only in cafe of non-payment at the term, are moveable, bur- 
thening the executors ; and, being paid by the heir, give him relief a- 
gainſt his executors; and in the fecond, being heritable originally, 
affect his heir, at whatever time the debtor dies; whereas bonds he- 
ritable only, by a clauſe ſecluding executors as to the creditor, are 
moveable as to the debtor, and affect his executors, ſo as to afford 
relief to the heir in reſpe of the ſame, as above hinted. 


A DECREE of forthcoming, at the creditor's ſuit, will not make 
heritable bonds, or ſums, whereon adjudication followed, moveable ; 
nor will an heritable bond be altered by a moveable bond of corro- 


boration, for ſtill the original bond is the predominant*. All rights « ext. deciſ. 


having a tract of time, as penſions, tacks, Cc. are heritable. 


THERE are divers methods of acquiring real rights by our muni- 
cipal laws and cuſtoms; as the poſitive ebe, by 40 years un- 
interrupted poſſeſſion, eſcheats of all kinds, the jus mariti and jus 
relicdtæ, the legittim, Sc. the formalities likewiſe of accompliſhing 
herita ble rights by infeftment are introduced by poſitive law and 
cuſtom, of all which I ſhall treat in their proper places. 
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Obſervations on the law of England, in relation to the premiſes. 
THE acquiſition of property of things ſtill in the original ſtate of 


community, as fouls in the air, fiſhes in the ſea, &c. is governed 
by the law of England, in the ſame manner as by ours. And indeed, 
according to the bow of nature and nations, the firſt occupancy gains 
the property of them. Where doves belonging to a dove-houſe feed 
on another's corns, the party may kill them, and keep them to him- 
ſelf; which is the proper relief by the common law, in as much as 
they are accounted no man's property *: but there is an exception as 
to the king's prerogative, in virtue of which, Wreck Goods, Jetſom, 
Flotſom and Lagan, and Treaſure Trove, belong to the king, or o- 
thers under him, as likewiſe do ſtray cattle, unleſs claimed by the 
owner within year and day after lawful proclamation : but other things 
loſt by the owner, coming into another man's poſſeſſion, may be 


claim'd at any time by the proprietor, for they are not eſchcat*, more 
than by our law. 


Bur there is an occupancy General and Special in lands, by the law 
of England, of a peculiar nature, which gives a title to the ſame : thus, 
if a man, ſeized in fee ſimple, make a leaſe to A, during the life of B, 
called Ceftui qui vie, and A die before B, he that firſt takes the poſſeſſi- 
on of the lands is lawfully the tenant thereof, while B lives ; for the 
reverſioner cannot claim it, becauſe he had parted with it during the 
life of B: this is called Occupancy in land, and is the taking poleſſi 
on, or appropriating that which every one had a right to as much as 
another, as in the caſe above ſtated. And, if the land be given to 
a leaſee and his heirs, during the life of B, the heir of the leaſee, on 
the death of the tenant for life, comes in as ſpecial occupant; be- 
cauſe he is included in the words of the donation ©, tho', by the law 
of England, the heirs of a leaſce cannot take, but, during the life of 
B, he has title by occupancy. 


Ir the iſſue in tail be attainted of felony, in the life of his father, 
and is pardoned; upon the death of the father the donee or tenant in 
tail, the donor cannot enter, that being againſt his own gift, when 


there is any iſſue in being: and tho' the iſſue cannot, by reaſon of 


the diſability, thro' the corruption of blood, to take by deſcent, (which 
remains after the pardon) claim as heir to the donee, yet he may en- 
ter as a ſpecial occupant ; for the gift is ſtill a good de/ignatio perſon, 
and points out the perſon who ſhall take after the death of the donee ; 
but he muſt take it ſubject to all the charges impoſed thereon by his 
father, for he muſt take it as the tenant left the lame 4. 


In both theſe caſes of ſpecial occupancy, the heir would take, by 
our law, in his own right, for leaſes go to heirs, and not to execu- 
tors ; nor does an attainder for felony infer any corruption of blood, 
and ſo is no bar to a title of ſucceſſion with us. 


Tux rules in Acceſſion, whether natural or artificial, are almoſt the 
ſame by the law of England, as mentioned in the foregoing title; on- 


ly it is faid by ſome to be the law of England, that it a public river 
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change its channel, whereby the new channel becomes public, and 
returns again to the old channel, the deſerted channel ſhall belong 
to the former owner, and not to thoſe who poſleſs the adjacent lands 
at the time; contrary to the rule in the civil law obſerved with us, 
which is pretended to be againſt equity *: but I cannot diſcover where 
the equity lies in favour of the former owner, who had loſt his 2 
perty, by the river's taking its courſe thro his ground; the hardſhip 
upon «oy is no greater than if the river had ſtill continued in the new 
channel. | 


I 8HALL take notice of ſome other particulars touching the method 
of acquiring property: thus, while the hawks, deer, conies, &c. arc 
in the poſſeſſion of the party, or within the incloſures in his own 
ſoil, he has an action of treſpaſs againſt the takers of them; fo that he 
has a poſleſlory property of them ratioze fundi, but not an abſolute 


* 
- 
* , 


property of the ſame *, | 


Ir a man takes another's cloth, and makes a robe of it, the ſame 
belongs to the owner of the cloth, for the nature of it is not changed ; 
but where grain is taken, and made into malt or meal, the property 
is altered, and belongs to the maker; and the fame rule is ſaid to hold 
where money is made into a cup or tankard, for that they cannot be 
reduced to their former nature*. The reaſon aſſigned does not agree 
to this laſt, and therefore it may be juſtly doubted ; and, as to the 
reſt, the rule is the ſame as in the civil law obſerved with us. 


Ir one intermingles his money with another's heap. of money, the 
owner of the heap ſhall retain all, to avoid inconvenience of his bei 
a treſpaſſer by taking his own money again; and the fame law holds 
where one intermingles his corn with another's ; for the other ſhall 
have the whole. This varies a little from the rule in the civil law, 
but ſeems unavoidable ; where the quantity of money or corn, inter- 
mingled with the heap, cannot be known or proved; and the party 
who did it cannot complain, it being his own act. 


PossEss10N has ſignal effects, both by our law, and every other 
law in the world. But there is ſomething which ſeems very peculiar 
in the law of England, as to poſſeſſion of lands, where the poſſeſſor 
dies unmoleſted in the poſſeſſion by the proprietor : thus, the poſſeſ- 
ſor has only the naked poſſeſſion, in reſpect to the diſſeiſee, who may 
enter and evict him; but, as to all other perſons, the diſſeiſor is deem- 
ed to have the right likewiſe, and, if he dies thus ſeiſed, or in poſ- 
ſeſſion, without an entry, or continual claim by the diſſeiſee, a deſcent 
is caſt upon his heir, and he has jus poſſeſſionis, whereby the freehold 
is caſt upon him; ſo that the diſſeiſee cannot enter upon the polleſli- 
on of ſuch heir, and evict him, but is put to his real action“; provid- 
ed that the diſſeiſor was in poſſeſſion five years before his death, with- 
out an entry or continual claim on the part of the diſſeiſee, during 
that ſpace, in terms of the ſtatute. 


SUCH right of poſſeſſion is unknown in our law; only our poſſeſ- 
ſory judgment is a ſimilar remedy to, poſſeſſors; but to found it they 
muſt have a proper title of poſſeſſion, tho' not proceeding from the 

true 
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true proprietor; and, in the caſe above mentioned, the diſſeiſor muſt 
be ſeiſed, fo that he muſt have an apparent title for his poſſeſſion. 


PROPERTY is acquired by the law of nations, likewife by delive- 


ry or tradition; and in moveables it is by one's giving a thing into the 
hand of another, and, if the deliverer was the owner, the property 
is transferred ; and, as to immoveables, by putting the acquirer into 
the poſleflion of the ſame, and this regularly is accompliſhed by Li- 
very of ſeifin, in the law of England as well as ours: but then, by 
their law, there is a ſort of brevs manu conveyance: viz. where the 
owner grants a leaſe of the lands for life or years, and the leſſee is 
in poſſeſſion; or makes a bargain and fale for years, which gives the 
actual poſſeſſion, by the ſtarute of uſes; if ho intends to give or (ell 
the lands to the leſſee or bargainee, he needs only give him a releaſe 
of all right af reverſion competent to him the leffor, and thereby a 
right of property of the lands is acquired to the leſſee or bargainee. 
Or, if the owner is diſtciſed, and the diſſeiſor in poſſeſſion, the diſſeiſee, 
intending to ſell the lands to the diſſeiſor, may give him a releaſe of 
all claim he, the reverſioner, has to the lands, which veſts the pro- 
perty in the diflcifor : thus, whereas, before, his ſtate was wrongful, 
it is made lawful and right by this releaſe. 


Wr have no brev? manu conveyance in the above ſenſe, as to rights 
of lands; for, with us, no right of lands can be acquired without a 
ſeiſin or infettment; but, if one is infeft upon a diſpoſition or char- 
ter, with abſolute warrandice, all rights that fuperveen in his author's 

rſon accrue to him, without any new conveyance of the ſame ; the 

w ſupplies it, and ſuppoſes that the author (or feoffor as he is call- 
ed in England) makes a conveyance of the new right, and that the 
purchaſer is. thereupon infeft. 


As to the queſtion touching heritable and moveable rights, or ſuch 
as deſcend to the heirs or executors of the deceaſed, the law of England 
varies conſiderably from ours ; for their law gives the executor, or ad- 
miniſtrator, not only chattels perſonal, as moveable goods, bygone 
arrears of rent, &c. but likewiſe chattels real, as a leaſe for years ; 


and thoſe things that lie in action, as rights and intereſts upon judg- ita 


ments, ſtatutes merchant and ſtaple, recognizances, and all other 
debts due to the teſtator, tho' even by mortgage. But, by our law, 
only moveable goods, and bonds that do not affect the inheritance, 
or are not heritably conceived, go to executors only, and tacks or 
leafes deſcend to the heir, as likewiſe do all obligations of an heritable 
nature. | ; 


TIT. II. 
Repriſals, Public War, Prizes. 


| * HOSE are the ways of appropriation by private right; but one 


may likewiſe acquire property. in the right of the public, 
which may happen either by way of Repriſals, or by Prizes taken in 
lawful war. 


SECTION 


9. A releaſe, 
granted by 

the leſſor to 
the leſſee, of 
the reverſion, 


or by the dif- 


ſeiſee to the 
diſſeiſor, 

conveys the 
property to 


the leaſee or 


diſſeiſor. 


10. Chattels, 
perſonal or 
real, as a leaſe 
for years, and 
rights or in- 
tereſts upon 
judgments, 
tutes, re- 
cognizances, 
and all debts 
due to one, 
tho' by mort- 
gage, go to 
his executors 
or admini- 


ſtrators. 
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juſtice, and 
is over-ruled, 


2. The law- 
ful procedure 
upon letters 

of cepriſal, 
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SECTION I. Repriſals. 


ReyRISALS, from the French word Repriſe, a retaking or tak- 
ing again of one thing for an other, is an inſtitution of the law of 
nations, of antient uſage *. They are granted, when Britiſh ſubjects 
are injured, either in their perſons or goods, by the __ of foreign 
countries, and the parties aggrieved cannot, upon their ſuit, or the king's 
requeſt, obtain juſtice from the prince or ſtate to which the offenders 
2 Letters of repriſal, or letters of marque (as they are ſome- 
times called) is © the king's Warrant to arreſt and ſeize the goods and 
« effects of the ſubjects of that nation, which refules or delays juſtice, 
« for the ſatisfaction of the party aggrieved.” If the injured ſue the 
offenders before the ordinary courts of law in their own country, and 
receive judgment, in the laſt reſort there, againſt the right of his cauſe, 
this will not intitle him to letters of reprifal* ; for, by ſuch proce- 
dure, he ſubmits to the judgment that ſhall be given, It is other- 


wiſe when this happens upon a ſupplication to the ſupreme power ; in 


ſuch caſe the wrong done, and not redreſſed by the ſovereign, be- 
comes a national debt, and ſubjects all the members of the commu- 


nity to repair it, leaving thoſe who ſuffer, on that occaſion, to inſiſt 


for their indemnity againſt the offenders in due courſe. For moſt 
part, letters of Requeſt, two or three, to make reparation of the da- 
mage, preceed, and, as the anſwers are ſatisfactory or not, commiſſi- 
ons of repriſal are awarded; they muſt be grounded either upon 
Wrong Judgment, or a Denial or Delay of Juſtice: the wrong judg- 
ment muſt be in matters not doubtful ; for otherwiſe there is a pre- 
ſumption that juſtice was duly adminiſtred. A denial, or obſtinate 
delay of juſtice, is a good ground for them, becauſe that is a tacit 
homologation of the wrong : theſe may be proſecuted without breach 
of the public peace, tho' frequently they occaſion it. They cannot 
be revoked without ſatisfying the party; becauſe they create and veſt 
a National Debt in him, to have his loſs repaired in ſuch manner as 
by the ſame is directed; but the execution of them may be ſuſpended 
for ſome time, for the public good *. 


IT is lawful to make ſeizure, in virtue of letters of repriſal, in the 
open ſeas and ocean, or in ports anddominions belonging to the ſtate or 
prince that granted them, or againſt whom they iſſued ; but the peace 
of the ports and territories of other princes and ſtates muſt be main- 
tained. The owners of the ſhips or goods ſeized, in virtue of ſuch 
letters, do not loſe their right till they are brought Infra Præſidia, 
i. e. within the ports or garrifons of the prince or ſtate who awarded 
the letters; but, if the capture is by the king's ſhips of war, the 
property is immediately altered. To take or ſpoil the goods of others, 
than thoſe againſt whom . en is granted, is Piracy: and therefore 
letters of Marque and Repriſal are only given, upon the party's finding 
good ſecurity for the due obſervance of the terms thereby preſcribed, 
the tranſgreſſion of which infers a forfeiture of the letters, beſides 
other puniſhment, according to the degree of the offence. Bulk muſt 
not be broken, or any intermeddling had, till the ſhip and cargo is 
. 1 prize by the judge admiral. Ihe goods ſeized and adjudged 
prize become the party's, by ſuch adjudication, to the amount of his 

debt, 


* Grot, de 
jure belli et 
pac. lib. 3. 
c. 2.4 4,%c, 


b Molley, lib. 
1. c. 2. 6 11. 


© Grot. de 
jure bel. lib. 


3. c. 2. 5. 


Molley de 
ire marit. 
„ 1. c. 2. 


$22. et ſeqq. 


| bGrot, cod. 
cap · 97. 


e Fitzh. nat. 
brev. fol. 
114. Mol. ib. 


Novel. 52. 
134. c. 4. 


rot. de 
ju. bel. et pa. 
lib. 3. cap. 2. 
8 P. 1581. 
c. 118. 


b P. 1585. 
c. 16. 


Tir. II. Repriſals. F21 
debt, damage and coſts, and the reſidue ought to be reſtored to the per- 


ſons from whom they were taken *, 


Tur 
the repriſals. Travellers and merchants belonging to another coun- 
try, tho found in that againſt which the repriſals iſſued, are exempted, 
nor are the perſons and books of ſtudents aq wok to them; the en- 
couragement of learning and commerce, in foreign parts, making 
way for this and many other privileges“. 


Tux repriſals, already diſcourſed of, may be called Extraordinary, 
and ſerve for reparation at ſea, or any place out of the realm, and are 
granted by the ſecretaries of ſtate, with the approbation of the king 
and his council. But there are likewiſe Ordinary repriſals, viz. where 
Britiſh merchants are ſpoiled, or their goods taken from them, in parts 
beyond the ſea, by ſtrangers or foreigners, and cannot on ſuit, or the 
king's demanding juſtice for them, obtain the ſame, they ſhall, upon 
teſtimony of the premiſes, have a warrant to arreſt the goods of the 
ſubjects of that nation, to which the offenders did belong, happening 
to be in Britain, This is competent by a writ out of the chancery, of 
common tight, to the ſubjects in England fo oppreſſed*, and is warrant- 
ed by the great charter of liberties J. And it cannot be doubted, but 
a warrant of the like nature muſt he granted to any of the ſubjects of 
Great Britain, for arreſting the goods of ſuch ſtrangers in this coun- 
try, tho' I queſtion, from the tenor of the writs out of the chancery 
in England, if they can have courſe in Scotland. 


T Hrs vicarious ſubjecting the goods of all the ſubjects to the pay- 
ment of the debts or damages due by ſome, only becauſe they are of 
the ſame country, ſeems to be againſt the law of nature, and indeed 
it is expreſsly prohibited in the civil law; but the neceſſity of the 
thing introduced this cuſtom and uſage among nations, and which is 
vindicated, from all imputation of injuſtice, by the learned Grotius f, 


THERE was a repriſal allowed with us, by expreſs ſtatute s, to any 
erſon that was robbed by any of the clans of thieves in the High- 
Lind and borders, to arreſt, or even to kill the perſons, and ſeize 
the goods of the offenders, or others of the ſame clan, till ſatisfacti- 
on was made for the damages to the party aggrieved, or ſufficient 
ſecurity found for that effect; and, by an additional ſtatute, varying 
ſomewhat the former, the Judge ordinary, at the requeſt of the par- 
ty injured, muſt concur, and aſſiſt the complainer in making ſuch 
arreſtment, and, in default, he is declared liable to ſuch action, civil 
or criminal, as the offender was ſubject to. 


THe firſt ſtatute gave a liberty too much at large, and carried the 
matter to an exceſſive height, as allowing people, at their own hand, 
to kill the perſons, and ſeize their goods, becauſe of the ſame name 
and clan with the offender ; but this is altered by the ſubſequent 
act, for it only allows the parties aggrieved to apprehend the per- 
ſons, and ſeize the goods of the offenders, or ſuch others of the ſame 
clan as harboured the thieves and robbers, or reſet the honeſt mens 
goods that were ſtolen, till ſatisfaction was made amicably by an account 


Qqqqqq and 


perſons, retinue, and goods of ambaſſadors, are ſafe againſt 3 


The 9 
of — 
dors, travel - 
lers, mer- 
chants and 
ſtudents, not 
ſubject 


__ them, 


4. Ordina 
repriſals, er 
ſeizing the 
goods of fo- 
reign mer- 
chants with - 
in the realm. 


5 Repriſals 
not charge- 
able with in- 
juſtice, 


6. The repri- 
ſal allowed 
by our old 
ſtatutes; how 
ſar does it 
now take 
place. 
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or ſecurity was found for thatpur- 


and reckoning, (as the act ſpeaks) 


ſe; and by the ſevere penalty laid on the judge ordinary, upon his 
Failure, readily to concur to aſſiſt in the proſecution and ſeizure, the 
legiſlators ſeem to have chiefly intended legal redreſs. 


Tuts ſummary way, perhaps, never took effect in 


raQice, and 


theſe ſtatutes are faid to be in diſuſe by our learned 1 u 
them. The Highlands, no doubt, are more civilized in our days . Nackenzie 
than in thoſe times: but it is ſtill ſaid, that they do not give r 
obedience to the law, and that juſtice hath not its free courſe in mar- 
ny of theſe remote parts of the Highlands and Iſles, ſo that ſome 


ſuch rem 


bounds. 


SECTION II. 


Public War. 


edy may ſeem neceſlary for ſecuring people's rights in thoſe 


PRIVATE injuries, by the ſubjects of one nation to thoſe of ano- 
ther, are redreſſed by reprifals, when juſtice is refuſed or delayed; 
but public and attrocious wrongs, by public war; which ſometimes 
likewiſe is the iflue of repriſals, and is the only remedy, when juſtice 
is refuſed to be done amicably by one nation to another ; for they 


have no common judge to decide the controverly. 


PuBL1c War is, © where one nation having, or pretending to have a 


&« demand or claim upon another, redreſs themſelves by force of arms.” 
it: a time of It regularly ought to be proceeded to, by public denunciation or 

clamation of the war, after juſtice and reparation is demanded and re- 
fuſed ; and if theſe preliminaries are not obſerved, the party, who is 


ſo prematurely attacked, has juſt reaſon to complain of a breach of 


the law of nations; but that injury can only be redreſſed, by that 
very war in which the other has engaged him. Tho' a nation be 
involved in a foreign war, it is not faid to be a time of war, as to ju- 
dicial proceedings in the country; for that happens only, when, by 
invaſions or rebellions, the courſe of juſtice is ſtopt : but otherwiſe it 
is a time of peace within the nation, even while they are carrying 
on the war abroad, ſince the courts of judicature are open, and the 
miniſters of the law may protect the ſubjects in their rights and liber- 
ties, from wrongs and oppreſſion. 


be between ſovereign princes or ſtates, and 


ought to proceed upon juſt grounds; theſe are, the defence of one's 
„or that of his allies, or any juſt claim due to them, or ſatiſ- 
faction of injuries done by one nation to another. In ſuch caſe the 
war is juſt, even tho the injured have no connection with thoſe who 
undertake the war on their behalf, other than as members of the 
human ſociety; for all mankind, by the common bonds of humanity, 
are intitled to preſerve the rights of it from violation. A defenſive 
war is, when our rights and poſſeſſions are invaded by another nati- 
on; offenſive, when we attack another ſovereign ſtate, in order to re- 
cover our rights, or redreſs ourſelyes of ſome injuries done to us b 

them. Difference in religion is no juſt cauſe of war ; but thoſe who 


COUun 


deny the Being of God, or Providence, which are the foundations 
of human ſociety, may, as is thought by ſome, be treated as enemies 


to mankind s. 


WHEN 


on P. 1581. 


o Grot, de 
jure belli 


lib. 1. c. 3. 
94. 


© 14. lib. 2. 


e. 22. F 45. 
et ſeqq. 


g Annz, 
c. 26. 


46 Annz, 
C. 12. 13Geo, 
II. c. 4. 


Trr. II. Prizes. 


Wurx war is denounced, the nation is underſtood to be injured in 
general, and all the ſubjects are intereſted in the wrong done to theit 
country, and therefore may kill the perſons, or ſeize and ſpoil the 
goods of the enemy; but, how far they are intitled to do it, if not 
authoriſed by the ſovereign power, is a queſtion. Cato, the cenſor, 
is faid to have judged it not lawful to any, that was not under the 
military oath, to engage in battle with the enemy; which ſeems to be 
a good rule as to Nenn war. But when an enemy invades a coun- 
try, or rebels riſe up againſt the government, the ſubjects, by the 
law of ſelf- preſervation, and as members of the commonwealth, are 
bound to defend themſelves and their country by all reaſonable mea- 
ſures, e their reſpective capacities, eſpecially if they are 
authoriſed by the magiſtrates or judges of the place“. 


LAxps taken from enemies, in lawful war, belong to the prince 
or ſtate that carries on the war, by the law of nations, and regularly 
the ſpoil and moveables likewiſe belong to them ; for their armies are 


1, only acting for them, and receive their pay“; but generally, to re- 
- ward the beſiegers, the Te of a city, taken by force, is given to 


the ſoldiers; but, if it ſurrenders, the terms of the capitulation muſt 
be obſerved: what is about the perſons of the {lain is ordinarily al- 
lowed to the ſeizers. 


SECTION III. Prizes. 


ConquesTs by armies and ſoldiers in pay regularly go to the ſtate 


under whom they ſerve, as above; but ſometimes private perſons are 
authoriſed by the government to endamage the enemies; and, in place 
of pay, get to themſelves what they ſeize, after condemnation there- 
of as lawful prize, thoſe are called Privateers, Captors, or Capers. 
The commiſſions granted to them by the king, may be called General 
Letters of Reprizal, in as much as they are intended to compenſate 
the injuries and acts of hoſtilities, committed by the enemy upon 
the ſea, againſt the king's ſubjects in general. 


THe ſhips, goods, and merchandiſe, taken as prize, are ſabje to 
duties and cuſtoms , and for that end are to be ſecured, apprized and 
fold, as the ſtatutes direct; and, if the captors break bulk aboard, or 
embezzle any of the goods, they forfeit treble the value of the goods 
embezzled. The ſame privilege of getting the prizes to themſelves 
is granted to the ſhips of war: and farther, the commander of ſuch 
ſhip of war, or privateer, is intitled to 5 /. for each ſoldier, that was 
aboard at the beginning of the engagement, to be divided among the 
officers, ſeamen, and others, as the king ſhall direct. Theſe privi- 
leges are regulated according to the ſtatutes introducing them, which 


are temporary, and continue only during the war- to which they 


In the late war againſt France and Spain, the ſhips of war and 
privateers got all the prizes to themſelves, which were divided between 
the captains, and other officers, and the ſoldiers and ſeamen on board 
at the time, by certain proportions mentioned in the ſtatute to that 
effect. Ships of war, merchant ſhips or privateers, may be * 

c 
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ed by mariners, whereof three fourths are foreigners ; and ſuch as 


12. Captors 
mult not con- 
traveen 
leagues or 
— be- 
tween our 
king and his 
allies, or neu- 
ters; are li- 
able to penal- 
ties, on their 
committing 
cxeeſles. 


13. What if 
the decree of 
the admiral, 
adjudging a 
prize, is re- 
verſed by the 
lords, after 
ſhip and 
oods are 

Id ; the caſe 
of ranſoming 
prizes, 


14. What 
particulars 
underſtood 


counter» 


band, 


ſerve faithfully for two years ſhall be deemed natural born ſubjects, 
but cannot be of the privy council, or members of parliament, or take 
any office, civil or military, or grant of lands from the crown *. This 
act took place during the late war, and may be enforeed, by the king's 
proclamation, in any future war, by the expreſs terms of it. 


THne captors muſt take care not to contraveen any article of leagues 
or confederacies between our king and his friends, allies, or neuters ; 
for which end they find ſecurity, upon getting their commiſſions, and 
the ſhip is hypothecated or impledged for ſuch damage, as ſhall happen 
by ira fre thereof, and the contraveeners forfeit their 8 
It barbarous uſage is committed by the captors, upon the perſons they 
ſcize in the prizè- ſnip, the ſame being duly proved, ſhall, ipſo fatto, 


® 13 Geo, II. 
c. 3. | 


be ſufficient to diſcharge ſuch prize, and the offenders loſe their com- 


miſſion, and are ſubje& to puniſhment beſides. They muſt not aſ- 


fault any ſhips in the ports of allies or neuters, for the peace of them 
muſt be preſervedꝰ. | | 


I ux prize-ſhip, and goods brought in to any of the ports of Scot- 
land, muſt be adjudged lawful, or declared free, by the judge-admiral 
here: but the decrees of the high court of admiralty,in fach, and all other 
civil caſes, are ſubject to the review of the lords of ſeſſion, by ſuſpen- 
lion or reduction. They proceed therein according to the law and 
cuſtom of nations, regarding the leagues and treaties between our 
king and particular nations, as exceptions from that rule*. If the 
ſhip is adjudged prize by the admiral, and the decree thereafter re- 
verſed by the lords, and, in the mean time, before executing the ſum- 
mons of reduction, the ſhip and goods are fold, the captor is only 
to reſtore the price, after deduction of all expences and dues paid 
out bona fide by him, but all the captors will be decreed in ſolidum 
in payment of the price“. The captors frequently accept of ran- 
ſoms from the prize-ſhip, in place of bringing it into the port for 
condemnation : in ſuch caſe they take the Mate, or ſome other re- 
were ſailor for a pledge or hoſtage, whom they retain till the ran- 
om-money is paid. If the ſhip is inſured, the aſſurers are as much 
liable for the ranſom and coſts, in clearing the ſhip from the cap- 
ture, as if it had been brought under 3 for ſuch tran- 


ſaction is a profitable negotiation, and ſecures the ſhip from a ſe- 
cond ſeizure, during that voyage. 


THERE is no queſtion, but if the property of ſhip or goods be- 
longs to enemies, they may be ſeized, and liable to condemnation. 
The ſhips of allies or neuters are ſubje& to the ſame penalties, if they 
aſſiſt the enemy in carrying on the war, for in that reſpect they make 
themſelves parties: this is done, by turniſhing them with goods, term- 
ed Counter- band, Contra-bannun, i. e. againſt the — a and dic- 


b Molley 
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tate of nations, and public declarations of war; ſuch things being for- 


bidden, by the law of nations, to be carried to an enemy's country. 


'This only takes er when the war was proclaimed, or notoriouſly 
known by acts of hoſtility, at the time and place of looſing. The 
ſhip carrying counter-band goods, may not only be ſeized in the 
voyage to the enemy's port, but likewiſe, in the return from that 


voyage, 
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voyage, if the ſhip belongs to the ſame owners, but is not extended 
to ſubſequent voyages, nor againſt purchaſers of the ſhip bona fide : 
the maſter and mariners being enemies will not ſubje the ſhip to a 
forfeiture, unleſs they are part owners*. Counterband Goods are, 
all inſtraments of war, or proviſions of armature, fit to be uſed in the 
field or in ſea engagements. Goods that may be uſeful in war or peace 
indifferently, are conſidered according to the circumſtances, ſuch as 
corn and all kinds of victuals; if they are carried to a beſieged place, 
they are. eſteemed counterband, but otherwiſe not; nor are things 
which ſerve only for luxury or pleaſure counterband, becauſe the e- 
nemy is not d by them. Counterband goods are not on- 
ly forfeited themſelves, but ſubject the ſhip likewiſe to confiſcation l. 


THERE is no doubt but the carrying ſoldiers to the enemy's coun- 


try is counterband, for thereby the enemy is moſt aſſiſted to carry 


on the war; but other paſſengers, belonging to allies or neuters, may 
be ſafely carried to the enemy's country, in order to perfect their ſtu- 


dies, or on other lawful occaſions, that having no tendency to the 
aſſiſtance of the enemies, 


Ir the king's ſubjects furniſh arms, or other counterband goods, 
to his majeſty's enemies, they are guilty of gh treaſon ; for thereby 
they adhere to his enemies, and give them aid, and ſo are within the 


expreſs terms of the ſtatute © ; and, by our old law, it was forfeiture 
of life, lands and goods“. 


ALLI rs, or Neuters, that aſſiſt the enemy in carrying on their trade, 
are ſubject like wiſe to a forfeiture by their concurring with them: thus, 
an enemy's ſhip (which is termed Unfree, becauſe enemies have not 
freedom of commerce) confiſcates the loading, and an unfree loading 
the ſhip; and indeed a part of a ſhip or loading, belonging to the 
enemy, confiſcates the whole ſhip and loading: but there is an ex- 
ception of bona fides as to neuters and allies, or even the king's ſub- 
jets, ſo that if they were n of the enemy's intereſt their 
parts will not be prize :. Lhe ſingle oath of the maſter of the ſhip is 
ſufficient proof of the enemy's intereſt, but Mariners are only as ordi- 
nary witneſſes; their oaths are only good when aken ach in the 
proceſs of condemnation, but, emitted otherwiſe, will not be regard- 
ed; and, if they were forced by threats, to —— at ſea when they 


were taken, it will invalidate their teſtimony afterwards, it being pre- 
ſumed that they will ſtand to their former oaths*. 


| Wnzn the documents aboard the ſhip, or oaths of maſter and 
mariners, do not clear whether the * has any intereſt therein, 


he ordinary grounds of a 
preſumptive evidence arc, 1. If the ſhip is not furniſhed with paſles, 


on oath, expreſſing the port and owner of the ſhip, and quality and. 


extent of the loading*. 2. Falſe or double documents, when they 
are contrary in material points b. This holds in reſpect to neuters, 
who, if the enemy has no intereſt, may avow trading with all the 
parties concerned in the war, and therefore have no occaſion to uſe 
ſuch methods, unleſs to conceal the enemy's intereſt in ſhip or cargo; 
but, as to the king's ſubjects 
| Rr 


or allies, they cannot trade ſafely, but 
under 
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under colourable documents, becauſe otherwiſe they would be an ea- 
ſy prey to the enemy, and therefore double or falſe documents will 
not infer confiſcation againſt them*. 3. The deſtroying the docu- 
ments, the time of the capture, infers, that ſhip and cargo belong to 
the enemy, præſumptione juris, et de jure, not admitting of a contrary 
proof; and if the throwing them over-board is proved by one wit- 
neſs, it will burthen the other party with a proof that the ſame be- 
longed only to freemen . 


Tur preſumptive evidence, as to counterband goods being in- 
tended for the enemy's ports, is the throwing the documents over- 
board the time of the capture ; for then the preſumption (which can- 
not be redargued by a contrary proof) is, that thoſe would have ſhown 
the enemy's port was intended: but the want of documents, or double 
documents, or the paſs's not expreſſing the port, will not, in the 
caſe of a cargo of counterband goods, infer confiſcation againſt neu- 
ters, if the property is proved to belong to freemen, and the port 
intended not to be an enemy's port; for they are under neceſſity to 
conceal the true port, and uſe double documents, to prevent a for- 
feiture, in caſe they fall into the enemy's hands, for carrying coun- 
terband goods to our ports. | | 


SH1Ps and goods, belonging to the king's ſubjects, recovered from 
the enemy, are to be reſtored to the owners, they paying, in lieu of 
falvage, an eighth part of the value, if a ſhip of war regains them; and, 


if retaken by a privateer, before being 24 hours in the enemy's pol- 


ſeſſion, an eighth part likewiſe ; if above 24 hours, and under 48, 
one fifth ; and, if above 48 hours, and under 96, a third part ; and, 
if above 96 hours, one moiety “. 


PRoPERTY is likewiſe acquired, in the right of the public, to pri- 
vate perſons, in the caſe of lawful ſeizures of ſmuggled, run, or pro- 
hibited goods. The law infers confiſcation of theſe goods for the be- 
nefit of the public, and encouragement of free traders. In ſome caſes 
the whole, and, in others, the alf of the goods ſeized belong to the 
officers of the cuſtoms or exciſe that make the ſeizures. The goods 
muſt be firſt condemned as forfeited, in the exchequer or other proper 
court. 'T hoſe matters are regulated by the reſpective ſtatutes concern- 
ing the public revenue, contained at large in the book of rates, which 
it is not the deſign of this work to explain. 


Obſervations on the Law of England, in relation to the premiſes. 


As Repriſals and Prizes are regulated by the law of nations, and 
the leagues and treaties between our king and foreign ſtates, the law 
muſt be the ſame over all Britain, and therefore J have little farther 
to obſerve from the law of England in theſe matters, and ſhall only 
remark a few things relating thereto, | 


In the firſt place, that as it is ſaid to be a Time of war, as to judi- 
cial matters, when the courts of juſtice are as it were ſhut up, and a 
Time of peace when they are open, and the judges may diſtribute juſ- 
tice to all, the trial of it is by the records and judges of the courts of 
juſtice, 
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juſtice, for by them it will appear whether juſtice had a free courſe 
of proceeding at the time or not, and it ſhall not be tried by a jury *. 


Nexr, if a man be ſeized of lands in fee, by occupation, in time of 
war, and thereof die ſeiſed likewiſe in time of war, and the tene- 
ments thereby deſcend to his heir, ſuch deſcent ſhall not bar any man 
of his entry. The caſe is otherwiſe of a diſſeiſor, the time of peace, 
dying ſeiſed, for the deſcent upon his heir takes away the entry of the 
diſſeiſee. Occupation in time of war is all one with a diſſeiſin in time 
of peace, but has the foreſaid different eſſect . 


AGAIN, in all real actions, Eſplees, or the profits taken of the 
lands, are laid as taken in time of peace; for, if they were taken in 
time of war, they are not accounted of in law, that being a time of 


violent oppreſſion, which cannot be reſiſted by the equal courſe of 


law d. 


I SHALL here take notice of the law of England touching pi- 
rates, who are ſea robbers, and are great diſturders of the public 
peace, and particularly as to commerce, and are juſtly deemed ene- 
mies to mankind, as for moſt part joining murther with robbery, and 
from whom it is ſaid by ſome, that privateers are only one remove *. 
As piracy is a crime by the law of nations, it muſt receive its mea- 
{ures from thence, both as to the nature and puniſhment of it ; and 
therefore the ſtatutes in England on that head can only be conſidered 
as in affirmance or declaration of the law of nations ; and, in that re- 
ſpect, may juſtly be followed as a rule, in proſecution of that crime 


before our high court of admiralty, ſince we have no particular ſta- 
tutes touching the ſame. 


IT is provided by ſtatute in England?, * That, if any natural born 


© ſubject, or denizen, ſhall commit any piracy, robbery, or any act 


of hoſtility againſt others of his majeſty's ſubjects upon the ſea, un- 
« der colour — a commiſſion from a foreign prince, or any other 
« whatſoever, ſuch offenders ſhall be taken to be pirates, felons and 
« robbers, and ſuffer as ſuch ; and if any commander or maſter of a 
« ſhip, or ſeaman, ſhall betray his truſt, turn pirate, and run away 
« with the ſhip or goods, or yield them up voluntarily to a pirate, or 
«© combine with, or attempt to corrupt any commander, officer, or 
« ſeaman, to yield up or run away with the ſhip or goods, or go over 
« to pirates; or if any perſon ſhall lay violent hands on his command- 
te er, to hinder him from fighting in defence of the ſhip or goods com- 
<« mitted to his truſt, and endeavour to make a revolt in the ſhip, he 


*« ſhall be adjudged a pirate, felon and robber, and ſuffer as ſuch.” | 
AND, by the ſame act, © if any ſhall, on the land or ſea, knowingly 


« ſet forth any pirate, or maintain, command, or adviſe any perſon to 
« commit piracy, and ſuch perſon ſhall thereupon commit ir, he ſhall 
« be adjudged acceſſary to ſuch piracy; and if any perſon, knowing 
« ſuch piracy to be done, ſhall, upon land or ſea, receive any ſhip or 


goods which have been piratically taken, he ſhall be deemed ac- 


« ceſlary to ſuch piracy, and ſuffer as the principals ought to ſuffer.” 
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By the law of England, the trial of pirates, and other offenders 
upon the ſea, is by a court of commiſſion, according to the ſtatutes, 
which muſt be holden before the admiral, his lieutenant or deputy, 
and three or four more named in the commiſſion by the lord chan- 
cellor, and the procedure is by a jury, in the ſame manner as ſuch 
offenders ought to be tried atland®. 


WIr H us piracies may be tried before the high court of admiral- 
ty, without any commiſſion from the king, and the trial is by a jury 
of 15 aſſizors; and, in caſes of difficulty and importance, the judge 
was in uſe to obtain, from the privy council, certain aſſeſſors, to be 
joined to him in the cognition and deciſion of the ſame*, in like man- 
ner as is done in England, by the juſt mentioned ſtatute. 


Ir a ſhip is aſſaulted by a pirate, for redemption whereof the maſ- 
ter becomes a pledge to the captors, the ſhip and loading, by the law 
maritim, are tacitly obliged for his redemption, by a general contri- 
bution. If to redeem himſelf, he promiſes, upon oath, to pay a ran- 
ſom, it ought to be performed, according to the opinion of ſomes ; 
but if the promiſe itſelf would not be binding, ſo neither can the oath, 
which always follows the nature of the deed to which it is adjected, 
as is ſhewn elſewhere*, 


Ir a ſubject of Britain commit piracy on the ſubjects of any other 
prince or ſtate in amity with Britain, or they upon him, it is felony, 
and punifhable by virtue of the forefaid ſtatute of Henry VIII. If the 
ſubjects of a ſtate, in enmity with Britain, be failors on board an En- 
gliſh or Britiſh pirate, and a robbery is committed by them upon Bri- 
tiſh ſubjects, it is felony in the Britiſh, but not in the ſtrangers, who 
were acting their part only as enemies, by the right of war ?. 


WareRe piracy is committed in the ocean, and rod roma in the 
attempt, happen to be overcome, the captors are not obliged to bring 
thoſe beaſts of prey to any port, but may expoſe them immediately 
to puniſhment, by hanging them up at the main yard end ; for the 


natural liberty remains in places where there are no judicatures “. 
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By the law maritim, if goods are taken by a pirate, and afterwards 
the pirate ſhip is taken, the prize becomes the captor's ; but if the 
— belong to the fellow ſubjects of the captor, or of a nation in 
amity with his ſovereign, he is bound to make reſtitution to the own- 
ers, the coſts and damages, and what elſe in equity ſhall be given the 
captor, firſt deducted i, 


Ir a merchant loſe his goods at ſea, by piracy or tempeſt, (not be- 
ing wreck) and they afterwards come to land, they ſhall be reſtored 
to thoſe who can prove their property, unleſs they are bought, hong 


fide, in a market overt, which alters the property“. 


Pi RA infers forfeiture of lands and goods, but not corruption 
of blood. If a pirate enter into a port or harbour, and robs a ſhip 
at anchor there, this is not piracy, not being ſuper altum mare, but 
is robbery at common law, £5 infra corpus comitatus. A pardon 
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of all fclonjes at the common law, or by ſtatute, felony ſuper altum 
mare is not pardoned; for piracy is only felony by the civil law, 
and, being a ſpecial offence, ought to be ſpecially mentioned. 


As ſome have noted a near alliance between priyateers and pirates, 
ſo inſtances have occurred, where thoſe to whom ſuch commiſſions 
were granted haye turned pirates. 'Thus, for example, one com- 
miſſion of repriſal was given by king William to captain William 
Kidd levindihe ſubjects of the French king; and another to ſeize all 
pirates in the ſeveral places therein mentioned : but he became the 
greateſt pirate of all, and accordingly was tried for his ſeveral pira- 
cies, found guilty, and condemned. And the caſe of captain 'I'ho- 
mas Green was ſimilar, who was tried in our high court of admiral- 
ty, found guilty, and condemned by the judge, and his learned aſ- 
ſiſtant aſſeſlors, and executed. 


By the civil law, perſons taken by pirates did not become their 
flayes, and fo ſtood not in need of jus poſtliminii, as in the caſe of 
perſons taken eaptive in a lawful warꝰ: nor does the capture of things 
by them alter the property, ſo that the owners may ſeize ſuch goods 
wherever they can be found ; which is not the caſe of things taken 
by enemies, for the ſame become their's by the right of war!. 


I. . 


Fees, the Conſtitution of Feudal Holdings, their various Kinds and 
Qualities. Tailies; and other Incidents to the ſame. 


T2 principal real right is property, as I have ſaid. The ac- 
quiring property by the law of nature and nations, and by 
our law in moveables, is already diſcuſt ; but in land-rights it comes 
under ſeveral conſiderations, and requires divers ſolemnities, by our 
law and cuſtom, of all which J ſhall treat in this Title, and, in re- 
ſpe of the various matter, ſhall divide it into diſtinct Sections. 


SECTION I. Fees or Fiefs in general. 


Tux property of things is either Allodial or Feudal: Allodial, (fo 
termed from a Gothic word, which ſignifies Patrimonial) is © the pro- 
« perty of things to which one has right, without any recognizance 
<*« oracknowledgment of another ;” in thoſe the right wholly belongs 
to the proprietor : all things were thus enjoyed before the feudal 
law ws cuſtoms took place, and at this day all moveables belong to 
us in that manner. The ſovereign power of cach nation has a ſu- 
per- eminent right over the property and poſſeſſions of the ſubjects; 
for private intereſts muſt yield to the public good, where neceſlity 
or expediency requires it ; and in ſuch caſe the owners are intitled to 
the value of their property; as by the Lex Rhodia, where ſome goods 
are thrown over-board to fave the ſhip from periſhing, all parties 


concerned muſt contribute to make up the damage to the owner. 


FEUDAL Property, or a Fief, is that which belongs to the vaſ- 
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termed the Proprietor or Fiar, becauſe he has the conſtant benefit, 
or Dominium utile of the lands. The ſuperior, called Lord or 
Over-lord, of whom the property is holden, ſtands likewiſe veſted 
in the fee or property, burthened with the vaſſal's right, and, in 
competition with all others, is really fiar or proprietor. His right 
is termed Dominium directum, or the ſuperiority : this right the — 
rior may again hold of another, in whoſe _— he is vaſſal. Thus 
both ſuperior and vaſſal arc in different reſpects proprietors of the 
feudal ſubject, which may ſcem abſurd ; but the caſe of an Emphy- 
teufis, by the civil law, is ſimilar to it: the Emphyteuta is dominus 
or proprietor, and expreſsly fo called*; and yet the lord who grant- 
ed it ſtill remains dominus or proprictor, and is always ſo termed®, 


Tur king is lord Paramount, or ſupreme ſuperior, to whom all 
ſubje& ſuperiors are vaſſals; for all lands in Scotland hold either 
mediately or immediately of the crown: in this reſpe& the ſovereign 
is our Liege lord, and the ſubjects his Lieges: and, in the judgment 
of law, 'tis impoſlible for one to be liege vaſſal to more than one 
liege lord; for the vaſſal is bound to defend his liege lord againſt 
all mortals, which allegiance he cannot perform to two ſovereign 
princes, who may perhaps be at war with each other, ſince, in ſuch 
caſe, the vaſſal behoved to be a rebel againſt the one or the other. 


THe ſubject-matter, holden by feudal tenure, is lands or tene- 
ments, and, in reſpe& to both ſuperior and vaſſal, is called a Fee, 
Fief, or Feude; and ſometimes a Feu, tho' commonly with us that 
term is applied to holdings in feu-tarm ; it is * what one has right to 
« under the recognizance of a ſuperior.” Feudum or feodum is from 
an old Gothic word, which denotes Fee, Penſion or Reward. The 
Goths, and other Northern nations, granted rights of the conquer- 
ed lands to their ſoldiers and followers, in requital of their military 
ſervices, and to bind them to the like in time coming. In ſome 
countries, they were originally precarious during the ſuperior's plea- 
ſure only, thereafter for life, and afterwards became n to 
the vaſſal and his heirs- male, becauſe ſuch were only fit for military 


ſervices. I his is ſet forth in the feudal law of the Lombards“. 


Bor, in proceſs of time, feudal rights came nearer in reſemblance 
to allodial : hence the various diſtinctions of fees, whereas at firſt 
they were only military : hence likewiſe with us, and elſewhere, 
fees, by courſe of law, go to heirs-female, failing heirs-male of the 
ſame line. Therefore, tho' the feudal rights derive their origin from 
the feudal law and cuſtoms, yet theſe, being local, muſt be under- 
ſtood of the particular cuſtoms of each nation: and indeed, by our 
moſt ancient law, heirs- female ſucceeded even in ward-fces, failing 
males, and their lawful iſſue *, according to our rule of ſucceſſion at 
this day. All lands and tenements are holden by feudal right with 
us ; likewiſe liferents of lands, annualrents and annuities iſaing out 
of them, are held by the ſame tenure. 


I Have, in a large note, when I had occaſion firſt to men- 
tion the feudal law, endeavoured to ſhew how the feudal cuſtoms 
came to be ſettled among us; that it was coeval with the erection 
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of our monarchy under Fergus the fon of Erth*; and now, when 
I am to enter * a particular diſcuſſion of feudal rights, it is not 
improper, briefly, to inquire into the origin of theſe uſages. Di- 
vers foreign writers have pretended to derive thoſe cuſtoms from the 
Romans: but this is fully refuted by our learned countryman?, who 
juſtly aſcribes them to the Northern nations, whence the Goths 
and Vandals proceeded. Whatever may be imagined to have given 
riſe to theſe cuſtoms, or by whomſoever they may have been firſt 
uled, this 1s certain, and agreed by all authors, that the Goths and 
Vandals were the firſt that made thoſe cuſtoms Conſtitutional, or 
erected governments upon the feudal plan; ſince, in moſt nations 
of Europe, ſovereignty was eſtabliſhed under a feudal adminiſtrati- 
on, vis. by a king, with the concurrence of a parliament, or aſſem- 
bly of the great men of the kingdom, or pares curiæ. 


THERE is a reſemblance between the tributary lands, or thoſe 
ſubje& to the emphyteutical right among the Romans, and the feu- 
dal uſages of thoſe Northern nations: by the firſt, the Emphyteuta, 
or tenant, was liable in an yearly Canon or quit rent to his lord; 
and, if he was to ſell the ſubjeR, it was either to be with the lord's 
conſent, or he was to make the firſt offer of the ſame to him, at ſuch 
price as he could receive from any other; and, upon his refuſal, the 
tenant might ſell it at pleaſure, upon payment to his lord of a certain 
proportion of the price, as a Laudemium or token of acknowledge- 
mente. *Tis true, there was no homage or oath of fidelity by the 
tenant to the lord, which is the — difference between the two, 
for it was an caly tranſition from an annual duty to military ſervice. 
At the ſame time, I cannot imagine, that the Goths and Vandals, 
who deſtroyed the Roman Power wherever they ſet up their ſtand- 
ard, and cxtirpated their laws and cuſtoms, would have followed 
the example of the Romans in the above reſpect; and therefore 1 
{till think, that the feudal tenure was of their own invention, and 
deviſed for the ſccurity of their government; and I ſhall briefly 
touch upon the progreſs of theſe uſages in the note ſubjoined, 


Tx 
The Progreſs and Declining of the Feudal Law. 


It is to be obſerved, that tho' the kingdom from theſe aſcertained by Kenneth III. (c) 
of the Lombards in Italy was founded by which, I preſume, were the ſame as at 
the Goths, and that the written cuſtoms of this day. | 


the feus relate only to it, yet it would ſeem, Our learned feudiſt, purſuant to the 2 


that the feudal law was much longer arriv- 
ing at perfection with them than in other 
parts of Europe; for, as the colleCtors of 
their cuſtoms and forms relate (a), feudes 
were at firſt precarious, and afterwards 
came to be for life, and thereafter heredi- 
tary to the vaſſal and his ſons, and, long 
after this period, they were made to de- 
ſcend to daughters, failing ſons, and even 
to collaterals, by the Emperor Conrad the 
II. (5) : whereas with us they ſeem to have 
been hereditary, not only to females in de- 
fault of males of the vaſlal's body, but even 
to collaterals, long before; for we do not 
find any law varying the rules of ſucceſſion 


Ca) L. 1. c. f. feud, ( Anno 1027. Craig, lib, 1. dieg. 4.5 8 


bove account of the antient ſtate of feudes 
among the Lombards, divides the courſe 
of the feudal law into divers periods, ac- 
cording to the different ages of a man: thus, 
he aſſigns toits Infancy the time when feudes 
were only precarious, or, at moſt, for the 
life of the vaſlal, viz. till the Emperor 
Charles the Great made them hereditary to 
the vaſſal and his ſons ; and to its Puerility, 
the period between Charles the Great and 


11 


and other 
people of 


the Northern 


nations. 


5. The tribu- 
tary lands a- 
mong the 
Romans had 
a reſemblance 
to feudal te- 
nure, but 
which was 
not derived 
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2, Craig's me- 
thod of ſtating 
the ſeveral pe- 
riods of the feu- 
dal cuſtoms of 


the Lombards. 


the Emperor Conrade II. who made them 


hereditary to collaterals, as above; and from 
thence he ſtates their Manhood, or arrival at 
perfection (4). 

Tt 
fc) Anno 970, (4) L. 1. dieg. 4.y 5. et ſeqq, 


7. Fees can- 
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IT appears from what is above, that the original title, in acquir- 
ing fees or feudal rights, was gratuitous, or at moſt remuneratory. 
Hence the feudal contract is eſteemed tricti juris, and receives a 
ſtrict interpretation againſt the vaſſal: thus, if the ſuperior has bound 
himſelf to receive gratuitouſſy, or for a certain ſmall ſum, the aſſig- 
nees or ſingular ſucceſſors of the vaſſal, it will extend only to the 
firſt ſingular ſucceſſor, unleſs the words are very expreſs in making 
the proviſion perpetual . Hence likewiſe, other contracts, or pro- 
viſions relating to feudal ſubjects, receive a limited interpretation: 
thus tacks of lands go not to aſſignees, unleſs expreſt, nor rental 
tacks to heirs ; and if the rentaller's heirs are mentioned, it is limit- 
ed to the firſt heir. Reverſions for the fame reaſon are ſtrictly in- 
terpreted. 


AT preſent, feudal rights may be conveyed by any title of pro- 
perty, as ſale, permutation, gift, &c. having become the ſubject of 
commerce: but fees cannot be acquired by teſtament or legacy; be- 


gacy; what if cauſe of the original conſtitution of feudal rights, whereby the con- 


both a diſpo- 
ſition of lands 
and teſtament 


ſent of the ſuperior and agnats was neceſſary to the tranſmiſſion of 
them; and now, even with the ſuperior's conſent, they cannot be 
ſo diſpoſed of, a teſtament in our law being eſteemed altogether 
incompetent for conveyance of heritage; but by a diſpoſition, in 
the nature of a deed inter vivos, it may be conveyed or burthened 


June 1732, 


cuſtoms with us; 


4. The books of 


the regiam ma- giam majeſlatem were authenticated by our 
jeſtatem, con- 


taining our feu- 


on death-bed, provided it is done with conſent of the heir *; but o- Dit. deciſ. 
therwiſe the heir may reduce it on the head of death- bed; (of which *#” 
I ſhall diſcourſe fully afterwards*®); nor is he liable, in any compen- «B. 3. tit. 4. 


It is highly probable, that our feudal 
cuſtoms by degrees received improvements, 
and I conceive they came to perfection in 
Malcolm the I1.'s time, when the caſuali- 
ties of ward and marriage were introduced, 
or rather the rigour of it was at an height, 
which gave the ſuperior theſe advantages. 
The aforeſaid caſualities were for moſt part 
rigidly exacted from that time till the re- 
volution, when more moderation was uſed 
in that reſpect, eſpecially by the crown; 
and then the feudal uſages may be ſaid to 
have been in their declining ; and, laſt of all, 
by the act aboliſhing ward tenure ; and thoſe 
caſualities (a), feudal rights have approach- 
ed very near to allodial. But, tho” the feu- 
dal law was thus reduced, as to its ſeverit 
in the above particulars ; yet the ſalutary el. 
fects it produced, for the ſecurity of the 
rights and liberties of the ſubject, v:z, a par- 
liamentary conſtitution, and a trial in cri- 
minal matters by a jury, ſtill remain, and 
I hope ſhall to all future generations. 

The feudal cuſtoms contained in our Re- 


legiſlature,as is formerly related (); where- 
as the written cuſtoms of feus, collected by 


better authenti- Gerardus and Obertus, which go under 
cated than the 


the name of the Feudal law, never had the 
ſanction of any ſovereign power: ſo that 
our teudal cuſtoms, contained in the books 


ſation, 


of the Regiam majeſtatem, merit more re- 
gard with us by far than theſe books of the 
teus ever did, even in the kingdom of the 
Lombards, or empire of Germany, whoſe 
laws and cuſtoms they are ſaid to have 
been. 

I ſhall conclude this note with obſerving, 
That,tho' the governments erected by thoſe 
Northern —.— were founded upon the feu- 
dal plan, yet, aſter their rancorous humour 
againſt the Romans had ſubſided, they aſ- 
ſumed into their ſyſtem the law of the Ro- 
mans, for its native excellency ; at leaſt ſo 
as to be a model or exemplar to their courts 
of juſtice to follow in their decifions : hence 
it gained the title of the Civil Law, Kar” 
te xn, or by way of eminency, as be- 
ing ſuppletory to the municipal laws of moſt 
nations, where their own ſtatutes and cuſ- 
toms failed; and, for the ſame reaſon, the 
Doctors gave it the epithet of the Common 
Law. Hence likewiſe, in the Regiam ma- 
jeſlatem, our old body of laws, frequent 
reference is had to the civil law, and its 
preſcriptions followed ; a pretty good ar- 
gument, beſides thoſe mentioned in a for- 
mer note (, that this treatiſe was not ta · 
ken from any of the writers of the Engliſh 
law, fince they do not own that the civil 
law was ever aſſumed into the canon of 
their laws to the above effect. 8 


(4) 20 Geo, II. (5) B. 1. note, p. 29. (e] B. 1. tit. 1. p. 29. 
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fation to the perſon in whoſe favour ſuch deed was granted; for his 
privilege would thereby be eluſory. It will be no nullity of a diſpo- 
ſition of lands, that it contains a nomination of executors ; but if the 
deed is principally a teſtament, it will not be good to convey an he- 
„July 11. ritable fabject *: therefore, in ſuch caſe, the principal intent of the 
glas. Decem, deed is to be conſidered, in order to determine whether it is a dif] 
4- 735. ſition or teſtament; at the ſame time, one may execute a diſpoſition 
* of his land eſtate, without delivering it, if the ſame contain a clauſe 
diſpenſing with the delivery, and be done when he is not on death- 
bed, which anſwers all the ends of a teſtament. 


ALL feudal holdings require, firſt, a right of Superiority, and a right 8. All feudal 
of Property, and that the vaſlal hold the property of the ſuperior, Holdings re- 
This is contained in the clauſe of the charter, from its initial word, nat . 
called Tenendas: hence, in the rights to be holden of the granter's fealty and | 
ſuperior, if the ſeiſin follow on the granter's precept, the 5 ngnke _ 
is null till the ſuperior's confirmation ; waa: 4 until then, the right with us, yer 
holds of no ſuperior. There was always implied Fealty or F zel N 

in the vaſſal to the ſuperior, tho' not expreſt. Homage, and an oat —— 
ol fidelity, or fealty by the vaſſal to the ſuperior, are at preſent ne- 
| . 6d. ver practiſed; but of old, no doubt, they have been in ufc with us b. 
64. Seen, At this day the obligation of fidelity, between ſuperior and vaſſal, has 
verbo (no- little or no effect, feus having much degenerated from their primitive 


GIS inſtitution, as is above obſerved. 


By the feudal law of the Lombards, Homage, and an oath of Fi- 
delity, behoved to be performed by the vaſſal and his heirs, and renew- 
ed at the change of every ſuperior ; it might be done by a procurator 
having a ſpecial mandate, ſwearing in animam domini. This oath al- 
ways imported an exception of the vaſſal's ſovereign, and more ancient 
ſuperior ; but, as to others, it was to defend and aſſiſt his lord againſt 
All mortals. Both homage, or a ſolemn profeſſion of allegiance by 
the vaſlal to his ſuperior, and an oath of fidelity following thereon, 
were anciently requifite of all laymen; but women and churchmen 
did not pay homage, but only {wore fidelity, homage being inconſiſt- 
ent with the modeſtyof the ſex in women, and, in the clergy, with their 
dedication to the ſervice of Gop. Homage was performed on the 

knees, the oath not; whether the vaſſal was major or minor did not 


*Fopd-th. 8, alter the caſe, but the husband paid homage for his wife ©. 
the. 2: 3. M0 | | 


2 = HomMaGE, and oath of fidelity, by the vaſſals to their oo 


ors, have been in deſuetude in our law and cuſtoms many ages ſince; 
it is only neceſſary with us, that the heir of the vaſſal get the fee re- 
newed in his perſon. By the feudal law of the Lombards, feudes might 
have been granted with a ſpecial proviſion, exempting the vaſlal and 
his heirs from homage and the oath of fidelity, but not from the obli- 
gation of fidelity ; for that were repugnant to the feudal ſtate, as it 
was underſtood in ancient times. 


2dly, Fxxs require an obligation on the vaſſal to ſervices, rent, or 9. any | 
* . - 0 Uir _ 

other preſtations to the ſuperior, in acknowledgment and recogni- TK. 

zance of him : this varies according to the different kinds of holding: port ; when 


it is termed the Reddendo, from the initial word of the clauſe in the 4 
ä Terrtte charter ir, f 


nouns Ork- 
ney and Zet- 
land 
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charter to that purpoſe. Hence, where there is no reddendo ſpecially 
mentioned, the law ſupplies it, and preſumes the ſame for ſervices uſed 
and wont, and eſteemed it a military fee, or ward holding, as being the 
moſt antient and proper holding with reſpect to rights granted before 
the late ſtatute *; but, as to theſe dated thereafter, that tenure bein 
aboliſhed, it muſt be deemed a blanch holding. | 


10. Writing +ady, FeuDAL rights with us neceſſarily require writing to their 
_— eontirvition, * the fee to the vaſlal, as anciently did the ſu- 


eſſential to 1 
feus, exce erior's Breve teſlatum in favour of the vaſſal, frequently mentioned 


in the udal in the books of the feudal law: hence, before the writing is duly 
executed and delivered, there is place for either party to reſile, in a- 
'greements concerning heritage. There is this only exception, that, 

y the Udal right in Orkney and Zetland, it is ſufficient to inſtru, 
that one had poſſeſſed the lands as heritable proprietor, without ne- 
ceſſity to ſhew a formal title in writing, of which I ſhall diſcourſe 
fully hereafter. 


bly, Se1s1N regularly with us is efſential to the conſtitution of a 
feudal right, ſtill with the above * Hence it is juſtly ſaid, Nulla 
Jafina, nulla terra; and the firſt e 
gives the preference. 


. The nam - THosx are the eſſentials of a feudal holding that cannot be diſ- 
aw wag ag penſed with by the agreement of parties; Jus publicum privatorum 
feudal hold- pattis mutari non poteſt, The public law cannot be changed by the 
ings ; they convention of parties*. But there are other things naturally incident, 
ed ſo either to all fees, or to ſome kinds of holdings, which may be term- 
as to exclude ed the Naturalia feudi. Theſe take place of courſe, unleſs it is other- 
AN viſe provided by the tranſaction of parties: thus, by the courſe of 
and his heirs: —_— , , 

but is ſuch law, a ſuperior is not bound to receive the vaſſal's ſingular ſucceſſor, 
renunciation in obedience to a my at an adjudger's inſtance, conform to the 


good againſt old ſtatute ; or at the diſponee's inſtance, by the late act e, except on 


onerous ſin- 


ular ſucceſ- payment or tender of the compoſition; but it may be otherwiſe 


* provided in the charter. Some caſualities likewiſe are incident to all 
or moſt fees, and others to particular kinds of holding; but, by clauſ- 
es in the vaſſal's right, they may be qualified, or even diſcharged, 


the caſualities, are good againſt the orig 
' becauſe the nature of the feudal holding ſtill ſubſiſts. But the 
great queſtion is, How far they are effectual againſt purchaſers, or 
other ſingular ſucceſſors, in the ſuperiority. It * ſeem, that, be- 
ing in the original right, and Really conceived, the fee is thereby qua- 
lifed; and that one who purchaſes a ſuperiority takes his hazard of 
all the proviſions and burthens with which it ſtands affected in the 
vaſſal's feudal right: but, on the other hand, the purchaſer of a ſupe- 
riority has a view to the ordinary pertinents or appurtenances, and 
caſualities incident to ſuch kind of holding: therefore, unleſs he could 
have been certiorated, by the records, of ſuch proviſions, he is not 
concerned with them; and, conſequently, if they are not contained in 
the vaſlal's ſeiſin, duly regiſtred, or it they are only conceived as per- 


{onal 


Tur nx is no doubt but thoſe r or renouncing 


2 20 Geo. I. 


ectual ſeiſin, in a poſterior right, 


© 20 Geo. II. 


ſuperior and his heirs, 
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ſonal obligations _ the ſuperior and his heirs, they cannot be ef- 
fectual againſt the ſuperior's onerous ſingular ſucceſſor . 
Bxsrpxs the eſſential and natural qualities of feudal holdings, and 
proviſions concerning them, there are frequently inſert extraneous 
proviſions and conditions, which may be called the Accidentalia fer 
a ; as a reverſion to the diſponer, or other faculties or burthens in 
favour of him, or third parties. How far ſuch lawful conditions and 
burthens are effeQual, * ſingular ſucceſſors of the vaſſal, is af- 
terwards taken notice of: but, if conditions unlawful or impoſſible 
are adjected, the queſtion is, Whether ſuch conditions are null, and 
holden pro non ſcriptis, as in caſe of their being annexed to teſtamen- 
tary diſpoſitions by the civil law; or if they annul the right, as in 
the caſe of ſuch conditions adjected to contracts by that law 


WHERE conditions, impoſſible or unlawful, are ſuſpenſive of the 
right, which is the only proper ſenſe of a condition, the deed is of 
the nature of a contract, for the right is granted on condition; and 
therefore the rule in contracts muſt take — that the deed is there- 
by void . But, if ſuch right is granted by parents to their children, 
as proviſions to them, the unlawful or impoſſible condition muſt be 
h as not adjected, and the right to ſubſiſt; in the fame manner 
as 2 hard or unreaſonable condition, added to a bond of proviſion to 
children, is not effectual, as was formerly obſerved of a condition, 
that the children ſhall marry with conſent of certain perſons*; becauſe 
the parent was diſcharging his natural obligation incumbent on him 
to provide his children, 


AGAIN, where a right is granted to take preſent effect, but to be- 
come void or irritated, If the diſponee do not perform an unlawful 
or impoſſible condition, ſuch condition, or rather burthen on the 


right, is void; for when a perſon does all that he can lawfully, or 


ought to do, in compliance with the will of the granter, he ſuffici- 
. exoners himſelf. Such irritant or reſolutive clauſe does not 
conſtitute a conditional right, but is a proviſo or contract, ſuperadd- 
ed to the conſtitution of the right, which contract or proviſo is void, 
according to the general rule in all contracts, above obſerved*. 


Tux like will hold, if a condition ſhall be impoſed, inconſiſtent 


with the nature of the right; as that an abſolute diſponee ſhall nor 


make uſe of the fruits, or take the benefit of the ſubje&: the thing is 
his own, at leaſt the Dominium utile, and therefore the whole fruits 


and product of it muſt be his likewiſe, the rule being, That conditi- 


ons and proviſions, repugnant to the right, are void. 


'SecTiOn II. Mbo capable to grant or receive Fees; Subjects not li- 


able to be feued. 


ALL 


rſons that are not prohibited to alien are capable to grant 


fees or feudal rights, which is an alienation of heritage ; and all, ex- 
cept ſuch as are expreſsly debarred, are capable to receive thoſe rights. *. 
Infants and idiots mi 


was againſt the original deſign of ſuch rights, they being at firſt _ 
c 


ght have become vaſlals, even in ward fees, which 
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ed that the vaſlal might aſſiſt his ſuperior in the wars: but feudal 
rights have far deborded from their primitive nature and deſign, and 
now the ward tenure is quite aboliſhed. The law, however, has diſ- 


abled ſome from granting, and others from enjoying heritable rights: 


thus, a perſon condemned for a capital crime, being whom the law 
terms Servus pænæ, is dilabled from alienating his heritage, which the 
learned Craig carries ſo far, that the diſability ſhall commence when 
the party is ſiſted in judgment, to abide a trial, if ſentence condemna- 
tor did thereafter follow ; and, in caſes of treaſon, it no doubt ob- 
tains from the time of committing the crime *. In like manner a 
man, on death-bed, cannot burthen or alien his heritage. Profeſt 
Papiſts can dono gratuitous deed in prejudice of the heir ; and the deed 
is eſteemed ſuch, unleſs the granter, writer and witneſſes, depoſe, 
before the judge ordinary, upon its onerous cauſe *, A woman, di- 
varced for adultery, marrying or co-habiting with the adulterer, can- 
not alienate her heritage, ot do any deed, in prejudice of her heir, re- 
lating thereto*© ; nor can a married woman without her husbarid's 
conſent ; nor can a minor having curators ; nor a perſon interdicted, 
without conſent of the curators or interdictors, grant any deed in rela- 
tion to their heritage ; nor one inhibited in prejudice of the inhibiter's 
debt ; .nor any that is diſabled for want of judgment, or capacity of 
management, as pupils and idiots ; of all which I have already ſpoken 
in their proper places. A general mandate or commiſſion, tho' giv- 
ing free adminiſtration to the factor, will not enable him to alien he- 
ritage ; but it requires a ſpecial and expreſs mandate: for the ſame 
reaſon, a tutor, who has only a power of adminiſtration, cannot, 
without a previous decree of the lords of ſeſſion, diſpone the pupil's 
heritable rights; nor could prelates, without conſent of the chapter or 
convent, and under certain limitations after mentioned “; nor could 
the chapter or convent during the vacancy; nor inferior beneficed per- 


ſons, without conſent of the patron, alienate the lands belonging to 
the benefices. 


ALL perſons are capable to receive fees or feus, that are not diſ- 
abled by law, as I juſt obſerved. It happens ſometimes, that 
the ſuperior holds the property, or Utile dominium of his vaſlal, viz. 
when a remoter ſuperior purchaſes the property, which he muſt hold 
of the interjected ſuperior, his own vaſſal; but when lands, not hold- 
en immediately of the crown, fall to the king, by forfeiture or the 
like, his majeſty preſents a donatary to the immediate ſuperior ; becauſe 
the king cannot hold of a ſubje&; or the lands are veſted in his ma- 
jeſty, to be fold by commiſſioners appointed for that purpoſe, or by 
the barons of exchequer, for his majeſty's behoof, by ſpecial ſtatutes, 
and then the purchaſer is received as any other diſponee, in terms 
of the late at*. I have ſhown elſewhere how far aliens, perſons at- 
tainted, and baſtards, are capable of heritage f. Cloiſters, and other 
Popiſh ſocieties, are incapable of donations or legacies of any kind 
with us, which are declared to belong to the next Proteſtant heir of 
the donor, under a limitation, contained in a late - Britiſh ſtatute, 
hereafter taken notice of ?. Profeſt Papiſts are incapable, by them- 
ſelves, or others for their behoof, to receive any heritable right, but 
the ſame is void, and returns to the granter, who is not liable to re- 
ſtore the price, or other onerous M or in warrandice; nor 
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can they inherit to their predeceſſors, as ſhall be afterwards 
ſhown *. Apoſtates from the proteſtant to the popiſh religion, for- 
feit all their heritable eſtate to their next heir, as it they were dead b. 
Perſons under a civil rebellion, by being at the horn, or for not 
appearing in a criminal proceſs, are under no diſability as to acquir- 
ing heritage. Monks were incapable of property by the feudal law, 
being eſteemed as dead to the world, and, by the written feudal cuſ- 
toms, the fees belonging to them devolved on their next heirs ©; and, 
with us, behoved to go to their next proteſtant heirs, and rights grant- 
ed to ſuch would remain with the granter, as above ; but Abbots, 
and other ſuperiors of religious houſes, were no doubt capable to 
8 or otherwiſe acquire donations of lands for the uſe of thoſe 


ocietics, ſince they enjoyed large poſſeſſions with us of old, and do 
at this day in popith countries. 


Tut feudal contract being a title of alienation, it is a certain 
rule, that theſe things which cannot be alienated cannot be grant- 
ed in feu: things exempt from commerce, as things ſacred and re- 
ligious are not the ſubject of feus. Church-lands, which are term- 
ed the 'Temporality 4 the church, might have been feued in aug- 
mentation of the rental, all due ſolemnities being adhibited, (of 


which afterwards) but the tithes which are called the Spirituality of 


Infra tit. 8. 


e P. 1587. 


c. 29. 


f P. 1685. 
c. 22. 


the benefices, could not regularly be feued out by churchmen. 
However, when they feued their lands, they conveyed to the ſame 
perſon likewiſe the tithes of thoſe lands, taking a joint feu- duty for 
ſtock and tithe. Theſe rights are termed Cum decimis incluſis, whereof 
there are many with us. I ſhall ſpeak fully of them afterwards 9. 
Biſhops, abbots, and other prelates, could not grant in feu their 

rincipal manſton-houſes, with the precin&s and incloſures thereto 
CONES theſe were for their reſidence and habitation, and 
therefore are reſerved from the annexation to the crown of their 
other temporal rights*: however they ſoon came to be granted to 
the lords and titulars of erection, with the reſt of the benefice. Not 
only the right of ſovereignty, but likewiſe the privileges and prero- 
gatives eſſential to it, are unalienable and incommunicable, and con- 
ſequently cannot be the ſubject of feudes. 


Ou law allows one to tailie his eſtate under what reſtrictions he 
pleaſes, particularly with clauſes prohibiting the alienation of the 
eſtate, or N debt thereon, and irritating ſuch deeds, and 
the granter's right: ſuch tailie being duly executed, and regiſtred in 
the terms of the ſtatute , renders the eſtate unalienable, as long as 


the entail continues ; but, in default of the heirs of entail, the eſtate 
becomes a ſimple fee. N 


SOMETIMES likewiſe the ſuperior feued out his land with prohi- 
biting clauſes, that in caſe the vaſſal alienated the ſame, or contract- 
ed debts thereon, it ſhould return to himſelf ; or provided a right of 


pre-emption, or Jus IIgoTiuy7eus, in caſe of a ſale by the vaſlal. 


Such proviſions were no doubt good againſt the vaſſal and his heirs, 


for damages, if contraveened; and effectual even againſt his onerous 
ſingular — a if ſuch clauſe was ingroſt in the ſeiſin, whereby 
it became real, and creditors might take notice of it from the re- 
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cords, as being a condition of the right ; and it did not fall under 
the foreſaid ſtatute, ſo as to require regiſtration of the deed, for that 
concerns only tailies, whereas this was a qualified fee ; but, if it was 
not in the infeftment, or duly regiſtred as a reverſion, it could not be 


- prejudicial to creditors, or purchaſers for onerous cauſes *; as neither 


18, How far 
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* without a 
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on, or can it 
be preſcribed: 
the origin of 


would it, if conceived only as a perſonal obligation wo the vaſſal 
and his heirs. And now all ſuch prohibitory clauſes, reſtraining 
the power of alienation, are taken away and diſcharged?. 


Lanps and revenues belonging to the king, in right of the crown, 
are either Annexed to the crown by ſpecial ſtatutes, or not annexed. 
The annexed property is in a peculiar ſenſe the Patrimony of the 
crown, allotted for the ſupport of the royal ſtate and dignity, It 
cannot be alienated by the king without a previous diſſolution by act 
of parliament, which ought only to be done For great and reaſonable 
cauſes of the realm, as the firſt act of annexation bears. Alienations 
otherwiſe made are void, and the king, for the time — may ſum- 
marily take poſſeſſion of the lands, and the grantees are liable to re- 
fund all bygone profits, intermeddled with by them during their 
poſſeſſion ©, Such ſummary poſſeſſion, and accounting for bygones, 

reſcribed by the ancient ſtatute 1455, is repeated in moſt of the ſub- 
— acts, above referred to, touching the annexed property; 
and particularly, the ſame very clauſe is contained in the later act 
of annexation of Orkney and Zetland i. 


IT would ſeem that ſuch rights may be ſecured by the poſitive 
preſcription ; becauſe the act introducing it provides, that perſons 
ſhall not be troubled or inquieted in the heritable rights of their 
lands by his majeſty, or others, after preſcription is compleated*. 
On the other hand, the alienation of the annexed property is null, 
and againſt the public law, and what is not capable of e 
cannot be of preſcription ; but whatever objection may be againſt 


the firſt acquirer, there ſeems to lye none againſt the purchaſer from 


him, for he commences his poſſeſſion upon his own infeftment. 
This, for certain, mult be as efſectual, as if his author had had no 
right at all: in that caſe however, the purchaſer's right from him 


may be made good by the poſitive preſcription. 


WHERE a whole ſhire or lordſhip was annexed, or fell to the 
crown, the king uſed, in place of ſheriffs, to appoint ſtewarts, with 
all the privileges competent to ſheriffs, and with the ſame juriſdic- 
tion f. This, no doubt, is the riſe of all the ſtewartries that are e- 

ually independent as the ſhires or counties, and differ only in name; 
157 after the lands came to be diſſolved from the patrimony of the 
crown, and to belong to ſubjects, the title of the juriſdiction con- 


tinued the ſame ; which, from the before quoted act, we ſce plainly 
to be the caſe of Orkney and Zetland. 


TRE unannexed property, are all the other lands that belong to 
the king, in right of the crown, without being annexed to it; theſe, 
with all things accruing to the crown by caſualities, may be freely 
alienated, as they daily are to donataries. For encouragement of 
policy, it was lawful to ſet the annexed property in feu- farm, with- 
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out diminution of the rental, which, in one of the old ſtatutes, is 


declared to be the new Retour duty *. This explains what is meant 


in the other ſtatutes on this head by the rental, graſſums, and other 
duties to which it is ſaid the feu-duty muſt be equal*. Thoſe acts 
were only temporary, during the lives of the reſpective kings, in 
whoſe times they were made; fo that the annexed property, not 
feued out by them, returned, after their demiſe, to its own nature, 
conform to the ſeveral acts of annexation of the ſame. 


THE lands of the Principality were erected into that dignity, tho 
the erection itſelf is loſt. hat lands were annexed to the rincipa- 
lity, is plain from divers ſtatutes, where mention is made of ſuch an- 
nexations*. The ſame rules take place as to the alienation or feu- 
ing of thoſe lands, as in the other annexed patrimony of the crown. 
They are in effect only as an Appennage aſſigned to the Prince, (who 
can only be the king's eldeſt ſon, deſigned the ſecond perſon of the 
realm in our ſtatutes) for the ſupport of his dignity during his fa- 
ther's lifetime. Hence, when there is no prince, the revenues of the 
principality are managed promiſcuouſly with the king's other reve- 
nues, and the lands held of the crown. Hence likewiſe, the lands 
holden of the principality have the fame privileges, as to election of 
members of parliament, with thoſe holden of the king as ſuch, and 
that when there is a prince, as well as when there is none l. Of 
old, when there was no prince, the vaſſals of the principality were 
bound to attend in parliament; but when there was a prince, he an- 
ſwered for them ©: and, by the late ſtatute , the lands held ward 
of the principality are conſidered as —— of a ſubject, and would 
of courſe have been changed into feu-holdings, yielding a yearly 
feu-duty to his royal highneſs; and not to blench, as thoſe holden 
of the king were, which afford no yearly profit, had not the prince 
generouſly conſented, that they be converted to blench-holdings. 


THE whole lands of the principality were erected into a regality 
by king Robert III. in favour of king James I. his ſon, when prince. 
This charter of erection is mentioned by one of the moſt accurate 
and oldeſt collectors of our deciſions s. The principality compre- 
hends ſeveral heritable bailiaries, as that of Carrick, and Cuningham, 
Sc. and is endowed with divers privileges, particularly, juriſdiction 
in the four pleas of the crown, which, however, is not peculiar to 
it, moſt regalities having had the ſame privilege by their erection: 
and now, regalities Dory ſuppreſſed, the lands of the principality are 
intitled to no other juriſdiction or privileges than thoſe of a barony, 
which only are reſerved without diſtinction, whether they belonged 
to the prince or lords of regality b. 


To preſerve the difference between the lands of the principality, 
and thoſe of the crown, when there is no prince, the king grants 
charters of thoſe of the JPY as Prince and Stewart of Scot- 

ignation of our prince before the union of 
crowns, and, when the prince is in minority, as Adminiſtrator to 
the prince; but, when the prince is major, he appoints his own 
chamberlains for receiving his revenues, and commiſſioners for ac- 
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cepting reſignations, and granting charters of lands holden of the 
principality. 


Tux Regalia are the eminent prerogatives and privileges belonging 
to the king as ſovereign; they are either the greater or leſſer Regalia : 
the firſt are the prerogatives inherent to the crown, and inſeparable 
from the ſovereignty ; as the power of calling, proroguing and diſ- 
ſolving parliaments ; of _—_— peace and war, and treaties with ſo- 
vereign princes and ſtates, and the other branches of the ſupreme 
executive power of ſovereignty; thoſe cannot be aliened from the 
crown more than the ſovereignty itſelf. The leſſer Regalia are cer- 
tain lower privileges belonging to the crown by the prerogative, 
which may = ranted to others by the ſovereign ; at leaſt might, 
before the late 5 that introduced no ſmall alteration in our 
law, and a reſtraint on the king's prerogative in that reſpect; theſe 
were the ſubject of feudal rights, as juriſdiction in capital crimes, 


mines of ſilver and gold, eſcheats, forfeitures, the caſualities of ba- 


ſtardy, and laſt heir, &c. many of thoſe were included in the erec- 
tion of lands into a barony, and more in that of a regality, which 
thence had its name; I ſhall therefore refer the conſideration of 


them, till I treat of theſe feudal dignities hereafter. 


HowEveR, it is proper in this place to obſerve, that, by an old 


act, erection of regalities, without advice and conſent of parliament, 


is diſcharged*: whether a poſterior ratification in parliament was 
ſufficient to eſtabliſh it, is not very clear. By the very next ſtatute 
of the ſame parliament, it is ordained, © That no office, in time to 
e come, be given in fee and heritage*;” but notwithſtanding thoſe 
acts, divers regalities and heritable ſheriffſhips, and other offices of 
inheritance, have been ſince created without conſent of parliament, 
tho' they no doubt were ſubject to challenge, on theſe ſtatutes. Hence, 
in the revocations by our ſeveral kings thereafter, all Ms and 
heritable offices, granted contrary to thoſe acts, are revoked. It is 
therefore plain, that theſe acts have not gone into diſuſe, by the fre- 
quent contravention of them, becauſe the revocations being likewiſe 
acts of parliament, were a reviving of them; and it would ſeem, that 
ſince they concern the public good and policy of the kingdom, they 
could not run into deſuetude, ſuch juriſdictions being moſt derogatory 
to the intereſt and prerogative of the crown, as well as prejudicial to 


the liberty of the people within their verge ©: nor is it very . 


ſince a reduction of heritable offices was intented on the foreſai 
ſtatute, when it was not ſo much as pretended that the act was in 
deſuetude f; and the legiſlature has now aboliſhed all heritable juriſ- 
ditions, except thoſe of a barony, or other lower juriſdiction, to 
remedy theſe inconveniencies ; but the perſons 3 therein ob- 
tained juſt compenſation, in terms of the ſtatutes, In examining 
the rights to theſe aboliſhed juriſdictions, in order to aſcertain the 
value to which the perſons intereſted therein ſhould be intitled, the 
court of ſeſſion found, that a ratification in parliament, or the poſi- 
tive preſcription, was ſufficient to validate them, tho' granted wi h- 
out any previous deliverance of parliament, I ſhall have occaſion 
hereafter to diſcourſe fully of the ſtate of our feudal rights and ju- 
riſdictions, 
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riſdictions, as they are, modelled by the foreſaid ſtatute, and another 
of the ſame ſeſſion of parliament. 


SECTION III. The Udal Right in Orkney and Zetland. 


By our old law, the verdi& of an inqueſt, finding.that one poſſeſſed 
lands as heritable proprietor, was to ſtand in place of a charter *. This 
is, antiquated many ages ſince, and regularly there is no right of lands 
without an infeftment. However, in Orkney and Zetland, or Schet- 
land, the udal right is ſuſtained for a title to their lands, as above, which 
is ſomewhat ſimilar to that antient form. By this uſage, the ordina- 
ry ſolemnities, requiſite to the conſtitution of heritable rights, do not 
take place; and there is no other title neceſſary to conſtitute the right, 
but the party's poſſeſſion of the lands as heritable proprietor thereof b, 
the competent voucher of which would ſeem to be ſuch verdict. 


THE Udal right had its riſe from the convention between our kin 
James the third. and Chriſtian the firſt, king of Denmark and Nor- 


way, when the Daniſh king quit all his right to the Orkneys and 


Zetland to our, king, on his marrying his daughter, as a portion or 
dowry with her, upon condition that they ſhould be allowed their 
former laws, according to our learned hiſtorian © ; and the udal right 
took place there as it did in Norway, 


THE 8 right may be accounted for thus: originally fees were 
conſtituted without writing; the lord my made a verbal grant of the 
land, and gave ſeiſin or poſſeſſion of the ſame to the vaſlal, before the 


Pares curiæ, or the convaſſals, fees being then revocable at pleaſure; 
but thereafter, when they were made hereditary, a deed was granted 


by the lord, called Breve teſtatum, often mentioned in the books of 
the feus, teſtifying that the grant of the feude was made, and poſ- 
ſeſſion given of the lands to the vaſſal, which was intended for the ſe- 
curity of the vaſſal and his heirs . This was likewiſe the caſe with 


us in antient times, if we may credit the learned Craig. The ſupe- 


rior exccuted the charter, bearing a grant of the feude, and that he 
had given the vaſſal ſeiſin of the fame; fo that one act, after the ſo- 
lemnities were uſed, conſtituted the whole inveſtiture. He likewiſe 
obſerves, that few of the very old charters had ſeparate inſtru- 


ments of ſeiſins; but that afterwards the infeftment was branched out 


into three parts, for the greater ſecurity of the vaſſal, viz. the char- 
ter, precept and ſeiſin; and thereafter reduced to two, when the pre- 


cept of ſeiſin came to be ingroſſed in the charter, both charter and ſei- 
ſin conſtituting one infeftment *. 


Tax udal right, I conceive, is the remains of the moſt ancient 
manner of feudes, before the breve teſtatum or charters were intro- 
duced ; ſo that, after they became hereditary, they continued in the 
fame manner to be good by poſſeſſion alone. It is called Udal, by 


way of diſtinction from the ordinary feudal rights. 


THAT theſe lands were ſubje& to the ſeigniory or ſuperiority of 
the crown, is evident from the preamble of the ſtatute, which annex- 
es Orkney and Zetland to the crown f: it is thereby declared, That 

XXXXXxXxX no 
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no other lord or ſuperior ought to be interpoſed between the king and 


by the heritors of thoſe lands, and conſequently they muſt be holden of 


the crown ; and, in evidence of their dependence, each Udaler pays to 
the crown an yearly tribute, called Skat, which is a rent ſervice, quit 
rent, or indeed, upon the matter, a feu duty, as ſhall afterwards more 


fully appear. 


By this annexation, which happened upon the forfeiture of the 
Earl of Orkney, all the lands that were in the property of the carl 
became the demeſnes of the crown, and were at firſt let out to farm- 
ers, together with the foreſaid tribute or rent ſervice, payable by the 
udalers or heritors of the other lands; and afterwards the Earl of Mor- 
ton obtaincd a grant of the ſame in 1707, which was renewed and 
farther enlarged by another grant from his majeſty to the preſent earl, 
in the 1743, whereby the intention of the legiſlature, in the before 
quoted ſtatute 1669, ſeems in a manner to be fruſtrated. Whether 
this gives occaſion to the pretended complaints and murmurings of the 
tenants and heritors in theſe parts, and how far they are well ground. 
ed, I ſhall not preſume to anticipate the judgment of the court of 
ſeſſion, before which they are now agitated, at the ſuit of divers of 
them, againſt the carl of Morton, for alledged unwarrantable exac- 
tions. 


Tuts manner of right took place of old throughout oy and 
Zetland, but, as I apprehend, is not ſo univerſal at this day: for, in 
the firſt place, it is plain, from the above quoted act 1690, that the 
church lands were feued out in that country, and conſtituted by in- 
feftments; ſince the ſaid ſtatute expreſsly provides, that where their 
valuation does not exceed 20 J. Scots, they ſhall bruik the lands by 


the udal right, without neceſſity to renew their infeftments. 


AND next, on many occaſions, charters were 2 by the crown 
of theſe lands to the poſſeſſors; and are of courſe given upon adjudi- 
cations: and the heritors and adjudgers take infeftments thereon, 
which muſt neceſſarily convert them to feudal holdings, and, in ſuch 
caſes, the Skat becomes a feu duty in the moſt proper ſenſe. 


AND laſtly, even where there are no infeftments from the crown, 
and the heritors have no other title than poſleſſion by the udal right, 
they for moſt part tranſmit theſe lands by N and baſe we 
ments, whereby they become proper feudal rights in the perſons of 
the diſponees, and require infeftments thereafter to the conveyance of 
them, in the ordinary form. 


WHEREFORE,tho'what the lordStair obſerves * may have been true, 
viz. © That, by the udal right of lands in Orkney and Zetland, people 
« enjoy the ſame without any infeftment, inveſtiture, or other right 
« in writing, and that it ſuffices them to prove by witneſſes that they 
have ollelled their lands, as being holden and reputed heritable 
0 —* of the ſame; yet many of them have become feudal hold- 
ings at this day, as above. 
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Lok p Stair juſtly takes notice likewiſe *, © "I hat udal rights in Ork- 
e ney and Zetland, by their peculiar cuſtoms, give the ſame right as 
e infeftments ;” wherefore conveyances of ſuch lands may be by put- 
ing the purchaſers in poſſeſſion only, and action for the rents will 
proceed upon the title of poſſeſſion alone; but it would ſeem that no 
poindings of the ground can be competent thereon, for theſe depend 
upon inteftments ; nor can the regiſter be of any uſe in lands poſ- 
ſeſſed by the udal right there, in relation to recording infeftments 
or writings concerning the ſame, as by the act 1617 is directed, not- 
withſtanding that there is a regiſter appointed at Kirkwall for Orkney 
and Zetland, in the foreſaid ſtatute. There is indeed no exception in 
their favour, in the act 1617, touching the poſitive preſcription ; but, 
tho an infeftment is ſaid in general to be required as a title to the 
preſcription of land rights, yet, from the nature of the thing, in ſuch 
of thele lands as remain ſtill under the udal right, the ſame title muſt 
be good for preſcription, which is ſufficient in the conſtitution of 
property in that country. But where their land rights have become 
feudal, the general rule muſt take place as to the poſitive preſcription, 
in the ſame manner as in the tranſmiſſion thereof, as above. 


Ir is obſerved by a late writer, that, in purſuance of the foreſaid 
convention, at ſubjecting thoſe iſlands to the king of Scotland, the 
had their former high council, called Lawting, continued with them; 
and that, in the —— grants of theſe iſlands by our kings, the 
grantees were enabled to hold thoſe courts ; and that in theſe coun- 
cils laws were enacted, for the better government of the country, 


and that the practice of making ſuch laws, in this high court, ſub- 
ſiſted till the year 1670®, 


'TH1s author is of opinion, theſe iſlands were not abſolutely given 
to the king of Scotland, but only mortgaged ſor the ſecurity of the 
portion contracted to him by the king of Norway; and that for this 
reaſon it was covenanted, that in the mean time, before redemption, 
they ſhould enjoy their own laws ©: but, as it is certain, upon this 
plan, that they were to retain their own laws, ſo the event ſhews 
that they were abſolutely given away to the Scots king, as our hiſto- 
rians relate; for otherwiſe, would there not have been a claim enter- 
ed for them, now near 400 years ſince? and theſe remote parts have 
always been uſed by our kings, as the reſt of the kingdom, all that 
long courſe of time. Wherefore, the account given by the learned 
Craig of this matter is certainly juſt, and, in the firſt part, agrees with 
this author's, vig. that thoſe iſles were mortgaged to king James III. 
for his wife's portion, by Chriſtian I. but that Chriſtian II. by a ſo- 
lemn treaty with king James IV. the heir of that marriage, renounced 
his reverſion or equity of redemption, which was ratified by Pope A- 
lexander VI. and the ratification recorded in the Roman Archived; 
and, whether the reſervation of their former laws was ſtipulated in the 
firſt or ſecond treaty, is not material, it being acknowledged on all 
hands, that they were rcſerved, at leaſt as to the udal right. 


TRE fame writer lays it down that Udal is the ſame as Allodial, and 
that udal land is ſo much the party's own, that neither homage, rent 
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yed ſkat as a tribute to the king of Norway; and were enjoined 
by him to pay the ſame to the king of Scotland, after they were ſub- 
jected to him; and that this even continued to be paid after they were 
made liable to the ceſs or land tax with the lands of the other ſub- 
jects of Scotland, and of which the author complains as a grievance*, 

his ſhews that the skat was a proper rent ſervice, and not a tribute 
or land- tax, or ceſs only; and when thoſe proprietors take charters 
from the crown, this skat is converted into an expreſs feu- duty. 


\ TuxRE are two cuſtoms more, ſaid to obtain in thoſe parts, taken 


20. The Re- a b L ; : a 
_ _ notice of by this writer, which differ from the common law of Scot- 
tics, an 


ſucceſſion of 


land* ; firſt, That none can ſell his udal land without making the 


* Ibid. p. 99, 


b Thid. p. 7, 


all the ſons, * firſt offer of it to his next heir, and that if he is not able to purchaſe s. 
in _—_ 8 it, he has a privilege to redeem it from the purchaſer, which is Tetractus 
ces, but now gentilicius. 2. That the ſucceſſion goes to all the ſons or brothers, 
theſe uſages with a precipuum to the eldeſt of the manſion-houſe and pertinents. 
in diſuſe. And, on theſe and ſome other accounts, he infers, that the udal right 
had its foundation in the Moſaical inſtitution ©. If theſe uſages did : . p. 104, 
take place in the ſame manner as the udal right itfelf, then it would 
ſeem that they were to be regarded as of equal authority. 
31. Theudal Tp ſuch is the caſe of the udal right, it is moſt inconvenient in thoſe 
right ll. reſpects; but it is doubted, whatſoever was the cuſtom at the time of 
but is wear- the vouchers referred to in this piece, if ſuch uſages obtain at pre- 
ing out as ſent; for that the eldeſt ſon ſucceeds there, in the fame manner as in 
ds other parts of the kingdom, and that people ſell their udal lands 
has almolt without asking the conſent of their next heirs, is ſaid to be certain: 
— 8 thele but, as to the udal right itſelf, whereby people are heritors or propri- 


42. The pay- 


etors of lands, without any charter and ſeiſin, there's no doubt of it; 


tho' that right may ſoon wear out, as the language, which was Nor- 


wegian, (called Norſe, by way of abbreviation) has almoſt done. 


d Ib, P. 11. 


In their ſettlements abroad, they gave their lands by a tenure of mi- 
litary ſervice, and an oath of fidelity; becauſe, as they had made their 
conqueſts by arms, ſo they were to retain them, and perhaps attempt 


more 


* 


1 Urox theſe grounds, I cannot but remain ſtill of opinion, (notwith- 

= ment of *k2t ſtanding what this author affirms) that the udal right is not to be con- 

4 ofa ſeigniory ſidered as allodial, but of the fame nature as feudes originally were, as 

1 over udal above; and, I conceive, their conſtant payment of the skat to the 

ih Py crown, or others in the king's right, is demonſtration of it, whether 

4 the fame ſhall be called a tribute, or feu-duty, for that is onl 

4 a diſpute about words. If we conſider the nature of allodial lands, 

4 (as all lands generally were among the Romans) was it ever heard 

bi that a ground ſubſidy was paid for them? So that I take ſuch pay- 

b ment to be a clear evidence of a right of ſeigniory over thoſe lands, 

1 3 and which is expreſsly ſo declared by the foreſaid ſtatute 1669. 

| 

1 33-Thediffe= Ir can hardly be imagined, that there could be lands allodi al in 

4 CO . Norway, (to which theſc iſlands belonged) or in any of thoſe Nor- 

4 udal right, thern countries, called of old Scanzia or Scandinavia ; ſince, as we 

JF 44 3 have noted elſewhere e, the Goths came from thence, and eſtabliſhed e Sup. p. 13, 
AF 3 Ree the feudal cuſtoms almoſt over all Europe, and particularly with us. &c. in not. 
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more by theſe means; but at home, there was no more thought ne- 


ceſſary than a rent · ſervice or land- tribute for the ſupport of their go- 
vernment: and as out anceſtors came from thoſe parts, they follow- 
ed the ſame courſe here, as in other foreign ſettlements: but Orkne 

and Zetland, which many ages after came to be part of this king- 
dom, continued the ſame uſages as in Norway their mother- country, 
and were expreſsly intitled to do ſo. And thus both the feudal cuſ- 
toms, ſtrictly fo called, and the udal uſages, which, in a more ge- 
neral mag 4 may likewiſe be deemed ſuch, are clearly account- 
ed for. Udal imports an ancient inheritance, as the above author 
informs, which agrees very well to a feudal dependance or tenure. 


As udal right is 1 — to many inconveniencies, it was natural, 
that the ſame ſhould fall much into diſuſe, and our common law 
prevail over it: and as many lands in Kent that were gavil-kind, 
are now diſgaviled, and have returned to deſcend, as by the com- 
mon law of England *; fo divers lands in Orkney and Zetland have 
been diſudaled, (if I may fo ſpeak) in manner above, and may at laſt 
come wholly to be auf by our common law, which requires 
diſpoſitions or charters, and ſeiſins to conſtitute the right of lands, 


SECTION IV. The Conſtitution of Feudal Holdings. 


Tx right conſtitutive of the fee is an infeftment, and conſiſts 
of a diſpoſition, or charter, and ſeiſin thereon. The diſpoſition or 
charter muſt contain the preſent diſpoſitive act of the diſponer, where- 
by he alienates and conveys the lands to the receiver, and his heirs. 
If no cauſe is expreſſed, the deed is preſumed gratuitous; and tho 
the onerous cauſe mentioned in the right, as the motive of granting 
it be falſe, the right is notwithſtanding good; becauſe, Falſa cauſa 
non nocet, a feigned conſideration does not void the deed ; but, if it 
refer to an onerous cauſe to be performed, the right may be re- 
duced ob non cauſam, in default of the conſideration, in caſe of non- 
performance. The-right may be good, tho' the manner of holding 
do not appear; for it will be preſumed Ward by our former law, as 
to rights granted before the late ſtatute ©, and intitle the ſuperiors to 
the legal recompence by a feu-duty, for converſion of the ſame into 
holdings in feu-farm ; but now, ward-tenure being aboliſhed, ſuch 
right granted thereafter muſt be deemed a blanch-holding, according 
to the intendment of the foreſaid ſtatute. 


I was frequent of old, to grant both diſpoſition and charter of 


| the ſame date, relative to each other ; but either is good, without 


producing the other referred to, even tho' the one produced men- 
tion the other, as containing, in general, clauſes and conditions ; but 
perſons intereſted in theſe proviſions may recover the deed, contain- 
ing them, by proceſs of exhibition, and inſiſt thereon, as accords. 
The precept of ſeiſin, with the inſtrument of ſeiſin, will conſtitute 


the property without either charter or diſpoſition, but the right will 


be preſumed gratuitous, as above. If, by the charter or diſpoſition, 
the right is to be holden of the granter's ſuperior only, no real right, 
tho infeftment follows, is conſtituted, till the ſuperior's confirma- 
tion. Precepts of clare conſtat will not inſtruct the vaſſal's predeceſ- 
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ſor's rights, but they muſt be produced in competition with third 
parties. The declaratory act of the ſuperior, that he had granted 
the fee to the vaſſal, will not ſupply the want of a precept, but only 
repel the ſuperior, and his heirs, Perſonali exceptione, that he cannot 
object to the ſeiſin, as without a warrant, ſince he cannot contradict 
his own deed. 


Disros1T1oNs and charters differ only in form; the charter 
moſt commonly is in Latin, and deſcribes particularly the manner 
of holding: it is either De me, that is, to be holden of the granter, 
and his heirs, and the holding is termed Baſe, from the French word 
Bas, ſignifying Low, being a low kind of holding ; or A me de ſupe- 
riore meo, that is, to be holden from the granter, of his ſuperior, and 
the holding is termed Public, and infeftment is either taken on the 
precept of ſeiſin, contained in the diſpoſition or charter, and requires 
the ſuperior's confirmation upon the back of the ſame, or by a char- 
ter of confirmation a- part, till which the ſeiſin is of no effect, ſo far 
as concerns the holding A me; or the acquirer obtains from the ſu- 
perior a charter of reſignation on the procuratory for that efſect, con- 
tained in the diſpoſition, and on the inſtrument of reſignation pur- 
ſuant thereto, and the infeftment proceeds on the precept of ſeiſin, 
in the charter granted by the ſuperior. All charters from the crown 
of confirmation or reſignation paſs of courſe; and therefore the war- 
randice, tho' ſometimes inadvertently expreſt as Abſolute, has no 
effect; unleſs it is in original charters for onerous cauſes, of lands 
that are not of the annexed property of the crown; and then the 
king, Utitur jure privato, acts in his private capacity, and the war- 
randice may be effectual againſt the king's private patrimony, and 
his heirs therein, but not againſt the patrimony of the crown, or his 
royal ſucceſſors, as ſuch, 


ALL rights to be holden of the granter are original rights ; be- 
cauſe a new fee is thereby conſtituted ; but rights to ſingular — 
to be holden of the granter's ſuperior, by confirmation or reſignation, 
or infeftments to heirs, are 1 by progreſs; But frequently, in 
rights by progreſs, there is inſert a clauſe, De novo damus, ſo named 
from thoſe important words in the clauſe, which conveys the fee, 
as by an original right, or new grant of the lands. In rights 
from ſubjects, this clauſe is extended to the full import of the words; 
but, in charters from the crown, it is only underſtood of all intereſt 
in the king, as to the property of the lands, which belonged origi- 
nally to the vaſlal; or his anceſtors; and his majeſty's paſſing from 
ſuch caſualities, as would evi the ſame: but as to other caſualities; 
that only affe& the fee for a time, it only extends to thoſe particular- 
ly mentioned, tho' the clauſe be general, releaſing all right, title or 
intereſt the king has in the lands *, becauſe it is preſumed, private 
perſons know particularly the caſualities that have fallen, and ad- 
vert to the import of the general words: which is not preſumed in 
the officers of the crown, who may not take notice of the ſame; 
and therefore the effect of the ſignatures paſt by them, is more regu- 
lated by the acts of exchequer, than by the ſtile of the ſame. A 
clauſe of novo damus, containing lands not in the former rights, is a 
good grant of ſuch lands, and is an original right as to the ſame *: 

however, 
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1672. lord 
Hatton. 


b Feb. 29. 
1529. Scot, 
July 14. 
1737. heri- 
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Craig, lib. 2. 
dieg. 2. H 27. 


b July 1.1672. 


Earl Eglin- 
ton. 
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1676. Aiton. 
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1672. lord 
Hatton. 

c P. 1600. 
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however, a clauſe of novo damus from the king cannot exclude his 
majeſty from any ſuperveening right to the lands, it being the inten- 
tion only to convey ſuch right as had fallen to the crown at the time 


of the grant, thro' the vaſſal's having incurred recognition, or any 
other caſuality forfeiting the fee. | 


CHARTERS, by progrels, are either upon reſignation or confir- 
mation, or upon appriſings and adjudications : the firſt conveys the 
right, in the ſame manner as it was in the reſigner's perſon, unleſs 
it bears a clauſe de novo damus. Hence, any doubtful clauſe in it is 


explained from the original right granted by the ſuperior himſelf, 


his authors or predeceſſors, to be holden of the granter, his heirs 
and ſucceſſors, from which parties are not preſumed to recede, if 
the alteration is not expreſt, and the qualities and conditions of the 
original right are underſtood to be therein repeated*. Confirmation 
of rights, to be holden baſe of the diſponer, only ſaves the vaſſal from 
the effe& of the forfeiture or recognition of the immediate ſuperior, 
when granted by the king, but frees not from any other caſualities, 
falling thro' the immediate ſuperior : but confirmation by ſubject- 
ſuperiors of ſub-feus excludes all caſualities ariſing thro' the imme- 


_ diate vaſlal, ſuperior to the ſub-feuars. The confirmer, in effect, 


comes in place of his own vaſſal the immediate ſuperior to the ſub- 
feuars, and can only exact the feu- duty, or other benefit competent 
to him againſt his vaſſals the ſub-feuars*, during the non- entry of 
the immediate ſuperior, or other ſuch caſuality. 


As to caſualities already fallen, conſiſtent with the property, it 
was found, that even a ſubject ſuperior's charter of confirmation, of 
a right of lands to be holden of himſelf, by a public infeftment, did 
not exclude him from the ſame ©; and the ſame will be the caſe of a 
charter, confirming a right to be holden baſe of the vaſſal, or pro- 
ceeding on reſignation, And my lord Stair, the obſerver, remarks, 
T hat the lords determined the general point, that both ſuperior and 
vaſſal might know their condition: but, with all due deference, the 
caſe ſeems to merit further conſideration ; for the ſuperior, granting 
either charter of reſignation or confirmation, thereby conſcats, that 
the party poſſeſs the lands in virtue of theſe rights; and conſequent- 
ly cannot exclude him from the poſſeſſion, upon pretence of claims 
in his perſon, whether evicting the property, or conſiſtent there- 
with, ſince none can counteract his own covenant. 


IN DEE D in charters from the crown, tho comming a novo da- 
mus, thoſe caſualities that do not evict the property will not be ex- 
cluded, as above, becauſe they are in uſe to paſs by ſeparate gifts; 
and the neglect of the king's officers cannot prejudice him ©: but the 
caſe is otherwiſe as to ſubjects; and when the original of theſe ca- 
ſualities is conſidered, it is plain, that after the ſuperior voluntarily 
receives another vaſlal, there is no place for the caſualities that had 
fallen, by the former vaſlal's delinquency or non-age ; nor for ſuch 
as occur thro' the circumſtances of the immediate vaſſal, in preju- 
dice of the ſub- vſſal, after the ſub- vaſſal's right is approved and con- 
firmed. Confirmation of a right to be holden of the confirmer, ren- 
ders it a public right, and intirely denudes the granter. 


SOME- 
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 SOMETINMEs the precept of ſeiſin, in a diſpoſition and ſeiſin there» 
on, relates to a holding, either of the granter, or of his ſuperior; and 
then it is a baſe infeftment till confirmation, and thereafter becomes 
public *..- Charters upon appriſings or adjudications have nothing pe- 
culiar in them, only 5 in obedience to the charge, neither preju- 
dice the ſuperior, nor third perſons, of any intereſt they have in the 
lands; but are always underſtood, Salvo jure cujuſiibet ef ſuo, even 
tho' not expreſt, viz. with reſervation of his own, and every other 
perſon's * I am to diſcourſe fully of theſe in another place b. 


Tux principal clauſes of a diſpoſition or charter, are, 1. The Diſ- 
poſitive Clauſe, whereby the ſubject is conveyed by the diſponer to 
the acquirer; which, for moſt part, mentions the cauſe or conſide- 
ration for granting the right. 2. The Tenendas, or manner of hold- 
ing, and of whom the lands are holden, whether of the granter or 
of his ſuperior, whether the lands hold feu or blench, &c. 3. The 
Reddendo, which is the duty or acknowledgment due by the vaſſal 
to the ſuperior, according to the kind of holding ; and it it bears, in 
general, ſervices uſed and wont, or Servitia debita et conſueta, it was 
underſtood Ward, which anciently ſubjected the vaſſal, in military 
ſervice, to the ſuperior ; and that tenure being aboliſhed, it muſt be 
converted to a blench holding in lands held of the crown, and to 
feu-farm in thoſe holden of a ſubject- ſuperior, according to the pur- 
view of the ſtatute aforeſaid, when the feudal right ſhall be renewed 
in the perſons of heirs or ſingular ſucceſſors. 4. Warrandice, which, 
if not expreſt, is preſumed Abſolute in onerous rights, and only from 
Fact and deed in gratuitous ones, of which I ſhall treat more fully 
afterwards. 'T heſe clauſes of the fenendas and reddendo are, in courſe 
of ſtile, regularly inſert in the charter ; and are contained ſometimes 
in the diſpoſition, but in a different order from that in a charter; 
and frequently couched under a general reference, viz. to be 
* holden of the granter or his ſuperior, in the ſame manner as the 
e granter holds the lands of his ſuperior,” or otherwiſe, according to 
the agreement of parties. | | 


A PROCURATORY of Reſignation is ordinary and neceſſary in a 
diſpoſition, where the lands are to be holden of the granter's ſupe- 
rior ; for all public holdings are either by reſignation or confirmati- 
on, when in conſequence of voluntary deeds ; and, tho' a ſubject- 
ſuperior might formerly. refuſe to accept of reſignation, (as he might 
to grant confirmation) yet the crown refuſes none. And, by the 


late ſtatute, ſubject- ſuperiors are bound, upon tender of the compo- 


ſition for an entry, to receive diſponees, and ſingular ſucceſſors in 
lands and heritages. A procuratory of reſignation, in favorem, is 
a mandate or warrant from the diſponer, to reſign for him the lands, 
or other ſubject in the ſuperior's hands, for new infeftment, by char- 
ter from the ſuperior, either in favour of the reſigner himſelf, or a 
diſponee. Reſignations ad remanentiam, are an extinction, and not 
a conſtitution or tranſmiſſion of the fee, which therefore do not fall 
under my preſent conſideration. I ſhalk treat more fully of the dit- 
ferent kinds of reſignation elſewhere e. 


A PRE- 
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A PRECEPT of ſeiſin is moſt neceſſary, being the immediate war- 
rant of the infeftment. In rights of Ward Lands, infeftments 
ſhould formerly have been taken only upon the ſuperior's precept 
in his charter, proceeding on the vaſſal's right; at leaſt his confirma- 
tion ought to have been firſt adhibited, before ſeiſin could be ſafely 
taken on the vaſſal's precept, there being danger of recognition thereby; 
but now, ward tenure being taken away with its inconvenient conſe- 
quences, there is no place for apprehending ſuch hazard, and therefore 
a diſpoſition ought always to contain a precept of ſeiſin. It is a Man- 
date or Command by the diſponer or ſuperior to his Baillie, to give 
infeftment to the vaſſal or his attorney, (whoſe authority is ſufficiently 
inſtructed from his being bearer of the precept) by delivery of the pro- 
per ſymbol on the ground of the lands. Of old, procuratories of reſig- 
nation, and precepts of ſeiſin, were a- part, but now they te Ingrot. 
ſed, vig. the procuratory in the diſpoſition, and the precept either in the 
diſpoſition or charter from the vaſſal, or in the ſuperior's charter. 
Precepts of ſeiſin, out of the chancery upon retours, in favour of heirs, 
are directed to the ſheriff or ſtewart of the territory * where the lands 
lie, and they, as the king's baillies, execute them ; becauſe they are 
to anſwer to the exchequer in fitting their Eques, for the relief and non- 
entries due by heirs that are infeft within their bounds : other pre- 
cepts are directed to any perſon the vaſſal, in whoſe favour they are 
granted, thinks fit, and, for filling up the baillie's name, a blank is left 
in the precept. A ſpecial mandate is neceſſary for giving of ſeiſins, 
which is inferred from the precept's being directed to the perſon to be 
filled up, and who is inſert accordingly. Seifins of burgal tenements 
mult be given by one of the magiſtrates as baillie, and taken in the 
hands of the common clerk of the borow, as notary thereto®, 


D1sPpostTtons, or charters, do not become real till they are com- 
pleted by infeftment or ſeiſin, as I juſt obſerved. A ſeiſin is the in- 
ſtrument of a notary, ſetting forth, that poſſeſſion of the ſubje& was 
given by the granter of the precept, or his baillie, to the vaſſal or his 
attorney, by the delivery of earth and ſtone, or other proper ſymbol, 
on the ground of the lands, in terms of the precept, which ought to 
be ingroſs d at large. If the lands liecontiguous, or, tho diſcontigu- 
ous, are united by a clauſe of union in the charter from the crown, 
or erected into a barony, which implies an union, ſeiſin may be taken 
on any part of the lands, which is good for the whole. If the lands 
lie in different ſhires, ſeiſin may be taken upon any part of the lands 
for the whole, in virtue of ſuch union, when it proceeds on a common 
precept of ſeiſin in a charter or diſpoſition ; but, if upon a retour of the 
party, as heir, ſeiſin of lands holden of the crown, mult be given by the 
reſpective ſheriffs, to whom the precept of ſeiſin is directed for that effect. 
Sciſin by a notary, tho deprived, will be good, unleſs letters of publica- 
tion thereof be executed at the market- croſs of the head burgh of the 
ſhire where he officiated, and his deprivation advertiſed in the News- 
papers, warranted by public authority. There muſt be two witnefles 
to the giving of the ſeiſin, who muſt likewiſe ſign the inftrument with 


the notary, and be deſigned, or ſpecified by their addition; and 


the notary atteſts that the whole ſolemnity was performed in his and 


the witneſſes preſence, and that he faw, knew, and heard the ſame | 


done. It need not mention the writer of the inſtrument, but ought 
EELELEL to 
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to bear the particular date or time when ſciſin was given; and it is 
proper to inſert the hour, to ſhew that it was not clandeſtinely taken in 
the night time; but which otherwiſe is the leſs neceſſary, now that the 
preference is determined according to the priority of the regiltration 
of the ſeiſins, and not of their dates. If it is wrote by way of book, 
the notary and witneſſes muſt ſign each page, and the number of * 
ges mult be inſert by him in his atteſtation *. The lords of ſeſſion had 
given their judgment in two ſeveral inſtances, that the a& 1686, re- 
quiring the witneſſes to a ſeiſin, wrote book-ways, to ſign each page, 
1 was altered by the act 1696, allowing all ſecurities to be wrote book - 
1 ways, and providing that the party ſhall ſign each page, and the wit- 
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neſſes only the laſt page. o gruce, Ass. 
W * 22 
Bur, on an appeal againſt the laſt of theſe judgments, the ſame Ro 22 : 
was reverſed, and the act 1686 found to be ſtill in force as to the * — 
uchan. 


witneſſes ſigning each page; and indeed the later ſtatute is calculated 
for ſecurities, which before could not be wrote by way of book, and 
ſo does not extend to ſeiſins, which were formerly allowed to be ſo 
* wrote: and farther, it expreſsly refers to ſecurities, in uſe to have 
3 been wrote on ſheets battered together, which ſeiſins never were; and 
| there is reaſon for a check, by the witneſles ſigning each page, againſt 
the notary's altering the ſeiſin; which, in writings ſigned by parties, can- 
not be done, and therefore the witneſſes need _ ſign the laſt page. 


41. Sciſng Srisixs ought to be given by the proper ſymbol, which, as to 
—_ ba de lands and houſes, is Earth and Stone; of an annualrent, the fame, 
roper ſym- with addition of a Penny Money; of a mill, the Clap and Happer : 
"7 4 but, in all theſe caſes, if it is given by earth and ſtone it is good, that 
Monet oy being the general ſymbol for all ſeiſins of lands, or rights inherent 
with us. thereto. But if it is by a quite improper ſymbol, as by ſtaff and bal- 


tion, which is the ſymbol of a ſurrender, and manifeſtly the reverſe of 
a ſeiſin, the one _ in order to veſt, the other to diveſt the party, the 


* ſeiſin is void . Before inſtruments of ſeiſin were introduced, it was © Sir P. Hume 
i _ ſufficient to put the vaſſal into the real poſſeſſion of the lands, which 1g _ 
. was a good ſeiſin of the fame* ; but, after formal inſtruments of 4 June 24. 
| | 15 ſeiſins were brought into uſe, they became not only a proof that poſſeſſi- Se,“ 
ol | on was given, but likewiſe are neceſſary ſolemnities for completing he 
4 the right, without which it is only perſonal. 
= IT has been commonly thought, that ſeiſins were introduced with 
us by our king James I. from England, where he had reſided ſome 
years before his acceſſion tothe crown; but it is plain, that ſeiſins were 
in uſe ſome ages before: thus, we have the whole procedure upon a brieve 
. of Mortanceſtry, or ſervice of heirs, deſcribed in the third book of 
the Majeſty *: this neceſſarily required, that the anceſtor was veſt and * © 25 an. 
ſeiſed of the lands as of fee; and we have regulations touching re? 
tours, without obſervance whereof, precepts from the chancery ſhould 
not be direct thereon for infefting the heirsf. Who can doubt then but (Stat. Rob. 
ſeiſins had taken place long before this period, tho formal inſtru- * 3 


ments of ſeiſin, as they obtain at preſent, were perhaps of later 
invention! | 
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THo' a ſeiſin ought regularly to bear the whole precept ingtoſſed, 
and delivery of earth and ſtone as the ſymbol, yet the court once ſuſ- 
tained a ſeiſin, containing only a reference to the precept, and delive- 
ry of the ground of the land ; but were of opinion that the notary was 
liable to deprivation, for not following the ordinary ſtile * ; and indeed 
it may be of dangerous conſequence to deviate from the ſame. 


Tun diſponee's or ſuperior's precept is the ordinary warrant of a 
ſeifin ; but ſeiſin of lands holding burgage, mentioning the cogni- 
tion and entry of heirs by Hasp and Stapple, proves ſufficiently the 
ſame, without any adminicle or other evidence ; but if it proceeds 
upon rights of conveyance to ſingular ſucceſſors, thoſe muſt be pro- 
duced od. Seiſins, propriis manibus, ſubſcribed by the granter of the 
rights, or adminiculated by ſome writing of his, acknowledging ot 
warranting the ſame, are good; but otherwiſe the ſeiſin is Nuda afſertio 
notarit, | he {imple aſſertion of the notary, and can bear no faith. 


Bx exprels ſtatute, there is no neceſſity, after 40 years, to produce 
procuratories or inſtruments of reſignation, or precepts of ſeiſin, if 
the charter, making mention of the reſignation made, or the inſtru- 
ment of ſeiſin reciting the precept, is produced; but that does not 
ſuperſede the neceſſity of producing the diſpoſition, or other right 
to which the ſeiſin ne ye By this act, continued or peaceable poſ- 
ſeſſion is not required as in preſcription ; but it is necceſſary that poſ- 
ſeſſion be attained upon the right, by the expreſs terms of the ſta- 
tute, It was of more uſe of old, when procuratories of reſignation, 
and precepts of ſeiſin were a- part, than now, when they are ingroſſed 
in the diſpoſition or charter; but ſtill it has effect as to the inſtruments 
of reſignation, and infeftments proceeding upon precepts on retours, 


and precepts of clare confiat. 


BecAvse, by the ſeiſin, the right of fee is conſtituted, there- 
fore that purchaſers and creditors may know the condition of per- 
ſons with whom they contract, our law has wiſely provided, that all 
ſeiſins muſt be duly regiſtred. An unregiſtred ſeiſin is only good a- 
gainſt the granter and his heirs, but is declared to make no faith a- 
gainſt a third party, who has acquired a lawful and perfect right to 
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the lands or other heritage. Seiſins muſt be regiſterd within 60 days fie i 


of their date, in the proper regiſter of ſeiſins, either of the ſhire where 
the lands lie, or in the general regiſter at Edinburgh, or in the town 
clerk's books, in caſe of burgage tenements*. And, for the ſame rea- 
ſon, a general reference in the ſeiſin, to the conditions and proviſi- 
ons, contained in the diſpoſition or charter, that is the warrant of the 
ſeiſin, will not be effectual againſt onerous ſingular ſucceſſors ; be- 
cauſe they cannot be diſcovered from the records, there being no re- 

iſter for theſe other ſecurities, of which purchaſers or creditors are 
2 to take notice. An extract from the regiſter is equally pro- 
bative with the principal, unleſs improbation is proponed, and in that 
caſe the principal muſt be produced, it not being left in the regiſter, 


If the principal is loſt, it may 


be renewed by the ſame. notary, if the witneſſes are alive to ſubſcribe 
it, and which will be marked by the keeper of the regiſter, as re- 
giſtred of the ſame date with the inſtrument that was loſt ; for, be- 


. 


olt. 
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ing inſtruments of the ſame ſeiſin, as two or more might have been 
extended at the time, and regiſtred, ſo nothing can hinder another 
authentic inſtrument to be marked afterwards as regiſtred, and the 
tords of ſeſſion will ordain the ſame to be marked accordingly, upon 
a ſummary 2 if the keepers refuſe to do it. If the nota- 
ry or witneſſes are dead, a tranſumpt muſt be had from the notary's 
protocal book, or a decree of proving the tenure obtained. The re- 

iſtration of ſeiſins in the books of the ſheriff, within whoſe juriſ- 
Sion the lands lie, had been ordained by ſtatute many years before 
the above quoted one *, but it bore no penalty, and ſo it ſeems had 
gone into aifuſe, or perhaps had never taken eſſect. 


INSTRUMENTS of reſignation ad remanentiam have the ſame ef- 
fect as ſeiſins, to eſtabliſh the right of property in the ſuperior, by 
conſolidation ; and therefore they muſt be regiſtred in the fame man- 
ner as ſeiſins, and otherwiſe are not good againſt onerousſingular ſuc- 
ceſſors of the vaſſal ©; but other inſtruments of reſignation need not be 
regiſtred, the regiſtration of the ſeiſins upon the charter being proper 
intimation, or publication of the acquirer's right. | 


IT is not ſufficient that ſeiſins, or other writings appointed to be 
recorded in the regiſter of ſeiſins and reverſions, which is for publi- 
cation, be marked by the keeper as regiſtred, as was the law for 
ſome time *; but they muſt be actually booked, and inſert in the re- 
giſter, or otherwiſe are of no force againſt others than the granters*. 
A note of ſuch writings ought to be inſert in a minute book upon their 
being preſented, and they ought to be booked thereafter in the regiſ- 
ter, according to the order of the minute book *, 


CHARTERS, expreſſing the bounds and marches of lands, are term- 
ed Boundin ments, theſe will not prejudice third party's in- 
tereſts , unleſs ſecured by the poſitive we e but preſcription 
will not give him who has the bounding charter right to any thing, 
without the Bounding, for that were to preſcribe contrary to the title 
of his poſleſſion; which, ſo far as that is exceeded, is without any 
title, However, third parties may, by 40 years poſleſſion, preſcribe 
a right to what is within another's bounding, they not being concern- 
ed with the ſame b. When there is nobounding in the right, poſſeſſion 
muſt clear the parts and pertinents of each tenement ; and regular] 
an expreſs infeftment in the ſubject, as a ſeparate tenement, will be 
preferable to another, including it only as part and pertinent; unleſs 
the other hath acquired right to it, as part and pertinent, by the po- 
litive preſcription *, 


Bass Infeftments, 1. e. ſuch as hold of the granter of the right, 
were preſumed ſimulate or fraudulent to inſnare creditors, unleſs cloath- 
cd with poſſeſſion, other than ſymbolical by the ſeiſin; and there- 
fore a poſterior public infeftment, i. e. holding of the granter's ſupe- 
rior, was preferred to a prior baſe infeftment not clad with poſſeſſion 
before the date of the public right; and, among baſe 6 
the one whereupon poſſeſſion was firſt attained was preferable, tho laſt 
in date *, But, if poſſeſſion could not be attained upon the baſe infett- 
ment, as in an infeftment of annualrent, before the firſt term of pay- 
ment 
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ment of annualrent, it was preferred to a poſterior public infeſtment, 

| or baſe one, of the property of the lands on which it was conſtituted, 
July — clad with poſſeſſion, interveening before the term *. When there was 
be. Alon. no further ground of ſimulation than want of poſſeſſion, very little 
diligence for attaining it was ſufficient to take off the objection, as a ci- 

tation in a 8 the ground, and in infeftments to wives on their 

contracts of marriage, the husband's poſſeſſion was eſteemed the wife's, 

and the poſſeſſion of the liferenter the fiar's. Poſſeſſion of the principal 

lands was good for warrandice lands; but baſe infeftments for relief 

were not good without poſſeſſion; becauſe the cautioner might have 

paid, and thereon attained poſſeſſion ; which is not the caſe in war- 


b Jan. 2. randice lands, whereon poſſeſſion cannot be eſſayed before diſtreſs *, 
1679. Ha- But afterwards the later ſtatute introduced a rule, That all infeft- 
mine, Jn. ments thercafter, of whatever kind, are preferable, according to the 
9. 1666. N * ' k 2 

Brown, june date of their reſpective ee whether they are public or baſe, 
. without regard to poſſeſſion; but, if both rights are prior, or one 
1. 1693. of them prior to the act, and the other poſterior, the competition is 
72 regulated by the former law and cuſtom 4. The lords of ſeſſion did not 
« Jan. 1730. 


backy of think themſelves authoriſed to recede from the old practice, without 

Busbic contra AN expreſs ſtatute, tho' the act for regiſtration of ſeiſins would ſeem 

Gemmil, &c. of itſelf to have removed the ground of ſimulation objected to baſe 
infeftments, ſo that there was no occaſion thereafter to require poſ- 
ſeſſion to validate them, more than public infeftments, all being alike 
publiſhed by the records. There is no doubt, but that was the rea- 
ſon for making the before \ 42 act 1693, ſuperceding ſuch inquiry, 
but the courts of juſtice behoved to direct themſelves, in their judg- 
ments, by the old act 1 540, tho the reaſon of it ſeemed to fail, till 
another courſe was preſcribed by the latter one. 


FRoM this rule of preference of real rights, by the date of the re- 41, Excep- 
iſtration of the ſeiſins, muſt be excepted infeftments, granted not to tons — 
e holden of the granter, but of the granter's ſuperior alone; for, as a f 2 

J already obſerved, thoſe rights are null, till the 2 confirmati- ference. 
on, but thereby are validated, from the date of the ſeiſin; unleſs an 
impediment interveen betwixt the ſeiſin and confirmation, as an in- 
feftment bona fide taken, holding baſe of the granter, or of the ſu- 
perior upon an adjudication, for that will A the effect of an 
ſubſequent confirmation of the prior infettment taken to hold of the 
ſupcrior : the ſuperior may either confirm the whole right, or to what 

eNov. 17. Particular extent he pleaſes*. The ſuperior's firſt confirmation of a 

bed T0 5, nA right, ſolely to be holden of him, is preferable to a poſterior con- 

16. 1663. firmation of a prior right, fo to be holden . In confirmations by 

Kilchettan, the crown, not the date of the ſignature, but of the charter's pal- 

6% ing the feals, is the rule of preference i, that being equal to the 

© Decem. 6. King's ſubſcription. 


1678. Miln. 

Feb. 26. : k 

+ -*';- IT is provided by expreſs ſtatute, «That, as to lands holden of the 
mannan, & crown, the firſt confirmation, tho' of the ſecond infeftment, ſhall 


bP. 1578. „ give the preference h;“ but that can only be underſtood of church- 
. lands, the infeftments whereof are declared void, by a preceeding 
ſtatute therein recited, unleſs they were confirmed by the ſovereign; 

or, if it is ſuppoſed to concern other lands, it muſt be underſtood of 
infeftments taken to be holden ſolely of the crown, and not of the 

Aa daa a | granter; 
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granter ; for otherwiſe, to be ſure, a baſe infeftment, taken on the 


precept in the diſpoſition, is good as to the fee, whether in lands in- 


tended to be holden of the crown, or ſubjects, which is always ſa fe, 


nov that ward-tenure is aboliſhed; but, if the right is alternative, ei- 


ther to be holden of the granter, or from him of his ſuperior, the ſeiſin 


on the precept makes it a good baſe infeftment, before confirmation, 


as I formerly took notice, and thereafter a public one, holding of the 
ſuperior who confirms it; ſo that, in this caſe, no interveening im- 
pediment can prejudice the baſe infeftment, as to the property. 


- | TaurRE is likewiſe this exception from the foreſaid rule of prefe- 
rence, that a charge againſt the ſuperior, by an adjudger, for receiv- 
ing him, is declared effectual, and will prefer het adjudger, and 
thoſe within year and day of him, in competition with other adjudg- 
hers, in the fame manner, as if infeftment had followed, and ſo he 

is preferable to ſubſequent adjudgers infeft*. But this holds not in 
competition with voluntary rights, which being granted prior to the 
- adjudication, ſeiſin thereon, tho' after the charge —— the ſuperior, 


2 P. 1661. 
e. 62. 


vill prefer the diſponee to the adjudger; nor does ſuch charge exclude 


the relict's terce, becauſe the husband died infeft in the lands; nor 
the ſuperior's caſualities falling by the debtor, unleſs the ſuperior was 
in mora, by diſobeying the 4 when a year's rent for the entry 
was tendered, and a charter offered him to ſign. The want of the 
debtor's right, is no good reaſon for the ſuperior to refuſe the adjudg- 
er, but he ought to receive him with an indefinite holding, Salus jure 
Juv, and may be compelled to renew the right, when the adjudger 
recovers the vaſlal's writings, which ſhew the particular holding“. 


Ir the ſuperior pleaſes, he may, according to the proviſion in the 
old ſtatute ©, refuſe to receive the adjudger, and may undertake pay- 
ment of the debt, at leaſt, to the value of the lands, and take the 
lands to himſelf, which is termed Retractus feudalis; but that will 
not hinder the creditor from inſiſting for the remainder againſt the 
debtor, if the value of the lands does not ſatisfy his debt, nor the 
debtor from redeeming within the legal, in the ſame manner as if 
the right had remained with the creditor* ; nor can the ſuperior in 
'that caſe demand a year's rent, the adjudger not having been receiv- 
ed. This option is never uſed by the crown, but charters on adju- 
dications paſs of courſe, as indeed they do on voluntary rights ; all 
the lieges being the king's ſubjects, he cannot have prejudice by the 
change of his vaſlals, I ſhall have occaſion to treat more fully of 
this elſewhereꝰ. 


THe ſignature, preſented to the barons of exchequer, is the war- 
rant of the charter, and the preſenting it is in flee a demand of 
infeftment in the lands therein contained, purſuant to the charter 
thereby craved; it has been therefore queſtioned, if the preſenting 
of a ſignature is in place of a charge againſt the ſuperior, as to lands 
holden of the crown, ſuch charge not being competent againſt the 
king or officers of ſtate; but, ſince the ſtatute ſpecially mentions a 
charge againſt the ſuperior, I conceive, that where that cannot be 
given, an actual infeftment is requiſite, which is the caſe where the 
lands adjudged hold of the crown. The ſuperior cannot repel the 
adjudger 
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adjudger from the N till he infeft himſelf, for it is in his op- 


tion to inſiſt for infeftment, or not, as he pleaſes *; but till he is in- 


feft the caſualities fall by the former vaſſal, againſt whom the adju- 
dication was led, as already ſaid. | vl 


SECTION: V. | Ward, Blench and Feu, Holdings. 


FEUDES or feudal rights are variouſly divided by the feudiſts. I 
he firſt and prin- 
cipal is from the nature of the holdings; for all infeftments of lands, 
tithes or annualrents, hold either Ward, Blench, Feu, in Mortifica- 
tion, or in Burgage. All thoſe holdings have a different Reddendo, 
and likewiſe the caſualities due to the ſuperior are not the ſame in the 
ſeveral kinds of them ; but it may juſtly be doubted, if holding in 
mortification conſtitutes a different kind, as ſhall afterwards appear. 


Tux firſt and moſt ancient holding is termed Ward, from its prin- 
cipal caſuality, which, tho” aboliſhed by the late ſtatute *, muſt be 
explained, ſince the caſualities that had fallen before the act are ef- 
lectual: and our law, as it is now reformed in that particular, can- 
not be otherwiſe well apprehended; and, becauſe ward-holdings are 
converted either into blench or feu-holdings, 1 am to diſcourſe 
of all three in this Section. Ward is that tenure, which the feu- 
diſts call Feudum rectum, as being the moſt proper, and Militare, 
or Tenure by knight's ſervice, becauſe it was originally granted for 
ſervices to be . in war. The Redgends is expreſt by Services 
uſed and wont, or ſervitia debita et conſueta ; for the ſervice was not 


limited or aſcertained to any particular times, but behoved to be an- 


ſwered as oft as the ſuperior's occaſions required it. 'T'ho' the Redden- 
do contains a certain rent, (which was not ordinary in ward-holdings) ; 
yet, unleſs it bear in name of Feu or Blench-duty, it was formerly 
underſtood Ward ; more eſpecially, if there be added Services uſed 
and wont: but now, ward-tcnure being abrogated by force of the 
late ſtatute, it muſt, in ſuch caſe, be conſtrued a holding blench in 
grants by the king, and in feu- farm, as to thoſe granted by ſubjects, 
prior to the late ſtatute, at leaſt are converted into ſuch ; and, as to 
ſubſequent ones, they muſt be underſtood either feu or blench, ac- 


cording to the nature of the duty in the Reddends. 


By the feudal law of the Lombards, feudes were alienable by 
ſub- feus, without the ſuperior's conſent ©; and, with us, the vaſlal 
may ſubfeu his lands, but that will not prejudice the ſuperior of his 
caſualities failing by his immediate vaſſal; and, if he ſubfeued more 
than the halt of ward-lands, it inferred, by our former law, recog- 
nition of the whole (of which elſewhere*). There was an act al- 
lowing Ward-lands to be ſet in feu for improvement and policy, pro- 
vided it was without diminution of the rental ©; but this act was af- 
terwards reſcinded  Feus granted by ward-vaſlals, while the act 


rigour, were good againſt the caſualities fal- 


ling by the immediate vaſlal, granter of the feus; and even, by our 
old law, his forfeiture did not prejudice them: ſuch feu is preſumed 
to have been granted without diminution of the rental, if the con- 


trary is not proved. The rental in lands, holding of the king by 
ſecular 
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ſocular men, was the new retoured duty; and, in church-lands, it was 
the rent payable at the time of granting the ſubaltern infeftment *, 
becauſe church-lands were not retoured, and the rentals of them were 
ordinarily very low, and on record, 


INFEFTMENTS in free Blench, are ſuch as contain a Reddendo, 
purely in acknowledgment of the ſuperior as a blench duty, but not 
as a burthen on the vaſſal*. This holding obliges the vaſſal to no 
ſervice, and is termed Feudum francum, becauſe it is a free-holding 
or frank renement, and therefore is the moſt improper feudal hold- 
ing, reſembling much allodial rights, for which reaſon it was never 
preſumed. Thus, tho' the Reddendo be inconſiderable, yet, if it is 
not payable in name of blench- duty, or, Si petatur tantum, i. e. if it 
be demanded only, it is a feu and not a blench- holding. The blench 
duty is in ſome rights valuable, as a pair of gilt ſpurs, &c. but even 
in that caſe it is not due, unleſs required within the year, or at the 
term, where it bears, Si petatur ©; and, if it bears not that proviſo, 
the rule is, that things of yearly growth ought yearly to be demand- 
ed, but other duties may be ſued for at any time within the lon 
preſcription: in ſuch holdings of the crown, by ſpecial ſtatute, the 
duties themſelves, and not the values, muſt be exacted ©, becauſe the 
king cannot be prejudiced by the neglect of his officers. Therefore 
the exchequer exacts all valuable blench duties, tho" not required 
within the year, and charge them according to the values in the ex- 
chequer rolls, NY the foreſaid ſtatute. For moſt part 
blench-holdings are for an eluſory duty, as of a penny, if demanded ; 
and therefore, are called feuda blanca, as being ſubje& to no duty: 
and, by the late ſtatute, all ward-holdings of the crown are converted 
to ſuch blench-holdings, to the great Loni of the ſubjects. 


HoLDI1NGS in feu- farm, ſpecially termed Feu-holdings, are for a 
yearly farm- duty, or rent in name of feu- duty. They are ſome- 
times termed Aﬀedations in our law*, as being a kind of perpetual 
tacks; but they are heritable rights paſſing to heirs by infeftment. 
They reſemble the us Emphyteuticum amongſt the Romanss, from 
whence they have been derived to us by the juſt quoted old ſtatute, 
before which they do not ſeem to have obtained in our law. By the 
late ſtatute, as lands holden ward of the crown are converted into 
blench, ſo thoſe held of ſubje&-ſuperiors, in that manner, are into 
feu-holdings, and the ſervices, and caſualities incident thereto, are to 


be taxed by the court of ſeſſion to an yearly feu- duty. 


THE unlimited liberty of ſubfeuing lands is moſt inconvenient. 
One feus out a ſubject to be holden baſe of himſelf; he the purchaſer 
does the like, and ſo on: if all the ſubaltern ſuperiors, and their heirs, 
do not complete their titles, the laſt vaſſal, who is the real proprietor, 
cannot eaſily find the ſuperior with whom he ſhould enter. Thoſe 
inconveniencies would be avoided by obſerving our old law®, long ſince 
in deſuetude, which ordains, That all lands be diſponed to be hold- 
en of the over lord, and not of the diſponer. Lands might be ſubfeu- 
ed by our law, when they could not be alienated by any other kind 
of holding. This has been already obſerved of ward lands, while the 
old act allowing them to be {ct in feu was in force: thus likewiſe the 
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lands of the annexed property, after lawful diſſolution, by a previ- 
ous act of parliament, could be ſet in feu- fatm, without diminution 
of the rental, which is the new retoured duty * ; in evidence where- 
of, a ſmall addition was always made in augmentation. of the rental, 
becauſe ſome, of the ſtatutes. on this head ſeem to require ſuch aug- 


— 55 but others do not, but only that it ſhall not be dimi- 
niſhed. 


AG Al N, feus of church lands by the dignified clergy, with augmen- 
tation of the rental, that is, for a feu- duty ſome what higher than the 
rental at the time of feuing them, or at leaſt without diminution of the 
fame, and with conſent of the chapter, are good, being confirmed b 
the pope before the reformation, or after by theking ; but, without fuch 
confirmation, they are only made good by the poſitive preſcription. 
Such confirmation was not neceſſary to heritable offices granted by 
churchmen, becauſe the ſtatute mentions only Lands“. Fbe chap- 
ter's confent was given originally by the members chapterly conveen- 
ed, to prevent undue eliciting the ſame ; but thereafter it was ſuffi- 
cient, by the ſubſcriptions of the major part to the deed, tho' not 
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conveened together; and the appending the common ſeal was ſuffi- 


cient evidence of the chapter's conſent to deeds granted by the Arch- 
biſhop of St. Andrews“; and which was the caſe originally as to deeds 
granted by all biſhops ; becauſe the common ſeal was never append- 
ed, but by conſent of the chapter, when chapterly conveened, as 
the learned Ctaig informs us*. The confent of the major part of 
the convent was equally neceflary to feus granted by abbots and 
priors. Tacks for longer time than 19 years are in the fame ſtate 
with feus, as to the power of Prelates in granting them!. 


Ir the Prelate died before the conſent of the chapter was adhibited, 
the deed was void; or, if he granted a ſecond deed in favour of ano- 
ther, with conſent of the chapter, it was preferable to the firſt that 
wanted it. The conſent of the prelate and chapter, or convent, was 
equally required to deeds by any of the members of the chapter, nor 


was the granter reckoned in making up the major part, but one that 
poſſeſfed two benefices had a double vote i. 


INFERIOR beneficed perſons could grant feus with conſent of 
their patron, the king's or pope's confirmation being always adhibited, 


as above. By the expreſs text of the feudal law of the Lombards, 


beneficed perſons, either of the dignified or inferior clergy, might 
grant feus of parcels of their benefices b. | 


THERE was of old an extraordinary, but very convenient Red- 
dendo in ſome charters, of perſons holding lands of the crown, op- 

ſite to our north and weſt iſlands, of Furniſhing gallies or veſſels 
Foe paſlage, and upholding them ; and thoſe who were not liable by 
their charters, were ſubjected thereto by ſtatute i; vig. that every four 
merk land ſhould furniſh one galley, and the inland country, for ſix 
miles adjacent, were to enge to their ſupport. This ſhews the 


policy of our anceſtors, in taking care to maintain intercourſe in theſe 
remote parts of the kingdom. I obſerve from this ſtatute, that the 


old 
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old extent was then ſtruck, but how long before does not appear, 
this being the firſt mention of it that I find. ee 
Sgcriox VI. Holdings in Mortification. 

Hopes in Mortification, are of rights of lands, and other 
ſubjects granted and mortified to churches, colleges, religious houſes, 
or other communities and corporations ; but the moſt conſiderable 
were thoſe dedicated to the ſervice of religion, as biſhops, abbots and 
priors lands, &c. The tithes of whole pariſhes were frequently mor- 
tified likewiſe to theſe uſes by the patrons, in which caſe they became 
De menſa Tee or menſal churches deſtinated for the biſhop's, or 
other prelate's ſupport; for the biſhop or abbot received the whole 
tithes, allowing a ſtipend, or the ſmall tithes to the vicar, whom he 
appointed to ſerve the cure, and hence they are termed Vicarage tithes. 


y the old law of the majeſty, none could mortify lands without 
conſent or confirmation of the king, ſince it concerned the intereſt of 


the public“. 


MoRT1FICATIONS for founding collegiat churches, ſerved by a 
rovoſt and prebendaries; or chaplainries, preceptories or altarages, 
conſtituted the founders, either the king or private perſons, patrons ®. 
The biſhops, abbots and priors, had their lands erected into lordſhips 
or baronies, and it is on that foot that they are ſaid to be intitled 
to ſit in parliament. Mortifications are ſo termed, as being rights ad 
manum mortuam, or in Mortmain, never to return to the donors, 
and yielding no caſualities to the ſuperior, more than a dead man's 
hand can perform ſervice. The A is in the corporations, which 
being for perpetuity, no caſualities can be due from them. 


WHERE mortifications belong to a ſingle perſon, and his ſucceſſors 
in office, called a corporation Sol: in England, the frechold is in the 
incumbent when the benefice is full, and, during the vacancy, is like 
an hereditas jacens, ſuſpended till the entry of the ſucceſſor. In the 
law of England, the fee ſimple of ſuch benefice is faid to be always 
in abeyance, i. e. in the intendment and conſideration of lawe. This 
is the caſe at this day of pariſh miniſters of parſonages with us, tho', 
as to ſtipendiary miniſters, the fee of the tithes of the pariſh is in the 
pom in manner, and to the effect mentioned in the proper place; 


ut, as to manſe and glebe, the ſame ſtill remain with the incum- 


bents in all pariſh churches. 


SINCE all the caſualities are loſt in mortified feudes, the conſent 
of the ſuperior is requiſite to the deed of mortification, who is 
thereby to ſuſtain a prejudice ; and therefore it may ſeem, that tho 
an adjudication in implement were obtained againſt the granter, 
yet the ſuperior, when charged to receive the corporation, might 
juſtly have refuſed and ſuſpended ſuch charge ; for the old ſtatute e, 
enjoining the ſuperior to receive appriſers, (in place of whom ad- 
Juogers now are) concerns only appriſings for ſums of money ; and 

e thereby has an option, either to enter the appriſer, or take right 
to the diligence, and pay the debt, which option he cannot have in 


the caſe of diſpoſitions of the property: but that difficulty is now re- 
moved; 
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moved ; for, by the late ſtatute, fuperiors are bound to receive all 
diſponecs as well as adjudgers, on tender of the entry- money or com- 
poſition, without diſtinction, whether the diſponees are corporations or 
private perſons *; and ſuperiors were bound to receive corporations ad- 
judgers for ſums, even before this late ſtatute, as ſhall appear by and by. 


Holdings in Mortification. 


In mortification to churches and religious houſes, the Reddends 
frequently was the performance of acts of devotion in favour of the 
donors, their relations and friends, and then were held in free alms, 
or in pura et perpetua Elymoſina ; but in thoſe, as well as other mor- 
tifications, lands might be given to be holden for military ſervice, to 
be performed by a ſubſtitute, or for acertain feu or blench duty. And 
that eccleſiaſtics held ſeveral of their lands ward, is plain from the 
ſtatutes, that allowed them as well as others to ſet ſuch lands in feu- 
farm, without hazard of recognition“: therefore it may juſtly be 
thought, with ſome of our learned lawiers®©, that this is not a dif- 
ferent kind of holding, becauſe lands coming to belong to corpora- 
tions continue to hold in the ſame manner as before; and tho' they 
ſhould be mortified to be holden of the granter, yet that muſt be ei- 
ther by military feu or blench-holding, for a Reddendo, perhaps dif- 
ferent from the ordinary; ſuch as, in the times of Popery, the ſaying 
maſs at ſtated times for the donor, his relations or anceſtors; but 


that will not alter the nature of the holding, nor introduce a new 
kind of feudal right. 


THo' all caſualities are loſt to the ſuperior, when the fee belongs 
to a corporation or univerſity, yet the ſuperiors were bound, even 
before the late ſtatute, as above hinted, to receive univerſities ad- 
judgers, on payment of a year's rent, or muſt pay the debt to the 
value of the WE adjudged, whercupon the univerſity mult transfer 
their debt and diligence, with abſolute warrandice, to the extent of 
the ſum received; by this option he may avoid the inconveniency 
of having a corporation for his vaſlal, as to adjudications for ſums, 
but not in reſpect to the receiving diſponces to the property. 


Upo the reformation from Popery, and after the aboliſhing of 
epiſcopacy, all the lands, and other temporal rights, called the Jem- 
porality of the church, belonging to biſhoprics, abbeys, priories, 

rebends, or other eccleſiaſtical benefices, were annexed to the crown; 
5 upon reſtoration of epiſcopacy, this was afterwards reſcind- 
ed, as to biſhoprics, the caſtles, houſes, and precincts of prelates. 
Manſes and glebes belonging to parſonages and vicarages: benefices 
of laic patronages, or lands mortified to colleges, ſchools and churches 
within ON are exempted from the annexation: tithes great and 
ſmall, tho' they fall not under this ſtatute, and fo are not annexed, 
yet the tithes belonging to thoſe popiſh foundations returned to the 
crown by the ſuppreſſion of them ; except ſuch as were of laic pa- 
tronages, for then they remained with the patrons of ſuch benefices*, 


to be conferred by them to burſers, or indigent young perſons, for 


their education at ſchools or colleges: the preſentation of them bythe 
patrons to thoſe benefices is ſufficient inſtalment. 


THE 
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' Tax feuars of church-lands, heritable baillies, ſtewards of eccle- 
ſiaſtical lordſhips, regalities or baronies, and burghs of barony or re- 

lity, are not hurt or prejudiced by the ſuppreſſion of the eccleſia- 
Real dignities of which they held, but are declared to hold of the 
crown, in the fame manner as they did of them. The king might 
ſet in feu- farm the ſaid annexed lands, in virtue of a proviſo in the 
act: but the ſame king, viz. James VI. erected many church lands 
in temporal lordſhips, both before and after the general a& of annex- 
ation, and which were not thereby warranted, tho' a kind of con- 
firmation of them is mentioned in a ſubſequent ſtatute*, "Thoſe e- 
rections were afterwards entirely annulled, as to the ſuperiorities, 
which are aſcertained to the crown, and the vaſſals declared to hold 
of the crown, but to pay the feu- duties to the lords and titulars of 
erection, till they were redeemed by the crown at 10 years purchaſe, 
and this reverſion is now diſcharged *. Rights of ſuperiority of church- 
lands are good as to ſuch vaſlals as have conſented thereto, in the 
fame manner as if they had refigned their property in favour of the 
lords of erection, to be holden of the crown ©, and taken new infeft- 
ments to be holden of them; but the vaſſals ſimple taking infeftments 


of them will not infer ſuch conſent, for they may ſtill take the benefit 
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of the public law, and return to the crown at 8 but their con- 
ſent, by granting bond to hold of the lords of erection, will tye them 
down for ever ©, | 


Bisnors, abbots and priors, and other dignified clergy, to whom 
regalities A frequently granted feu- rights of part of their re- 
gality, and to the feuar an heritable bailiary over the whole regality, 
great parts thereof being likewiſe feued out to others. By the ſup- 
preſſion of thoſe dignities the feuars came to hold of the crown, but 
remained ſubject to the heritable bailie, as before: thus the heritable 
bailies continued to have jurifdiftion over thoſe other lands within 
the regality, wherein they had no right of property or ſuperiority. 
The ordinary Reddendo for ſuch juriſdiction, was Due adminiſtration 
of juſtice, which, it the perſons intereſted therein had duly perform- 
ed, there would have been no ground of complaint againſt ſuch he- 
ritable juriſdictions ; but now theſe, and all other ſuch heritable bai- 
liaries, as well as regalities, are ſuppteſt, and the perſons that had 
right thereto have reccived reaſbpabl 


ot the ſtatute *. 


e latisfation for the fame in terms 


THs revenues of biſhops, either of the temporality or ſpirituality, 
are now in the king's hands, by the abolition of epiſcopacy, but not 
annexed to the crown. The vaſlals hold of the crown, in the fame 
manner as they formerly did of the biſhops, without liberty to inter- 
pole other ſuperiors between them and the crown, and all ſuch deeds 
are declared voidf, Church-lands are at preſent either in the hands 
of the king, lords and titulars of erection, or feuars from them; ex- 
cept manſes and glebes belonging to the miniſters of pariſh churches, 
of which 1 ſhall treat fully hereafter. 


THe mortifying lands to corporations for pious and charitable 
uſes, was carried to an immoderate height in times of Popery ; and 
ſuch practice is growing to an excels at preſent ; wherefore, it was 
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jean declared by a late act, that ſuch conveyances ſhall be void, un- 
eſs they are irrevocable, and poſſeſſion is attained upon them a full 
year before the donor's death; but this beneficial law does not ex- 
tend to Scotland, where it is as much wanted as it was in South Bri- 


tain, to prevent exorbitant mortifications of lands, greatly to the 
detriment of the public good. 


SECTION VII. Holdings in Burgage, Borows. 


Tux laſt mentioned kind of holding is of lands in free burgage. 
The king, in the erection of a royal borow, for moſt part grants 
lands to 2 holden of the crown in burgage, for the ſervice of watch- 
ing and warding within burgh, and for payment of borow mail to 
the crown: ſometimes ſuch rights bear ſervices uſed and wont®, but 
it muſt be underſtood of ſervices uſed in burgage holdings, whereas 

as * As the borow 
or community is the king's vaſſal, and holds the lands of the crown, 
ſo the particular heritors are infeft, holding of the crown, by the 
Infeftments to heirs therein pro- 
ceed either on a cognition of the propinquity, before one of the 
bailies, upon the party's petition ; or ſummarily, when the bailie, 
being ſatisfied of the propinquity, uſes the ceremony of entering the 
heir into the houſe, by Haſp and Staple, whereof the inſtrument of 
ſeiſin, making mention that it was done, is a ſufficient document. In- 
feftments to ſingular ſucceſſors, by Reſignation, proceed upon ſur- 
render made in the hands of the provoſt, or one of the bailies, and 
infeftment is given by him; and an inſtrument of ſeiſin, bearing re- 
ſignation likewiſe, is ſufficient, without any ſeparate inſtrument of 
reſignation or charter. There can be no ſubaltern infeftment of 
lands holding in burgage, becauſe, if ſubaltern infeftments were al- 
lowed, the Folding could not be burgage ; but baſe infeftments of 
annualrent out of burgal tenements have been ſuſtained, but not of the 
property ©. Seiſin is given by one of the bailies, and the town-clerk 
muſt be notary thereto, otherwiſe it is null%. The intervention of 
one of the magiſtrates was neceſſary, by our old borow Jaws*, which 
it ſeems had gone into diſuſe. Such ſeiſins muſt be regiſtred in the 
town-clerk's books within 60 days of their date. 


As the learned Craig is of the opinion formerly mentioned, in 
relation to lands holden in mortification, that they do not conſtitute 


a different ſpecics of holding, ſo he is of the ut)" pg with re- 
ieg. ſpe to lands holden burgage®*. But, with ſubmiſſion, there ſeems to 
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e ſufficient to make the ſame a 


holding burgage never fall in non-entry, in a proper ſenſe: but the 
heirs of particular heritors of burgage-lands muſt be ſeiſed, in order 
to make up their titles, but are not ſubject to non- entry duties or re- 
lief. The magiſtrates mult likewiſe receive ſingular ſucceſſors therein, 
either by voluntary or judicial titles, without any compoſition for their 


entry, ſince they hold of the crown, and not of the borow ®; and, if 


the magiſtrates refuſe to grant infeftments, even on voluntary rights, 
warrant will be given by the lords of ſeſſion for letters of horning to 
compel them i. Hence the heritors of ſuch lands being properly the 
king's vaſſals, their liferent eſcheat thereof falls to the king. 
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BuRGAGE lands, are thoſe which were originally granted by the 
king to the community, to be holden by that tenure ; but, if the 
borow acquire lands, and difpone them to particular perſons, to be 
holden of the town, the vaſſals are in the ſame caſe as if private per- 
ſons were the ſuperiors. Hence, rights to ſuch lands muſt be perfect- 
ed by charter from the town-council, and ſeiſin thereon ; nor will re- 
ſignation, inſert in the inftrument of ſeiſin, be ſufficient in place of 
a charter *, that being peculiar to burgal holdings. 


A ROYAL borow is a corporation erected by the king's grant, with 
juriſdiction, and certain * eſtabliſhed by divers ſtatutes in their 
behalf, They have right to be repreſented in parliament; and, ſince 
the Union, are claſſed into ſeveral diſtricts, each of which ſends a com- 
miſſioner to the parliament. If the lands and tenements within bo- 
rows held formerly of the crown, they, after the erection, hold bur- 
gage of the crown; but, if they were holden of a ſubject, they continue 
in the fame manner to hold of him; and the borow, in both caſes, 
hold their freedom and privileges of the crown, Borows cannot a- 
lienate their freedom and privileges, without conſent of parliament, 
to any other borow, or other way whatſoever, in whole or in part, 
upon pain of forfeiting the freedom both of the borow buying and 
borow ſelling*, It would ſeem, that this forfeiture or recognition 
cannot be incurred from any deed of the town-council, who have 
not power of alienating the privileges of the borow ; therefore, the 
wie members of the community behoved to be called to ſuch alie- 
nation, to be determined by the majority of votes, in order to infer 
a forfeiture of the freedom, as was the rule in ſuch caſes by the 
civil law*, Notwithſtanding the above ſtatute, if a royal borow has 
_— of a charter from a ſubje&, holding of him as a borow of 
regality, the poſitive preſcription will ſupport ſuch right. | 


Ir a borow of regality is created a borow royal, the lord, or bailie 
of regality did not abs loſe any privilege he had formerly in the 
borow, becauſe the king's grant cannot prejudice the rights of third 
mag ; but ſince, by the late ſtatutes, lords and bailies of regality 

ave loſt their juriſdiction, it would ſeem that they cannot exerciſe 
ſuch power in royal borows, more than elſewhere. 


THE magiſtrates and town-council repreſent the community, but 
ought not to dilapidate the common good and revenues of the borow. 
By an old act, the magiſtrates, under pain of loſs of their freedom, 
were bound to produce yearly, at the exchequer, their count-books, 
to ſhew if the revenues were employed for the utility of the burgh. 
They muſt lett their common good or revenues to the higheſt bid- 
der, by public roup, and that for the ſpace only of three years, by 
an old ſtatute® ; and much leſs could they alien the lands of the bo- 
row; and yet they frequently feu out the ſame, but then it is for a 
feu-duty equal to the payable rent. The government of the town, 
and election of magiſtrates, is according to the Sett of the burgh, and 
immemorial cuſtom, 


Ir the borow has neglected to make an election of a new council 
and magiſtrates at the regular time, or was hindered by any accidental 
occaſion to do it, the king may either appoint a poll election, or au- 
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thoriſe rhe old council, and other voters, to make an election on a 
day limited, as if it was at the ſtated time; for thoſe borows being 
of royal erection, his majeſty muſt have the only power of reſtori 
the government of any of them that had fallen from it, and which 
was praQtiſed, as to ſome borows, after the late rebellion. 


Tux council being the repreſentative of the borow or corporation, 
the acts and by-laws made by them are binding on the community, 
unleſs contrary to the public laws. It regularly conſiſts of merchants, 
and deacons of trades; but, if a borow has been in immemorial uſe 
of government without deacons, they will not be compelled to chuſe 
them, but the trades will be intitled to a ſuitable repreſentation in 
council, and to obtain viſitors to try the ſufficiency of their work *. 
The ſtatutes, that enjoin the officers of borows to be trading bur- 

efles, do not concern counſellors ; but, if this is ordained by the 
— of the borow, it muſt be obſerved b. I have ſpoken elſewhere © of 
the privileges of royal borows as to trade, and likewiſe how they are 
liable 1 contracted by the magiſtrates, and ſhall have occaſion 
afterwards to ſpeak further of the ſame . 


BE SsI DES borows royal, there are borows of regality and barony. 
Thoſe are generally created by the king in the charter of erection of the 
regality or es favour of the lord or baron of whom they hold. 
Their privileges depend upon the at 2396 grant from the crown, or 

oſterior conceſſions from the lord or baron, within their own powers. 
hey have the privilege of exerciſing merchandiſe and trades, without 
prejudice, however, to the privileges of royal borows. Some have 
power of electing their own bailies, but in others the lord or baron 
chuſes them. "They are corporations, and manage their own concerns, 
nor can their privileges be violated by thoſe of whom they are holdene. 
Borows of regality have a more eminent juriſdiction than thoſe of 
baronies ; becauſe they have the rights of regality communicated to 
them; and ſome of theſe are intirely . avs of any lord, bailie 
of regality, or baron; ſuch are the borows that held of popiſh digni- 
ties, Where there was no heritable bailie conſtituted, or who had the 
wer of chuſing their own bailies ; but otherwiſe the heritable bai- 
ies of eccleſiaſtical regalities or baronies had their rights and privi- 
leges ſecured to them as before the reformation f, but which are now 
aboliſhed by the late act, as above obſerved. 


IF the baron has no right of fee or ſuperiority of the houſes in the 
burgh, he cannot hinder the inhabitants to brew or vend ale, and 
other liquors, or exerciſe any kind of merchandiſe therein. This is 
the peculiar caſe of Maryburgh, whereof the governor of Fortwil- 
liam, thereto adjacent, for the time, is baron, but the property of the 
houſes belongs to the reſpective owners, holden of the duke of Gor- 
don, proprietor of the ground whereon they are builts, 


As thoſe borows are the ſeats of judicature, where juriſdiction Is 
exerciſed both in criminal and civil cafes, they have the privileges of 
goals or priſon-houſes for detaining perſons committed, in order to 
trial or puniſhment, and in execution for civil debts. Borows of re- 


gality are bound to have ſufficient priſons, by the ſtatute®, and there- 
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fore are liable for the eſcape of priſoners for debt, as is elſewhere 
taken notice of * But this extends not to borows of barony, their 

riſons being only intended for the ſervice of the borow, and of the 
2 to whom it belongs. 


BRIEVxs for ſerving perſons heirs within regalities were formerly 
directed to their bailies; but thoſe being abrogated, the ſame muſt 
be directed to the reſpective ſheriffs. Borows of barony or regality, 
that belonged to eccleſiaſtical perſons, now hold of the crown: but 


tenements within ſuch borows do not hold burgage, but hold in the 


ſame manner as they held of the eccleſiaſtical perſons who were lords 
of regality, and therefore ſuch lands fall in non- entry, and the heirs 
are generally received therein, as in other lands holden of the crown, 
by brieves out of the chancery *. 


Bur, in ſome borows of regality, the heirs are, by immemorial 
uſe and cuſtom, received by Haſp andStaple; as likewiſe are ſingular 
ſucceſſors, by reſignation and ſeiſin, contained in one inſtrument, 
more hurgi, in the ſame manner as in royal borows. I his is the caſe 


of the town of Muſſelburgh, and others. 


DEnuNC1AT10ONS and publications of the king's letters, as in- 
hibitions and hornings, &c. muſt have been at the head-borow of 
regality, if there was one, and regiſtred in their books ©; but, if 
there was no borow, or other known place where ſuch publications 
uſed to be made, or no regiſter kept there, publications needed not 
be made within that juriſdiction; and now, by the aforeſaid late act, 
regalities being aboliſhed, ſuch need not be uſed at their borows. 


Ba1L1Es of borows of regality regularly had only a cumulative, 
and not a privative juriſdiction with the bailie or ſtewart of regality 9, 
"Theſe borows have not the privilege of ſending repreſentatives to 
parliament ; for they originally were reprefented by the lord or baron, 
who had a vote in the election of a member of parliament for the 
ſhire; nor have ſuch borows the privilege to arrelt ſtrangers found 
there ſummarily for accounts owing, without writing, as borows 
royal have ©. Decrees before a baron court may be executed by fines 
or impriſonment, in crimes, and, in civil cafes, by diſtraining the 
defender's goods within the barony ; but decrees before a bailie 
of regality received execution in the ordinary manner, horning be- 
ing competent upon them. Borows of barony and regality have 
their rights and privileges ſecured to them by expreſs ſtatutes, as well 
as borows royal; and likewiſe are intitled to a communication of 
trade with them, upon payment of a Qt of the land-tax, incum- 
bent upon borows royal®: ſuch was the caſe of thoſe borows before 
the late ſtatute *; and what alteration they have thereby ſuffered, 
ſhall be afterwards fully ſhown *, 


Sec TION VIII. Fees, Noble or Ignoble. The Regalia. 
'BARoN1Es and Regalities come next to be conſidered, to which 


viſion of fees thoſe borows generally belonged. This leads me to the diſtinction 


into noble 
and ignoble; 


and the ſame diſts, and every where in uſe, and particularly with us. 


in general 


explained, 


of fees into Noble and Ignoble, which is much treated of by all feu- 


Noble 
fees, are thoſe which conferred nobility to perſons veſted in them: 


theſe 
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theſe were baronies and regalities; and anciently all nobility, in the 
modern ſtates, procceded from ſuch fees: thus the title of Baron in- 
cluded that of Duke, Marquis and Earl, as well as that 'of Lord. 
All barons were equally intitled, as lords of parliament, to ſit and 
vote in it; the three eſtates, conſiſting of the clergy, barons and 
commiſſioners of borows?, as I have ſhown elſewhereb. Some per- 
ſons of greater merit or intereſt with the ſovereign, were inveſted 

with higher wileges than barons, by erection of their lands into 
regalities. This royal dignity implied an ample juriſdiction, extend- 
ing even to capital crimes, and, in ſome particulars, excluſive of the 
ing's judges ordinary, or ſheriffs; ſo that they were Reguli, or little 
kings; hence the kingdom was divided into royalty and regality“: 
the Royalty were thoſe ay which were immediately ſubject to the 
king's judges ; the Rega ity, where the king's judges had no acceſs, 
unleſs, on particular _— _ it x * ged them by ſpecial ſta- 
tutes%, Hence, likewiſe, the privilege of Repledging, competent to 
lords and bailics of regality, took place. 


In ancient times, when nobility was founded in feudal dignities, 
it followed the Property of the Eſtate to which it was annexed ; 
and conſequently, whenever one was diveſted of the Eſtate, his 
title of honour behoved to ceaſe. But afterwards titles of honour 
were conferred by patent, or creation: in this caſe the honours and e- 
ſtate come ſometimes to be ſeparated, ſo that when the peer loſes his 


eſtate he becomes a ſcandal to the peerage ; this obliged the parlia- 


ment of England, in the caſe of George Nevil, ſometime duke of 
Bedford, to make an act, declaring his title of honour as a Duke void 
and extinguiſhed, in reſpect of his poverty, whereby he was inca- 
pable to ſupport the dignity *. 


IcnoBLE Fees were thoſe which conferred no nobility; ſuch were 
all others beſides baronies and regalities: however, in a general and 
improper ſenſe, one infeft in any 9 was a Baron, ſo as to intitle 
his heir to heirſhip moyeable. In ſome crimes, one's being heritor 
of lands ſubjected him to higher puniſhment : thus, theft in landed 
men was anciently puniſhable with us as treafonf; and, in penal 
ſtatutes, the penalties of thoſe were higher than thefe of others 
who were not ſuch. I ſhall ſpeak no more in particular of ignoble 
fees, becauſe they only imply the right of property, and the nature 
of them may ſafticiently appear from what is faid of it. I ſhall only 
here obſerve, that the commerce of lands with us is happily made 
free and current, by the aboliſhing of ward-tenure: for, in former 
times, one could not ſafely purchaſe lands held ward, without the 
conſent of the ſuperior, or a tedious and expenſive courſe of diligence 

ainſt him, in order to be received as an adjudger. In treating of 
Noble Fees, I ſhall not only remark the Privileges and Regalia that 
were included in thoſe dignities, but likewiſe ſuch as were not, and, 
however, concern feudal rights. 


THe title of Barony is a feudal lordſhip. The king can only erect 
lands into a barony, nor can it be communicated by ſubaltern in- 
feftment. Erection. of church-lands into temporal lordſhips and 
baronies was prohibited by expreſs ſtatute, becauſe thereby the lords 
of erection were interpoſed between the king and the yaſlals ; but 
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thoſe who had church-lands, belonging to-themſelves in property, 
might have obtained them erected into theſe dignities *. A diſjunc- 
tion of any part of the lands from the barony, by an alienation, to 
hold the parts diſponed of the crown, does not pn the right 
of barony as to the remainder ; becauſe the privilege of barony be- 
longs to the whole: hence, what is retained is ſtill a barony, but the 
parts diſponed have nor the privilege without a new erection; how- 
ever, they are independent of the barony, which is reſtrifted to what 
remains ſtill with the baron. ' 


THz dignity of a barony included divers of theſe 8 called 
Regalia, becauſe they belong to the king, and can be conferred by 

none other; but they are only Regalia minora (of which afterwards): 

thus it carries Juriſdiction in civil cauſes, and petty crimes, and others, 

which require a more particular diſcuſſion. 


THe privileges comprehended in the dignity of a Barony muſt 
have been ſpecially mentioned in the charter from the crown, when 
the lands were not erected into that dignity. It is to be obſerved, 
that thoſe privileges, neceſſary to be expreſſed, muſt have been con- 
tained in the diſpoſitive clauſe of charters from the crown; for other- 
wiſe, tho” they were in the Tenendas, they were not regarded; be- 
cauſe the ſeveral things contained in that clauſe are not inſert par- 
ticularly in the Signature paſt by the barons of exchequer, but the 
clauſe is extended router by the writer of the charter, and par- 
ticulars ingroſt therein at his pleaſure. 


HowEvVER, when they are in the Tenendas, they are a title for 
preſcription, under the reſtriftions in the late ſtatute abrogating 
ward-tenure?; and whatever is in that clauſe, limiting the vaſſal's 
right, is good againſt him and his heirs, in the ſame manner as if 
it were in the diſpoſitive clauſe, whether in rights from the crown, 


or from ſubjects; for, by accepting the right, he acquicſces to all 
that is contained in it. 


ONE of thoſe privileges is Union, which is comprehended in 
the erection into a barony, but otherwiſe muſt be ſpecially granted, 
and, being once eſtabliſhed in the right from the crown, it may be 
communicated by a ſubaltern infeftment. Thus the baron, in his 
charter, may unite or erect the lands in a free Tenandry, to be holden 
of himſelf ; but it cannot be originally granted by a ſubject . By 
it lands lying diſcontiguous are united, fo that one ſeifin taken on 
any part of the lands, or at the place mentioned in the charter, if 
any ſuch be, is ſufficient for the whole ; but lands naturally united, 
by lying contiguous, do not require this clauſe; only, if contiguous 
lands hold of ſeveral ſuperiors, or by different kinds of holding, tho 
of the ſame ſuperior, they are diſtin& fees, and therefore ſeiſin muſt 
be taken upon the ground of the reſpective lands%. The clauſe of 
union makes not a Ciſn of the lands ſufficient for mills, fortalices, 
or fiſhings therein, unleſs the lands are erected in a barony, for. o- 
therwiſe they arc underſtood as ſeparate tenements, requiring ſeveral 
ſeiſins by their proper ſymbols. If there is a place mentioned in the 
clauſe for taking infeftment, it may be thought, that the ſeiſin, o- 
therwiſe taken, reaches none of the diſcontiguous tenements. But, 
I conceive, that the lands being united, they are in the ſame cafe as 


if 


b 20 Geo. H. 


art. Dec. 26. 
1628. Borth- 
wick. Jan. 10. 
1623. Aiken. 


d july 1729. 
bank of Scot- 


aP. 1503. 
c. 93. 
b 20. Geo, II. 


cMackenzie's 
crim. part 2. 
tit. 13.4 2. 
quon. att. 

c. 77. Feb. 5. 
1667. Hume. 
6 20 Geo. II. 
e Quon. at- 
tach. c. 106. 


f Dec. 12. 
1665. Cran- 
ſton. Gilmer, 


deciſ. 174. 


Trr. III. Fees, Noble or 1gnoble. The Regalia. 5 67 


if they lay contiguous, and conſequently, that a ſeiſin on any part 
is good for the whole, tho' not taken at the place ſpecially named. 
The union or erection into a barony of lands, lying in different 


ſhires, alters not the caſe, as to the juriſdiction of the reſpective 


judges ordinary, tho' all the poſſeſſors are anſwerable to the baron 
court kept on any part of the lands *; which is farther aſcertained, 


by a clauſe in the late act, aboliſhing the higher heritable juriſdicti- 
ons in Scotland b. 


IT is the valuable privilege of a barony, that it has juriſdiction 
annexed to it, and implied therein. "This extended to decrees againſt 
the tenants for their rents, and other civil claims or ſuits between 
them or ſtrangers, and to leſſer delinquencies, but not to capital 
crimes, unleſs ſpecially granted ©, which was frequently expreſſed 
by the privilege of Pit and Gallows, fo called, from the manner 
of executing criminals. This privilege had fallen much into diſuſe, 
and is now quite abrogated by the late ſtatute %. It was originally 
competent only as to Infang theft, or when the thieves were taken 
with the fang e, viz. in the act, or before they had carried the thing 
home, or to a place of hiding ; but was thereafter extended to Out- 
fang theft, and afterwards went much into diſuſe, as to both, as 
above. In theſe caſes which concern the baron himſelf, he muſt 
conſtitute a bailie, for none can judge in his own cauſe. The pri- 


_ of holding courts, and poinding or diſtraining for the rent, is 


implied in all feudal rights, tho' not holden of the crown, being ne- 
* in order to the poſſeſſion, but it is for moſt part inſert. 


ALL juriſdiction in the vaſſal is preſumed Cumulative with, and 
not excluſive of the ſuperior: hence, there is place for prevention; 
but, in caſe the ſuperior hold courts, where the vaſſal has juriſdic- 
tion concurrent with him, the fines, iſſues and emoluments, as to 
thoſe dwelling within the vaſſal's bounds, ought to belong to the 
vaſſal who has right to the whole profits and dominium utile of the 
fee. This may hold among ſubjects; but, as to the ſovereign, ſhe- 
riffs, who judge in the king's name, had all the emoluments of their 
own courts, even in reſpect to thoſe who dwelt within baronies, in 
caſe of prevention, before the alteration by the late act, whereby the 
ſhare of the fines, that formerly belonged to the judge, goes now 
to the crown. There is another difference between the king and 
ſubject- ſuperiors, that prefcription may exclude the ſubject- ſuperior 
from the exerciſe of juriſdiction within the vaſſal's bounds, but can- 
not the king : however, as ſhall be taken notice of, regalities had an 
eminent juriſdiction, and the privilege of Repledging from the ſhe- 
riff, and even from the lords of juſticiary, by their original erection. 
A baron may, by a ſubaltern right, grant to his vaſſal power of 
courts, bloodwits, but could not the more eminent juriſdiction, or 
Merum imperium, reſpecting life and limb, or corporal puniſhment j 
and now there is no place for the queſtion, ſuch juriſdiction of ba- 


rons being aboliſhed, as already obſerved. 


FoRTALICES or caſtles, ſometimes with us called Towers (from 
the Latin word Turris) are dwelling-houſes, built as ſtrong-holds, 
or places of ſtrength. They probably were at firſt intended for pri- 
vate ſafety, againſt the invaſions and attacks of fellow- ſubjects. Ca- 
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k © The 
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ed. 


pital enmities (termed in our law Deadly Feuds) prevailed very much, 
of old, among our great families, againſt one another, which occa- 
ſioned commotions in the country, and a kind of civil war *; this 


made it neceſſary for people to fortify themſelves in their own habi- 
tations, againſt the attempts of their neighbours: however the own- 


ers were commanded by the government, (a occaſion required) to 
furniſh their caſtles with men, artillery and proviſion for public de- 


fence againſt the inroads of enemies, for all the ſubjects ought to 


be ſubſervient to the common ſafety ; and the government mult have 
the command of all Forts, for the uſe of the public, and intereſt 
of the commonwealth. "This ſhews private perſons had garriſons 
and fortalices belonging to them, and, i conceive, that they requir- 
ed a ſpecial grant of the privilege, and that it was not included in a 
1 76 The | Fi 


ng, the fountain of power and juriſdiction, 
and, when granted, it could not paſs as pertinent of the fee, tho now 


the old caſtles well may, ſince there is no occaſion to uſe them for 


places of ſtrength. All houſes with battlements, turrets and rounds, 
were not underſtood to be Fortalices, that being the ordinary form 


of building in thoſe days. It is treaſon, by our Scots ſtatute, for 


the ſubjects to maintain any forts or garriſons without licence from 
the king; for, when this is done againſt public authority, it is an 
Inſurrection, and a levying war againſt the king in his realm; and 


therefore is within the ſtatute of Edward III. which is now the rule 


with us, in caſes of treaſon, as it is in England, By an article in 
the Claim of Right *, it is declared contrary to law, to put garri- 
ſons in private perſons houſes in time of peace, without the conſent 
and 1 of parliament. | 1 


Tur king's Caſtles or Garriſons are the only proper fortalices, at 
this day, with us. Many of them were annexed to the crown, and 
arc ſtill poſſeſt by his majeſty, with all things pu * for defence in 
them, which have ſeveral privileges, rents and caſualities belonging 
thereto f. Some, however, were conferred to private perſons, either 
in property, or in heritable keeping. The grant of ſuch fortalice, 
or caſtle, carries not only the old precincts, but likewiſe the rents, 
emoluments, caſtle-ward duties, juriſdiction, and whole privileges that 
were poſſeſſed as appurtenances of thems. If they appear to have 
been of the annexed property of the crown, the grant will only im- 
port the heritable keeping, or office of conſtabulary of thoſe caſtles, 


THe heritable office of conſtables, or keepers of the king's houſes, 
palaces and caſtles, that belonged to the perſons attainted, as acceſ- 
ſary to the rebellion 1715, are declared to belong to the king, and 
to be at his majeſty's diſpoſal, notwithſtanding their other eſtates 
were veſted in the truſtees, for the uſe of the Teure b, Conſtables 
of the king's caſtles had frequently the right of proclaiming, or rid- 
ing fairs in the adjacent borows, and exacting fees during thoſe fairs, 
all which behoved to be regulated according to cuſtom; but now, 
all heritable conſtabularies, except that of the High conſtable of Scot- 
land, are ſuppreſt by the late act“, with reſervation only of the lands 
and yearly rents and duties thereto belonging ; which will not, I 
apprehend, include the foreſaid privilege, the ſame 1 
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diction to the exerciſe of it, and the perquiſites of it are only caſual. 


M1LLs are not indeed inter regalia, becauſe they ſerve only for 
2 uſe, and therefore the heritor may freely build them without 
icence from the king, unleſs a public river is thereby prejudiced: 
however, they are eſteemed as ſeparate tenements from the lands, and 
pe not as part and pertinent, but they are included in a right of 
arony, ſo that a diſpoſition of the barony carries the mill therein. 
If the lands are not erected into that dignity, a mill upon them muſt 
be ſpecially diſponed, otherwiſe it remains with the diſponer. Mills 
have likewiſe a proper ſymbol diſtin& from that of the lands; but, 
where the lands are a barony, there needs no particular ſeiſin of the 
mill. Mills built by the fiar, after the date of his right, become ac- 
ceſſary to the lands, fo that the builder need no ſpecial ſeiſin of ſuch 
mill. The general clauſe, With mills and multures, frequent in diſ- 
poſitions and charters, even when there is no mill on the lands, im- 
ports a liberation from thirlage to the diſponer's mill, if they were 
formerly aſtricted; whereas, without ſuch clauſe, they would ſtill 
remain ſubject to it, even tho' the diſpoſition was with abſolute war- 
randice, of which I ſhall ſpeak more fully in its proper place *. 


REGALITY was the higheſt feudal dignity ; and, tho' it is now 
aboliſhed by the late act, yet the ſame, with that of heritable bailia- 
ries mult be here explained, for illuſtration of our law, and the Re- 
galia comprehended in ſuch fees, eſpecially, ſince decrees before their 
courts, and caſualitics that had occurred before the ſtatute took 
place, ſtill ſubſiſt. The erection of lands into a Dukedom, Marqui- 
yond thoſe of a barony, which is called a Feudal Lordſhip, unleſs 
they were likewiſe erected into a regality*. By the laws of other 
countries likewiſe, the Regalia are not comprehended under thoſe 


titles*. "Tis obvious, from the nature of the thing, that a regality 


could only be erected by the king; and, by our old ſtatute, it re- 
But the 
lords of ſeſſion found, that a ſubſequent: confirmation was ſufficient ; 
and likewiſe, that without ſuch confirmation, the poſitive preſcrip- 
tion did validate them*. If the Lord of regality diſponed certain 
of the lands, tho' to be holden of the crown, they were not exempt- 
ed from the regality juriſdiction, unleſs it was ſpecially expreſt*; or 
the lands conveyed Jure regalitatis, whereas ſuch diſpoſition would 
disjoin the lands diſponed from a barony, as is above obſerved, 


BEsID Es the rights and privileges included in a barony, divers 
other Regalia, and valuable Franchiſes, were implied in a regality. 
Thus, the ſingle eſcheats of perſons living within the regality did fall 
to the lord of regality, tho' their goods lay elſewhere : as alſo waif 
goods found in his bounds belonged to him, where the owner did 
not claim them, and the Eſcheats of baſtardy, and laſt heir, fell to 


him. Next, their juriſdiction was moſt eminent, viz. equal to the 
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extenſive as that of lords of regalities, and the exerciſe of it was not 
much uſed. 


 LorDs of regalities had, for moſt part in their erections, a right 
of judging in the four Pleas of the crown. The juriſdiction in theſe 
being reſerved: from the power of judges ordinary, as ſheriffs and 
ſtewarts, the king might confer the ſame on whom he pleaſed, and 
lords of regality were thought proper perſons to be inveſted with it; 
but, I conceive, that unleſs it was ſpecially expreſt in the grant, or 
charter of erection, or a right of juſticiary particularly conveyed, 
it would not have followed of courſe, by erecting the lands into a 
regality, being ſuch an eminent juriſdition *: and even, in ordinary 
caſes, a judicial power in criminal matters requires a ſpecial grant *, 
and much more in thoſe termed Pleas of the Crown. 


IN conſequence of this juriſdiction, lords of regality might re- 
pledge from the ſheriff in all criminal cafes, whether they prevent- 
ed or not. If the party pleaded a age tory defence, without pro- 
poning the declinatory ; as likewiſe, if the repledger did nor inſiſt 
upon his right, before ſentence, the replegiation was not competent; 
and if the repledger did not juſtice to the purſuer within year and 
day, the cal returned to the former court. It is plain, the ſhe- 
riff had a concurrent juriſdiction over thoſe within the regality, but 
they had the privilege to inſiſt to be judged before their own court, 
and the lord of regality to repledge them . 


As to repledging from the lords of juſticiary, we muſt diſtinguiſh 
between laic and eccleſiaſtical regalities. Laic were thoſe which o- 
riginally belonged to the temporal lords; theſe ſtill remained in the 
ſame condition as at their erection; and, unleſs they were limited by 


the'terms of their right, or immemorial cuſtom, might have repledg- 


ed from the lords of juſticiary. Eccleſiaſtical were theſe which be- 


longed to the g's clergy : thoſe had the ſame ancient privileges 


with the other, but being ſuppreſt by the act of annexation, their 
heritable bailies and. ſtewarts, whoſe rights were reſerved, behoved 
to take them in the terms of the apt i: in their favour : thus their 
juriſdiction, civil and criminal, was inviolate in reſpect to ſheriffs, to 
whom it is declared, that no farther power, juriſdiction or authority, 
ſhould appertain or accrue by the annexation of theſe regalities ; 
but, as to repledging from the lords of juſticiary, they could only 
do it in caſe of prevention, and otherwiſe they might only claim to 
ſit with the Juſtices, and then they were intitled to ſuch eſcheats as 
they had right to by their infeftments*. Thoſe bailies and ſtewarts, 
or even the ancient lords of regality, had no right to repledge from 
the juſtice air, or circuit court, and could only inſiſt to fit with the 
lords of the circuit, but not to concur in judging. 


Tur power of repledging was a privilege competent to a judge, 
who had a preferable right of juriſdiction to claim the judging in his 
own court, offenders living within his territory, ſiſted before another 
court. He ought to have found caution to the court from which he 
repledged, that he ſhould do juſtice in the cauſe in queſtion within 
year and day. Hence, the caution being a Pledge for adminiſtring 
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juſtice, this act of reclaiming to one's own court, is called Repledg- 
ing; the party alſo muſt have found caution to appear before the 
repledger's court. | 


Or old, barons had the ſame power of repledging as lords of re- 
gality *, but which was long ſince quite in deſuetude, Both in an- 
cient times might repledge to their courts from the juſtice air *, but 
which was altered by ſubſequent ſtatutes*. In enormous crimes, 
where juſtice was ſpeedily to be done upon the malefactors, no re- 

legiation was admitted; and now the power of repledging is to- 
tally aboliſhed by the late ſtatute aforeſaid. Notwithſtanding this 
high juriſdiction and power of repledging, the lords of regality, 
their tenants and vaſſals were as much liable to the juriſdiction of 
the lords of ſeſſion, exchequer, admiral, commiſſar, and juſtices of 

eace courts, as any other ſubjects: and the lords of reality them- 

lves were anſwerable before the juſticiary court, in the ſame man- 
ner as others. Lords of regality, as ſuch, had no title to peerage, 
more than barons who 1 4 of their baronies, as the others 
were of their regalities. 
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Tu k Rx were likewiſe other N of regalities. The e of tor. Other 


criminals, &c. living within them, by their being fugitated, or de- 
clared fugitive of the regality, by act of court, without any denun- 
ciation, belonged to the lord or bailie of regality ; who might, by 
due courſe of law, have recovered the eſcheat goods, even tho' ſi- 
tuated within another regality ; becauſe Mobilia ſeguuntur perſonam ; 
and it is the parties domicil alone that is to be regarded in ſuch caſe*. 
Where the ford of regality had a Chapel or chancery, the ſervice 
of heirs, living within the regality, proceeded upon brieves from 
thence; and the ſervice, being on record in the regality books, was 
ſufficient in place of a Retour. | 


THo' a lord of regality could not, by a ſubaltern infeftment, 
tranſmit his right to the lands, with the privilege of a regality, yet 
he might conſtitute a Bailie or Stewart. TI hole were either durin 
pleaſure, and then exerciſed juriſdiction in behalf of the lord of re- 

ality, to whom the emoluments accrued, unleſs made over to the 
Pail or Heritable, in which caſe all the profits, iſſues and benefits, 
belonged to the bailie or ſtewart as his own proper right, 


THERE were many heritable bailies and ſtewarts of eccleſiaſtical 
regalities that belonged to the popiſh foundations. By the extinction 
of the regalities, their rights were only termed Bailiaries or Stewart- 
ries; but they were inveſted with the ſame power and privilege that the 
Prelates, who were lords of regality, had, with the foreſaid abate- 
ment, as to repledging from the lords of juſticiary. It appears, from 
all the old ſtatutes in relation to regalities, that they had all the ſame 
privileges of old, without diſtinction, whether they belonged to laics 
or eccleſiaſtics; and, if any difference could be imagined, it would 


be preſumed in favour of the church, to which our kings were al- 


ways moſt bountiful, 


ALL heritable bailiaries, as well as regalitics, are, by the fore- 
ſaid late ſtatute, aboliſhed, and the perſons that were intereſted in 
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them retain only the juriſdiction of barons, or other lower juriſdic- 
tion to which they were intitled, independent of the erection of their 
lands into repalities*; and what is above mentioned, touching them, 
concerns their ſtate, as before the aforeſaid late act. 


THe erection of a borow royal within a regality, tho' with the 
lord of regality's conſent, did not prejudice the heritable bailie of 
his juriſdiction, to which, as his free-hold, he had a proper right“, 
but which is now taken away by the late act. The caſe is different, 
when the king erected a regality, barony, or royal borow within an 
heritable ſheriffſhip ; for that is the Royality, z. e. the king's juriſ- 
dition, and ſtill underſtood to be without prejudice to the king's 
erecting other juriſdictions within it. Thro' want of a borow of re- 
gality, and regiſter there, denunciations of perſons to the horn were 
at the head-borow of the ſhire, and regiſtred in the ſheriff-books ; 
but that would not have prejudiced the lord or bailie of regality of 
the eſcheat conſequent thereon ©; and regalities and bailiaries bein 
now abrogated, ſuch denunciations muſt always be at the — 
of the head-borow of the ſhire, and the diveſted lords, or baillies of 
regality, have no right to any eſcheats, or other caſualities that might 
otherwiſe have occurred ſince the 25th March 1748. 


Tux other privileges of regalities appear from what has been ſaid 
of borows of regality, and of baronies ; for Regality, as the greater, 
implied all the privileges that were included in Fred which is the 
leffer dignity. 1 ſhall therefore proceed to the other Regalia that 
were not comprehended in the erection of a regality ; but were, at 
the ſame time, generally modelled by the feudal uſages, to which, 


for the moſt part, they owed their origin. 


Tart Regalia are ſuch privileges as belong to the king, in virtue of 
his prerogative. Prærogati va is from pre and rogare.; becauſe, tho 
a bill hath paſt both houſes of parliament, yet, before it be a law, 
the royal aſſent mult be demanded and obtained, and is denominated 
from the moſt excellent part : but legally it extends to all powers, 
pre-eminencies and privileges which the law grants to the crown. 
Of thoſe ſome are incommunicable, others may be imparted to the 
ſubjects, or the uſe and benefit of them be communicated, tho' the 


property remains in the king. 


REGALI1A, that may be communicated to the ſubjects, whether 
of old included in baronies and regalities or not, require a ſpecial grant 


from the ſovereign to tranſmit them ; moſt of theſe are enumerated 


in the title of the feudal law, to that purpoſe 4. I ſhall only take no- 
tice of ſuch of them as are in uſe with us, and which concern feu- 
dal rights, and have not been already diſcuſt, without entring upon 


the conſideration of the incommunicable rights of ſovereignty, which 


are not within my preſent undertaking: nor ſhall I here touch upon 


divers particulars of an inferior nature, 8 under the rerogative, 


either already treated of, as wreck, &c*, or ſuch as ſhall be diſcourſ- 
ed of in the proper place, as eſcheats, &c . 8 8 
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Ox of theſe, whereof the uſe is common, is the public high- 
ways, which, from their being inter regulia, are termed the King's 
High-ways. Hence, with us, they are guilty of purpriſion that make 
encroachments upon them. I have already ſpoken of thoſe among 
things public *, and ſhall more fully afterwards d. Navigable rivers, 
and theſe 1 which others are rendered navigable, are likewiſe inter 
regalia. Hence, it is not lawful to build a mill on, or near navi- 
0 rivers, and ſupply it with water from them, without the king's 
icence, leſt the navigation in them be thereby prejudiced. Hence 
likewiſe ports and harbours, at ſuch rivers, as well as on the ſea- 
ſhore, are inter regalia : but the privilege of free ports is granted to 
royal borows, and ſometimes to borows of regality and barony, or 
even to private heritors, without prejudice to the privileges of the 
royal borows. The privilege of a free port implies the liberty of 
exacting dues for keeping it in repair. _ on thoſe public 


e manner as paſlage 
on the high-ways. N 


MiXxs of gold and ſilver are inter regalia, and were not com- 
prehended in the erection of lands into a barony or regality. Theſe 
are eſteemed ſilver mines, where three half-pennies of ſilver can be 
fined out of the pound of lead, For the improvement of ſuch 
mines, the privilege is granted to the heritor of the ground to work 
them, and take the profits to himſelf, paying a certain conſideration 
to the king; and, if he does not lay hold on the privilege, the ſame 
encouragement may be granted to others, by feus or long leaſes from 
the crown. The ſtatute, in this behalf“, is not contained amon 
our other acts of parliament, and was unprinted, and little known 
till of late. The benefit is not only given to the vaſſals of the 
crown, but to all other heritors ; ſo that the ſubje&-ſuperior can claim 
no intereſt in it, but only the proprietor of the lands ©; and, on 
his default, any other to whom the king ſhall pleaſe to confer it. 


THe privilege of a Free forreſt is among theſe Regalia that re- 
quire a particular grant in the charter, and was not comprehended in 
an erection into a regality: in order to create it, the lands muſt be 
erected into a free forreſtry. This is granted with great precaution, 
becauſe vaſt inconveniencies and damages thereby accrue to the neigh- 
bourhood*. A Forreſt is © a great wood, or other large tract of ground, 
« privileged tor deer, and other wild beaſts and fowls, for delight and 
« pleaſure.” The bounds of it are known by poſſeſſion or preſcription ; 
for it is of ſuch nature and extent, that it cannot eaſily, nor is in 
uſe to be incloſed. Forreſts, in the moſt proper ſenſe, are thoſe 
which belong to the king, and the heritable keeping of them is fre- 

uently granted to ſubjects, termed, on that account, in our ſtatutes, 
N ; but forreſts likewiſe belong to ſubjects in property. Thoſe 
were originally either certain of the king's forreſts, granted to them 
by the ſovereign; or whereto they have acquired right by preſcription ; 
or where the king had erected lands into a forreſtry; or into a barony, 


or other dignity, Cum libera forreſta ; but, I conceive, there can be no 


new erection of forreſts at this day, as being prejudicial to the rights 
and privileges of the ſubject. Several of them did belong to the dig- 
nificd popith clergy, and the heritable office of forreſtry ſtill remains 
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111. Salmon- 


cruives and 
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with thoſe deriving right from them : this frequently carries ſervitudes 
over the lands of a whole Abbey * When lands, within which the 
king's forreſts lie, are erected into a barony, which at E by the 
late act o, is the higheſt feudal dignity, it will carry the hecitable keep- 
ing, but not the property of the forreſt. 


Di vk RSR ſtatutes, beſides the old forreſt laws, enact proviſions 
for the preſervation of forreſts and the game therein: thus, the goods 
and cattle found paſturing in the king's forreſts are eſcheat, the two 
thirds to the king, and the other to the forreſter ; and in thoſe of ſub- 
jets, they are wholly forfeited to the owner. They may be ſumma- 
rily ſeized and intermeddled with by the perſons concerned. The 
cutters of green wood in the king's forreſt, or killers of the wild 
beaſts there, which is deſtruction of the game, are ſubject to eſcheat 
of their whole moveables; and whoever hunts or fowls within ſix 
miles of them is liable to the penalty of 100 J. . "Theſe acts extend 


likewiſe to his majeſty's parks. 


Tos forreſt laws may be put in execution by the forreſters, or 
others having right to forrelts = their infeftments. * is 

iven them to hold courts, conveen the offenders, and put them to 
the trial of an inqueſt or jury. The deſtroyers of the game are ſubject- 
ed, a landed man to 500 merks, and others to 100 J. Scots; and 
they who want effects to anſwer the penal ſums are to be puniſhed 
in their perſons, by the rule, Lui non habet in ere luat in pelle; and 
the penalties in former acts take place againſt other delinquents*. It 
would ſeem that, as to ſubjects, — laws cannot take place in their 
favour, unleſs their forreſts are incloſed, by the words in the firſt ſta- 
tute Hained (i. e. Saved) Woods and Forreſts, for they cannot be 
eſteemed ſuch, if they lie open without fence : if this ſhall be thought 
to be the meaning, they will be more ſupportable to the neighbour- 
hood than otherwiſe they would be, if they ſhall be found to require 


no incloſure. 
| 5 


THE proprietor of the ground may, no doubt, hunt fowl and fiſh 
therein, according to the rules preſcribed in the acts for preſerving the 
game; but Salmon-fiſhing is inter regalia, and generally it is a caſuality 
of a public river. The erection of lands into a barony (or a regality of 
old) will not conſtitute it, nor wlll the general clauſe Cum pi ſcationi- 
bus: but theſe will be the title of preſcription to ſalmon- fiſhing by 
40 years uninterrupted poſſeſſion thereot, and which will likewiſe 
determine the extent of it?; an original right from the crown being 


always preſumed from preſcription. 


THERE is a particular manner of fiſhing ſalmon in Rivers, by 
Cruives,and Zaires; theſe mult not be placed within the ſea- mark where 
it for ordinary ebbs and flows: thoſe cruives mult have hecks three in- 
ches wide, and be kept open on Saturday from fix at night till Mon- 
day at ſun-riſing f. "Theſe old acts require a mid ſtream of fix foot 
wideneſs; but that hath gone into deſuetude long ſince, and therefore 
no mention is made of a mid ſtream in the later ſtatute ?; and truly 
it would make the cruives of very little uſe; for moſt, if not all the 
fiſhes, would paſs through ſuch mid ſtreams. The privilege of fiſh- 
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ing by cruives and zaires muſt. proceed by a grant from the king, to 
whom the public river belongs; or at leait be eſtabliſhed by the poſi- 
tive preſcription, upon the title of the adjacent lands being erected 
into a barony ; or of their being granted with the clauſe Cum piſcatio- 
nibus, which, as it is a ground for the preſcription of ſalmon-fiſhing, 
ſo it is ſufficient as to the particular manner by cruives and zaires. But 
I doubt very much if an infeftment in falmon-fiſhing would entitle 
one to uſe it with cruives and zaires :; becauſe that is a particular man- 
ner of fiſhing, and requires the building dikes in the river, which is 
much more ae, to the public's uſe of the river than any o- 
ther method, and therefore it would require a particular grant or pre- 
{cription as to that particular manner, 


Tux preceeding diſtinction of fees into noble and ignoble has 
no reſpect to the difference of holding; for, whether they hold ward, 
blench or feu, does not alter the caſe as to their privileges; theſe de- 
pend on their erection or the king's grant, tho' antiently military 
fees or ward-holdings were moſt honourable, as blench are the moſt 
beneficial. - The two diviſions of fees, which ſtill remain to be treat- 
ed of, depend as little upon the foreſaid diſtinction of holdings, and 
only ariſe from the for makin of intereſts competent to the parties 
concerned in thoſe fees, as will appear from the WY 


SECTION IX. Fees, Sole or Conjun@, 


A third diviſion of Fees, in uſe with us, is, that they are either 
granted to one who is Sole Fiar, and his heirs, or to more perſons 
and their heirs, who are Conjunct-Fiars. Conjunct-Fees are com- 
monly granted to two or more perſons in Conjunct-Fee and Life- 


rent, and their heirs: amongſt ſtrangers, ſuch conjunct- fees render P 


all of them joint fiars; the 5 liver liferents the whole, and the 
ſhares of the predeceaſing devolve on their heirs as to the fee; and, 
if there is no mention of the liferent in the proviſion, the ſurvivor has 


no intereſt of liferent, more than of fee, in the ſhares of the de- 
ceaſed. ; 


THe conjunction of the perſons of the diſponees may infer a dif- 
ferent conſtruction of the deed, and imply a mutual ſubſtitution of the 
conjunct- fiars to one another, failing ber of their bodies, reſpective- 
ly: thus, if one diſpone his eſtate to two brothers, and the heirs- 
male of their bodies, which failing, to an extraneous ſubſtitute, if 
one of them die without iſſue, the . brother, and not the ſub- 
ſtitute, will ſucceed to his ſhare *; for the intention of the diſponer ap- 


pears to be to prefer the brothers, and the ſurvivor of them, and the 
heirs- male of his body, to the ſubſtitute. 


BETWEEN husband and wife ſuch rights are frequent with us; 
they are for moſt part taken to them in conjunct- fee and liferent, and 
to the longeſt liver, and the heirs to be procreated between them, 


which failing, either to the husband's or wife's heirs, according to 


the deſtination in the rights. I hoſe proviſions in contracts of marriage 
commonly reſolve into a liferent only to the wife, in caſe ſhe ſur- 
vive; but this rule has divers cxceptions ; fo that the wife ſhall be e- 
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ſteemed fiar of the whole in many caſes, as I ſhall have occaſion to 
take notice afterwards *. | 


INFEFTMENTS, ſubordinate to one another, are not proper- 
ly Conjunct-Fees; but the firſt in the right is fiar, and the others 
conſidered as heirs of proviſion to him, or conditional fiars, on his 
predeceaſe without alienating the ſubject: thus, in a right taken 
to a father, and, after his deceaſe, to ſome of his children, or others 
ſpecially named, tho' infeftment ſhould be taken in name of them all, 
yet the father is immediate fiar, and they conditional fiars * ; it being 
repugnant, that more perſons ſhould be flars in ſolidum of the ſame ſub- 


ject at the ſame time. The caſe is alike where one takes the right 


to himſelf and his wife in conjunct- fee, and to their fon ſpecially nam- 
ed in fee; for the confurift-fre is ſtill a fee, but here regularly no 
ſervice is required, for the ſon becomes flar if he ſurvive. *. 


SzcTION X. Fees Simple or Tailied : Incidents to a Fee-fimple. 


THe laſt diviſion of fees I ſhall remark, is that whereby they are 
diſtinguiſhed into Fees-Simple and Tailied ; Simple, where the fiar is 
abſolute proprietor, and the fee deſcends to his heirs whatſoever, 
i. e. his heirs of line, or heirs at law, who have right by proviſion of 
law to ſucceed ; Tailied fees are, where the line of ſucceſſion is cut 
or altered, and the rights provided to others than the lineal heirs, 
or with burthens and reſtrictions upon them in the exerciſe of the 
rights, 


ONE that has a ſimple and abſolute fee in his perſon may alienate it 
at his pleaſure, provided it is done by a conveyance or deed inter vivos, 
and not by way of teſtament, or on death-bed. If one that has not 
an abſolute fee diſpone the ſubject as ſuch, the diſponee, in caſe of 
eviction by the ſentence of the proper judge, has recourſe againſt the 
granter, according to the ſcope of the warrandice, competent by the 
conception of the right, or proviſion of law, of which therefore I 
ſhall here treat. And ſince only an abſolute fiar can impoſe arbitrary 
conditions and proviſions in his tranſmiſſion of the right, which be- 


comes ſo far diminiſhed and altered from a ſimple fee, I ſhall remark 
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the import of thoſe burthens ; and afterwards the conditions implied 
in certain rights, whereby the fee is naturally clogged ; and then 
proceed to a particular diſcuſſion of tailied fees, in fome of which 
the perſon ſeized in the fee can ſcarcely be called Fiar, having no 
more power over the ſubject, in a manner, than a liferenter. 


Ass a preliminary, I muſt obſerve, that no proviſos, againſt the na- 
ture of a fee, or diſpenſing with the folemnities requiſite to perfect it, 
can be effectual: thus, it cannot be provided, that a diſponee to the 
property ſhall never have the uſe of it as to reaping the fruits, or en- 
joying the Benefit of it; nor that it ſhall be perfected without an in- 
feftment: for, in ſuch caſes, the maxim holds, that Jus publicum pac- 
tis privatorum mutari non poteſt d. 


WHEN a ſimple and abſolute proprietor, under no incumbrance, 
conveys lands, the receiver is ſecure in the right of property, if he 


duly 
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duly compleat it; but where the diſponer's right is defective, or clog- in wirran- 
ged with incumbrances, the diſponee has only relief by the warran- dice, if his 


dice, in caſe the ſubject is evicted from him in whole or in part. 93 


g k R ö fective. Wars» 
Wartandice is“ that whereby the diſponer is bound to the diſponee, randice, and 


© that the thing diſponed ſhall not be cvicted from him, by any of the . 
« dangers or inconveniencies expreſsl ted againſt, or implied 
gers preſsly warranted againſt, | 
« by law.” It is either abſolute, or from fact and deed, and this again 
either from future facts and deeds only, or from all facts and deeds: 
done, or to be done; it is either real or perſonal, expreſs or implied. 


ABSOLUTE warrandice is, where the thing diſponed is warranted 121. Abſo- 
againſt all evictions whatever ariſing from grounds of diſtreſs, anterior Jute warran- 
to the date of the right, and is commonly expreſt by theſe words, At mm 
all hands, and againſt all deadly.” In diſpoſitions to church-landy, it 
extends to future deſignations of miniſters glebes *; becauſe, in ſo far 
as there was bccaſlon for glebe, there was a defect in the diſponer's 
right, the law having directed the glebe to be deſigned out of church- 
lands. This can only hold when church-lands are diſponed, without 
any mention of their being ſuch; for, if they are conveyed as ſuch, 
the acquirer has no recourſe, being preſumed to take his hazard of 
that inconveniency, which he behoved to know *; as in the caſe of a 
diſpoſition of tithes, with abſolute warrandice, which will not ex- 
tend to future augmentation of ſtipends. All accidental inconveni- 


encies and burthens, that had not a cauſe prior to the warrandice, are 


upon the purchaſer's hazard, as the advantages accrue to him, and 
therefore diſtreſs, by ſubſequent law, does not fall under abſolute 
warrandice®. Abſolute warrandice is always implied in onerous 
deeds, viz. ſuch as are granted for a valuable conſideration. 


Bur tho' the warrandice ſhall be ever ſo expreſs, it cannot hinder 
a diſponer, who was bound to purge the land of incumbrances, to 
acquire right to the ſame, and uſe them, for ſecuring to him the full 
payment of the price, in competition with the diſponee's creditors 
who had obtained infeftments on the lands, and would otherwiſe 
have been preferred, he having only a perſonal bond for the price . 


WARRANDICE from fact and deed, is only underſtood to be 122. Warran- 
from the diſponer's own facts and deeds, unleſs it bear the facts and © tax 
deeds of authors and anceſtors. In onerous deeds, ſuch clauſe un- 
queſtionably comprehends paſt, as well as future deeds, which will 
not hold in donations* ; becauſe one is underſtood to gift a thing, 
ſuch as it is, unleſs there is fraud in the caſe, whereby the receiver is 
inſnared into damage by ſuch gift. Warrandice only from future 
facts and deeds is implied, where one diſpones “ for all right and title 
he has in his perſon ;” for then he gives it t᷑alis gualis, ſuch as he has 
it. In gratuitous deeds, where no warrandice is expreſt, the implied 
is only from future facts and deeds, as juſt hinted, for otherwiſe the 
donor would be prejudiced beyond his intention ; and as the reaſon 
of the thing is plain, ſo 'tis a rule in law, Ex qua perſona quis lucrum 


capit, ejus factum preſtare debet, one that holds any thing on a lucra- 
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tive cauſe, is ſubject to his author's paſt facts and deeds, in relation 
to itf, 
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REAL warrandice is, © when, in ſecurity of the ſubject diſponed, 
tt infeftment is given by the diſponer to the diſponee upon other ſub- 
« jects,” One that is bound to give warrandice is only liable to grant 
perſonal warrandice, that being the moſt ordinary ; for warrandice, 
of its own nature, is only perſonal, and regularly does not affect ſin- 

lar ſucceſſors of the diſponer who warrants ; but it accrues to 
ngular ſucceſſors of the purchaſer, as being a natural conſequence of 


the right, whereof the diſponer entirely denudes himſelf: this will be 


the more undoubted, if the diſpoſition contain an aſſignation to the 
writings and evidences, and all clauſes therein, according to the ordi- 
nay ſtile. The warrandice lands will not be carried directly by diſ- 
polition of the 3 | lands; but the diſponer, in rights for one- 


rous cauſes, is bound to convey them, being ſuccedaneous to, and 
cautionary for the principal lands, 


THe. effet of warrandice is, that, upon eviction, it affords re- 
courſe againſt the warranter to the diſponee; in the terms thereof, for 
— him. Intimation ought to be made, in due time, to the 
granter, of the ſuit whereby the right is challenged, that he may 
aſſiſt in the defence of it; for otherwiſe, upon eviction, the warran- 
dice will have no eſſect, if the warranter had a good defence. Hence, 
if the eviction happen by colluſion, or 67 7 por the rights, or by any 
other default of the party warranted, as his omiſſion to ſecure his own 
right, it will not prejudice the warranter . Action upon the war- 
randice, for recourſe, cannot regularly be competent till eviction ; but 
action may be ſued againſt the diſponer, even before eviction, to purge 
the ſubje& of incumbrances thereon by his own deeds?*. In perſonal 
rights, recourſe upon the warrandice is granted for no more than what 
is paid for the right, and the expence in defence of it, or for com- 

unding the ground of diſtreſs; but, in diſpoſitions of lands, it extends 
to the whole value of the ſubject, as it is at the time of eviction; be- 
cauſe generally the party acquires them with a deſign of improvements e; 
but, if he tranſact concerning the ground of diſtreſs, he can demand 
no more than the compoſition and expences, ſince he ſtill retains the 
ſubject; and, if he prevail in the action, he has no claim againſt the 
author or warranter for the expence in the defence, ales it is ex- 
preſsly ſo covenanted; for otherwiſe it is an accident which the pur- 
chaſer muſt ſubmit to, the warrandice in ſuch caſe not being in- 
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ABSOLUTE warrandice in aſſignations to bonds, imports no more, 


than That the debt is due, but not That the debtor is ſolvent, unleſs it 
is fo expreſt. In lands, it extends not to predial ſervitudes, or even 
to thirlage affecting the fame, as is elſewhere fully obſerved, nor to 
ſubſequent caſualities falling by the granter's ſuperior. As to the ca- 
ſualities of ſuperiority falling to the granter's ſuperior, thro' the grant- 
er himſelf, or his heirs, of whom the lands immediately hold, it will 
extend to all ſuch as occur, by his fault, as recognition, liferent-eſ- 
cheat, or non- entry; but not to thoſe which are purely fortuirous, 
as ward and marriage, when the ſame were in uſe, unlels it is ſpeci- 
ally expreſt. Warrandice, by the king not acting privato jure, but 
in the right of the crown, has no effet*. Action upon the warran- 


dice regularly has place only after eviction; but, if there is an unqueſ- 
tionable 
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tionable ground of diſtreſs, the diſponee may retain the price till ic 
is purged. In the conveyance of a bond, and adjudication thereon, 
with abſolute warrandice, no more is implied than Debitum ſubeſſe, as 
in the aſſignation of a bond; but, if the lands adjudged are ſo con- 
veyed with the adjudication, the abſolute warrandice would i 


4 50 2 
füll right to the lands in the diſponer, and would have the ordinary 


effect of warrandice, in other rights of lands above obſcryed*. 


EVEN in onerous dceds, the diſponee has no recourſe for repetiti- 
on of the price, in caſe of eviction, thro' defeR of the diſponer's right, 
if the diſpoſition contain only warrandice from fa& and deed; or a 
proviſion that the diſponer ſhall not warrant the right, becauſe, tho 
the price was. adequate, yet the diſponee is underſtood to take the 
whole hazard of the eviction *, Et volenti non fit injuria; but by the 
civil law, in ſuch cafe, the diſponce had repetition of the price“. 


An abſolute fee is frequently diminiſhed and clogged by arbitrary 
conditions and proviſions, inſert in the Da ben: theſe are bindin 

on the receiver of the right, and his heirs, if they are lawful, a 
ſible, and conſiſtent with the nature of the right ; but ſuch only are 
real and effeftual againſt onerous ſingular ſucceſſors and creditors, 
wherewith the right is burthened, and which are contained or incor- 
porated in the as, - — or duly regiſtred in the regiſter of reverſi- 
ons: but, it they are only Perſonally conceived, That the diſponee, 
« by acceptation of the right, ſhall perform them,” or if the diſponce 


is only taken bound to pay certain ſums, they are only perſonal, af- 


fecting the diſponee and his heirs; and, tho” Really conceived, yet, 
if they are not incorporated in the infeftment, or, if apart, not duly 


recorded, they are only Hap againſt the diſponee, but not againſt o- 
nerous purchaſers from him 9. 


A CLAUSE, burthening the right with a particular ſum, is effec- 
tual againſt ſingular ſucceſſors: but, as to the queſtion, If a general 
clauſe burthening the right with all the debts of the granter, will be 
good againſt ſingular fucceſſors ; on the one hand it may be plead- 
ed, that it were a perpetual burthen, and none could ſafely contract 
on the faith of the records; on the other, that the purchaſer ſeeing 
the unlimited burthen, may be underſtood to take his hazard of it, 
The lords of ſeſſion formerly were in uſe to decide againſt the ſingu- 
lar ſucceſſors in ſuch caſe: but, lately, they found ſuch general bur- 
then not effectual againſt onerous ſingular ſucceſſors, or creditors of 
the diſponce, by a moſt ſolemn deciſions. The conſideration, that 
it was impoſſible to know the extent of ſuch burthen from the re- 
cords, or ever to clear ſuch incumbrance, procured this judgment, 
which, tis not doubted, will be followed hereafter; ſince, in one 
inſtance or two, where the general burthen was ſuſtained as Real, the 
judgments were reverſed by the houſe of lords; and, in all caſes that 


have ſince occurred, of ſuch general burthens, they followed the above 
precedent. | | 


Ir the granter reſerve a faculty to burthen the right with ſums of 
money, and thereafter Kar perſonal bonds without relation to the 
faculty, they will be effectual againſt his repreſentatives, in the firſt 


place; 
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place ; and, failing of them, againſt the diſponee : but, unleſs the 
creditor is named in the reſervation, or infeft before the diſponee's 
onerous ſingular ſucceſſor, the exerciſe of the faculty will not affect 
him *. Such faculty may be carried by adjudication of the lands, which 
implies all right or intereſt the debtor has in them, and tho' led againſt 
the heir will be effeual, becauſe tis underſtood to have been tacitly 
exerciſed, by contracting of debts ; or at leaſt, being a right in the 
debtor, accrues to his creditors ®. | | 


Tno' the burthen or faculty is Real by reſervation, ſo far as con- 
cerns the diſponee and his heirs, or even ſingular ſucceſſors, in the 
caſes above obſerved ; yet, in a queſtion amongſt the creditors of the 
perſon intitled to it, they are only preferable according to their rights, 
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or diligences affecting the lands therewith burthened; unleſs the re- 


ſervation refer to bonds already granted, in which cafe the creditors 
in theſe bonds, tho' perſonal, are preferable to ſubſequent infeft- 


ments, becauſe, ſo far as their debts go, the diſpoſition is in effect 


ranted to them ©. I ſhall have occaſion elſewhere to obſerve, how 
15 ſuch faculties and powers fall under the forfeiture of the perſon 
veſted there with *. he burthens, reſtrictions and irritancies on 
heirs of entail are upon a quite different foot, to which I ſhall pro- 


ceed, after touching a little upon implied proviſions. 


AND firſt, it is implied in every diſpoſition, That the right ceaſes, 
if the party does not accept; and he may be compelled to declare his 
acceptance or refuſal, at the ſuit of the perſon intereſted, in caſe of 
his refuſal. Thus, a diſponee to one's eſtate, burthened with a cer- 
tain ſum to the diſponece's apparent heir, was bound to accept or re- 
fuſe the right, in a proceſs at the inſtance of the heir, for that pur- 


poſe *. 


Ir the right is to a ſubſtitute, failing the diſponee, then, upon the 
diſponee's diſclaiming or renouncing the ſame, it does not devolve or 
accrue to the ſubſtitute, who can never ſerve heir of proviſion in the 
ſubject, while the inſtitute or his iſſue exiſts ; but the ſucceſſion de- 
ſcends to the heir, who would have ſucceeded, if no ſuch right had 
been granted*: but, if the diſpoſition is made to the perſon who was 
apparent heir in the ſubject, burthened with certain ſums to others, 
he cannot repudiate the right, and make up a title by ſucceſſion, in 
prejudice of their intereſt, but muſt either pay thoſe ſums, or totally 
abſtain from the eſtates, which is likewiſe conform to the deciſion of 
the civil law, as it is clearly founded in reaſon: and, I conceive, 
that ſuch diſponee may be ſued at their inſtance for payment; and if, 
in conſequence of a general charge to enter heir, he renounce, they 
will, as other creditors, obtain a decree Cognitionrs cauſa, and may 
thereon adjudge the he@reditas jacens, for truly they are creditors ad 
rem; and, ſince they have a right, there muſt be a remedy. 


NexrT, where one, that has the right to the lands, conſents to the diſ- 
poſition of one who has no right to the ſame, there is implied a con- 
veyance of all right the conſenter has to the ſubject at the time, but 
not what he might acquire or ſucceed to, he not being the author; 
fo that the maxim, Jus ſuperveniens auclori accreſcit ſucceſſori, can- 

not 
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not take place here . If the conſenter ſubſcribes as ſuch, the diſpo- 
ſition, whereon infeftment is expedited, is good againſt the conſenter's 
ſingular ſucceſſors ; but if by a ſeparate ſeed, it is only effectual a- 
gainſt him and his heirs or lucrative ſucceſſors, being meerly perſonal; 
and thus a ſecond onerous conveyance by him of the property, and 


infeftment thereon, would be preferable to the infeftment to which he 
adhibited his conſent in ſuch manner. 


Nxxr, there are implied conditions or proviſions in certain rights, 
which circumſcribe them: thus, in ward- holdings, it was implied, that 
the vaſlal ſhould not alienate or burthen the . the half; in 
warrandice rights, that they ſhall take no effect till eviction of the 
principal lands; in infeftments for relief or ſecurity of debts, that 
they ceaſe by payment of the debts; in excambion, that, upon e- 
viction of the one tenement, there is recourſe to the other with which 
it was excambed, and that againſt all ſingular ſucceſſors therein; in 
rights in feu- farm, that they may be declared void, if the feu duty 
is reſting for two years together; but the irritancy is purgeable before 
declarator, I hat the ſame is incurred, even tho' it is —_—_— contained 
in the right *, that being the caſe of all penal irritancies. 


SECTION XI. Taihkes or Entails, 


Tx fee is likewiſe qualified by tailies in the perſons of heirs of 
entail, the effe& whereof I am now to conſider, A tailied fee, as I 
formerly mentioned, is, where the ſucceſſion is provided to others 
than the heirs of line; or perhaps to one of them in excluſion of the 
reſt, as to the eldeſt heir- female; and ſometimes even where an eſtate 
goes to the heirs of line, but under a different character: thus, it is a 
tailied fee, where an eſtate is provided in a contract of marriage to the 
heirs of a marriage. The heir of the marriage (tho' the party's eldeſt 
ſon, and fo heir at law) is heir of tailie and proviſion in thoſe lands, 
and may renounce being heir of line, and enter heir of the marriage; 
and he may, as ſuch, reduce all fraudulent deeds in prejudice of the 


proviſion, and obtain the untailied eſtate and executory to be applied 


towards payment of the father's debts in the firſt place ; for tho' the 
father is fiar, yet his right is qualified in favour of the heir of the 
marriage, that he can do no fraudulent deed to evacuate his _ 
tion, and a gratuitous deed is eſteemed ſuch ; the heir of proviſion 
is creditor init, in a queſtion of that kind: but, as to onerous deeds, 
the ſucceſſion is only provided to him, in caſe the father died in the 
fee, whom it does not diſable from exerciſing rational acts of admini- 
ſtration ; and for this reaſon his onerous debts affect the heir of pro- 
viſion in due courſe, as above. I have ſpoken in another place © of 
proviſions to heirs of a marriage, which I ſhall not repeat. 


One's power of entailing his eſtate, authoriſed by our law, is 
founded in the nature of a {imple and abſolute fee; for, according 
to the dictate of the law of the 12 tables, Utz guiſque legaſſet rei 


ſuæ, ita jus eſto, one's will concerning ſuch eſtate is as a law to re- 


gulate the ſucceſſion to it: and therefore only an abſolute fiar can 
make a tailie of his lands, ic being a notable a& of adminiſtration of 
one's property to exclude the heirs at law, or limit them fo, as in ſome 
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caſes to be only liferenters in the appearance of fiars. It is preſerib- 
ing laws and conditions, which muſt be obſerved in all ſucceeding 
generations, on tranſgreſſing whereof the right ſhall be forfeited, by 
the poſſeſſor, to ſuch as the tailier has ſubſtituted in his room. 


THEREFORE, ſince only an abſolute fiar can execute ſuch entail, it 
might ſeem, that one who has, in his contract of marriage, provided 
his eſtate to the heirs of the marriage, and thereby hath ſubjected him- 
ſelf to an obligation in that reſpect, cannot, by a deed of entail, limit 
the heir of the marriage in the exerciſe of his property, but that he muſt 
leave it to him in abſolute property as a fee-ſimple, not clogged with 
irritant and reſolutive duds whereby he would in a manner be re- 
duced from the ſtate of a fiar to that of a liferenter of the eſtate *; but 
this point has received no fixed determination. As to extraneous 
ſubſtitutes, failing heirs of the marriage, they have only a hope of fuc- 
ceſſion, and as they may be entirely excluded from it, fo, by a ſtrong- 
er reaſon, they may be burthened or limited at the pleaſure of the fiar, 
by tailies, in the ſtricteſt terms; and the rule of law is, Cui plus li- 
cet, quod minus eft non debet non licere, He that can do the greater can 
do the lefs*: and by the fame rule it ſhould ſeem, that one may ex- 
ecute a rational entail, even with ſtrict irritancies, for the better pre- 
ſervation of the eſtate provided to the heirs of a marriage, ſince he 
might alien it for onerous cauſes, notwithſtanding ſuch proviſion ; 
which caſe ſhall be farther conſidered hereafter. 


THERE is no doubt but our tailies, even thoſe with ſtri& irritant 


clauſes, are founded in the civil law: their Fidei-commiſſes reſembled 


them greatly; for by theſe, the eſtate, ſubject to the ſame, could 
not be fold otherwiſe than for the teſtator's debt, and the burthen of 
the Fider-commiſſ followed it to all ſingular ſucceſſors . But a pro- 
hibition by the teſtator upon the heir to alienate, without ſhewin 
in whoſe fayour it was ſo ordered, is void, as of the nature only of 
a council or ſimple command, which infers no burthen on the right; 
and cannot abate or infringe the power inherent to every proprietor 
to diſpoſe of his own, where no other perſon is veſted with any intereſt 
in the _ However, a Fidei-commiſ} to be reſtored to another, If 
the heir died without iſſue, with a prohibition to contract debt there- 
on, is effectual; and a ſimple prohibition, in behalf of certain heirs, 
is a tacit Fidei-commif/ implying that the ſubject muſt be ſaved to 
them. And this will for certain hold with us, v:z. that an abſolute 
fee, or 3 being conveyed to any perſon and his Heirs what- 
ſoever, he could not be limited in the exerciſe of his property, by any 
gar; to contract debt, or alien the ſubjet : whereas, in a tai- 

te, fuch clauſe has its effect, as ſhall appear afterwards, being always 
in favour of the fubſequent heirs of entail. And, as by the civil law, an 
eſtate may be left in teſtament, under a ſtri& prohibition to alien the 
fame, which ſhall have effect to bar all conveyance of the ſubject, or 
burthening it in prejudice of the Fidel. promiſſary heir :; ſo, with us, 
an eſtate may be conveyed, with ſtrict prohibitions upon the diſponee, 
as much as on any of the heirs of entail, to alien the ſame. 


In tailies and ſubſtitutions with us, the iſſue, of the ſubſtitute pre- 
deceaſing, ſucceeds in default of the inſtitute, and that-whether ſuch 
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ſubſtitute became heir, and thereafter failed, or deceaſed without ever 
being heir at all. There is only this difference, that where the ſub- 
ſtitute ſucceeds, the heirs of his body, or other ſubſtitute, cannot 
enjoy the eſtate, otherwiſe than upon being ſubje& to his debts, (ex- 
cept where the tailie is fenced with clauſes irritant, of which after- 
wards ;) whereas, if the ſubſtitute die before the ſucceſſion opens to 
him, or without ſucceeding, the next ſubſtitute, tho his iſſue, may 
ſerve heir to the laſt fiar, and not be liable to the debts of his father 
the ſubſtitute predeceaſed; the heirs of his body being underſtood heirs 
Defignettve, or ſuch as are intitled by law to be heirs when the ſucceſ- 
ſion opens, if they pleaſe to aſſume the character. 


TaA1LI1Es are of various kinds; they are either tailies by Simple 
Deſtination of heirs, Mutual Tailies, or For onerous cauſes, Tailies 
with Prohibitory Clauſes, or Tailies with Irritant and Reſolutive 
Clauſes. 'T hoſe which contain only a ſimple deſtination in favour of 
heirs-male, or other heirs of proviſion, are of the loweſt kind, and 
give only the hope of ſucceſſion, and, as to their binding force, differ 
nothing from fees- ſimple: hence they may be altered by the maker, 
or any of the members of tailic, at pleaſure, there being no reſtricti- 
on laid on them, and it is inherent to the nature of property that 
the proprietor may freely diſpoſe of the ſubject ; ſo that one may as 
eaſily ſet aſide ſuch heirs, as he may his heirs-general, who are heirs 
by the proviſion of the law, as the other are by the ſimple proviſion 
of the anceſtor : and each member of ſuch tailie, when he comes to 
be veſted with the right, and ſeiſed in the lands, is as much abſolute 
fiar as the maker of the deed of entail was. A full alteration is made 
by the fiar's reſigning in favour of himſelf and other heirs, and tak- 
ing a new charter and infeftment in thoſe terms ; but any obligation, 
granted by the fiar to reſign, or to diſpone in favour of himſelf and 
other heirs, will be effectual to compel the heirs of inveſtiture to en- 
ter, and reſign or ſurrender the lands in terms of the bond of tailie. 
If, in an action againſt them for that purpoſe, they renounce to en- 
ter heirs, the right will be adjudged to the purſuer, conform to the 
bond of tailie, to which he muſt make up a title, by a general ſervice, 
as heir of proviſion by the tailie, before he intent his action. It is to 
be obſerved, that, in all ſubſtitutions where one is called, the heirs of 


his body are likewiſe intended by implication, and ſucceed, tho' no 


mention is made of them *. This ariſes from the preſumed deſign 
of the party, and is conform to the dictate of the civil law, by which 
in Fidei-commiſſary ſettlements, to which our tailies and ſubſtitutions 
are ſimilar, the condition Si /ine liberis deceſſerit was always implied, 
according to the reſponſe of Papinian the great Roman lawier®. 


THE next kind of tailies are thoſe which are Mutual; they are for 
moſt part by way of contract, whereby either party provides his ſuc- 
ceſſion in favour of the other, failing heirs of his own body, or in any 
other event; of the like efficacy are tailies for onerous cauſes. The 
firſt is a kind of excambion, and the other, in ſome ſenſe, a purchaſe 
of the right of ſucceſſion; and therefore ſuch tailies cannot be alter- 
ed at pleaſure, by any gratuitous deeds, but may for neceſſary, juſt and 
onerous cauſes, and the heir that ſucceeds is liable to all ſuch deeds 
of the predeceſſor :. Heirs of a marriage, by proviſions contained 
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in a contract of marriage, are underſtood to be heirs of tailie for one- 
rous cauſes: the marriage itſelf is a valuable conſideration ; and the 
intereſt of the wife is concerned in maintaining ſuch proviſions, and 
frequently there intervecns on the part of the wife a dowry or por- 
tion, as the immediate cauſe of procuring them. If the onerous cauſe 
is but ſmall, and onl aw gk to be given in order to procure the 
hope of ſucceſſion, then the party is bound only to complete the tai- 
lie, by reſigning in terms of it, but may thereafter alter it, if he 
thinks fit, by any onerous or even rational deed*, It was indeed 
once found, that even a gratuitous bond of tailie by a woman, ſettling 
her ſucceſſion, in favour of certain ſubſtitutes, failing heirs of her body, 
with a clauſe that ſhe ſhould not alter the ſame, barred a proviſion of 
the eſtate to her husband, nomine dotis, in their contract of marriage“; 
but that pretty ancient caſe will, 1 preſume, be no precedent : for, 
at preſent, tailies, with prohibitory clauſes only, do not exclude the 
onerous deeds of any member of the tailic, and much leſs thoſe of 


the tailier, as ſhall by and by appear. 


TAILIxsõ, in the third place, are ſuch as contain prohibitory clauſes, 
« 'That it ſhall not be in the power of the heirs to contract debts in 
prejudice thereof,” but no irritancy of the debts, or reſolutive clauſe 
againſt the contraveener,“ That his right to the eſtate ſhallbecome void 
on Contravention of the tailie; Tho' ſuch tailie be duly recorded, and 
the clauſes repeated in the infeftments and conveyances of the eſtate, 
et the onerous debts of the contraveener will be good ; for ſuch tai- 
ies are not within the ſtatute 1685. which requires that the tailier ſhall 
further impoſe an irritancy of the debts, and of the contraveener's right; 
but gratuitous deeds will not be effectual to defeat thoſe tailies, ſince 
even tailies for onerous cauſes, without ſuch prohibition, are ſecured 
againſt them; for gratuitous deeds are always preſumed fraudulent (as 
they frequently are) when in prejudice of a prior right, and the next 
heir, by ſuch entail, may reduce gratuitous deeds on the a& 1621; 
for he is a creditor in that view ©. And tho' ſuch tailies farther con- 
tain clauſes irritating the deeds of contravention, but not the contra- 
veener's right ; or irritating his right, but not the deeds of contraven- 
tion, yet they do not bar onerous contractings“; for creditors may af- 
fe all rights in their debtor's perſon, and deeds not declared void 
muſt ſubſiſt. 


| How far inhibition uſed upon ſuch prohibitory or irritant clauſe, 
at the inſtance of the next heir, will have effect againſt creditors is 
a queſtion. For anſwer, creditors, in examining the powers of an 
heir of entail, are bound to ſearch the regiſter of tailies, and the other 
of ſeiſins, but have no concern with that of inhibitions ; ſo that it 
would ſeem an inhibition can add no ſtrength to ſuch tailie, tho' a 
great lawyer thought otherwiſe . 


Bur the moſt effectual of all tailies are thoſe which contain prohi- 
bitory, irritant, and reſolutive clauſes. By theſe it is declared © not 
law ful for the heirs of tailie to diſpone, contract debt, or do any other 
« deed whereby the lands may be evicted from the other ſubſtitutes in 
« the tailic, and that all ſuch deeds ſhall be null and void; and that the 
« contravecner ſhall forfeit his right to the lands, and that it ſhall be 
„ lawful for the next heir of tailie, immediately upon contravention, 
to purſue declarator of irritancy, and to ſerve himſelf heir to him who 


died 


* July 15. 
1636, Drum- 
mond. 


b jan. 28. 
1668. Binny. 


c Decem. 7» 
1705. 
Young. 
March 11. 
1707. Bruce, 
Fount. 28. 
June 1687. 
Earl of Cal- 
lender. 

4 x1. March 
1707. lady 
Riddoch. 22. 
July 1712. 
creditors of 
Riccartoun. 
11. July 
1734-Baillie, 
e Hope pract. 
obſ. tit. 16. 
d 8, &c. 


P. 1685. 
C. 22. 


b Feb. 26. 
1662. viſ- 
count of 

Stormont. 


eFdg. June 
25. 1724. 
Williſon, it is 
alſo obſer. b 
Hume, ec. 
47. 

d Hume deciſ. 
60. 


e Hume deciſ. 
34» 

fL.24. ff. de 
reg. jur. 


g Hume deciſ. 
437.527 34 
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« to repreſent the contraveener.“ Thoſe proviſos were good even 
before the ſtatute concerning tailies*, and effectual againſt all the 
debts and deeds of the contraveener, if the clauſes were contained in 
the original ſeiſin, and repeated in all the conveyances of the eſtate, 


in the perſons of heirs b. 


By this ſtatute, it is provided, © That tailies ſhall be recorded in 
« the regiſter of tailies, and the irritant clauſes inſert in the procura- 
e tory of reſignation, charter, precept and inſtrument of ſeiſin, and 
* repeated in all the ſubſequent retours and ſeiſins of heirs in the 
'Tho' the tailie is not regiſtred, as above, the heir's 
contraveening it, or not repeating the clauſes in his title, will infer 
againſt him an irritancy, and he thereby forfeits his right to the 
next heir; but the lawful creditors, or onerous contracters with 
the heir, ſtanding infeft ſimply, are ſecured by the ſtatutes, A 
general reference in the ſeiſin of an heir of tailie, to the irritant and 
reſolutive clauſes contained in the original entail, is not ſufficient a- 
gainſt creditors, but they mult be repeated verbatim®. 


Bor even where the tailie is duly regiſtred, and the clauſes re- 

ted in the progreſs, the contracting of debts will only infer an 
irritancy againſt the heir, if infeftment is taken for ſecurity of the 
fame, or adjudication is led thereon of the tailied eſtate ; for, while 
they remain perſonal, they affect the contracter himſelf only, and 
the next heir is no more concerned in that caſe than if they did not 
exiſt, ſince they can never be good againſt him : and therefore the 
liferent-eſcheat, that falls after contracting perſonal debts, will ſtand 


good to the donatary, even tho' an irritancy is afterwards incurred 
and declared ; for his forfeiting his right to the eſtate thereafter can- 


not prejudice the ſuperior of his caſuality, which had already fallen, 
the rule being, that Aſteri per alterum non debet iniqua conditio inferri *, 


Tur lords of ſeſſion, in declarators of irritancy for contractin 
debts, allow ſome time to the contraveener to purge the irritancy, by 
payment of the debts; but where the irritancy is incurred, by the heir's 
not engroſſing the clauſes in his right to the eſtate, they will not al- 
low it to be purged . This laſt is a complete deed of contravention, 
which ſubjects the eſtate to the payment of the heir's debts, Et fac- 
tum infectum fieri nequit ; the titles made up in contravention of 


the entail cannot be undone: but the other only becomes ſuch a con- 
travention, upon the eſtate's being adjudged for the debts, and Zhere- 


by evitted, which, by purging the debts, is prevented; for eviction 
cannot happen till declarator is obtained, 


Tx heir of entail is in ſome tailies declared to irritate the right 


clauſe, But thoſe againſt whom the irritancy is declared, 3 f 
e 


the 


142. Con- 
tracting of 
debts infers 
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unleſs the e- 
ſtate be there- 
on adjudged. 


143. In what 
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purgeable. 
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reſt, under - 
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arty that 
incurs it, and 
extends not 
to his iſſue ; 
can the con- 
traveener 
ſucceed on 
failure of an- 


— —— 2 
—— 


— — LEY * = - I. 8 = — * 
4 — o ew * LIC * — — «0 — 94 
— 4s Tape war = 
g W „ __ * 
2 4 p —_—_ — TINT Ex) 3 1 


0 
4 4 *# # X i * 
: 2 4 _—_—— 
- = = — g — 
- — — 5 
— 41 * > - 
—  — — — — — 


5 
: 
| 
"1 
. 
1 
: 
L 
[ 
A 
x 
nn 
. 
1 | 
* 
| | 
* 
Ty 
4 
bu 
g 5 
} 
41 
. | 
| : 
oF: | 
* 
We 
* 
334 
"0 
all! l 
IH | 
. 
we | 
ix 
1} : 
75 
; : 
: : 
_ - 
oy | 
N 
21 
1 | 
+ 4 
: 
1K | 
8 | 
| 
4} 
= F 
l 1 | 
: } [ 
a 4 
_ 


other branch 
of the tailie, 
whereby he 
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the cſtate than by the laſt termination on Heirs whatſoever, if they 
come under that deſcription, as to the perſon whoſe heirs at law are 
thereby called * If the contraveener is declared to forfeit his right, 
without adding either that it ſhall be for himſelf alone, or that it ſhall 
be for himſelf, and the heirs of his body, it is underſtood to be only 
for himſelf, and not for the heirs of his body“; by the rule of law, 
Semper in dubiis benigniora preferenda ſunt, that, in doubtful caſes, 


the moſt favourable interpretation is to be preferred. 


145. Whe- 
ther a condi- 
tion of irri- 
tancy, upon 
any of the 
members of 
tailie their 
committing . 
treaſon, is eſ- 
fectual, if the 
event hap- 

n: the 
grounds for 
upporting 
ſuch condi- 
tion. 


146. Theſe 
rounds an- 

| ny and 

the conditi- 

on diſproved. 


By the ſtatute, © it is declared law ful to the ſubjects to tailie their 
« eſtates, under ſuch conditions and proviſions as they ſhall think fit, 
« and to affect their tailies with irritant and reſolutive clauſes, declar- 
« ing, that it ſhall not be lawful to the heirs of tailie to do any deed 
&« whereby the eſtate may be evicted, &c.” And it is thought by ſome 
lawiers, that one may in his tailie provide, © That, upon any of the 
« heirs of entail's committing treaſon, he ſhall forfeit the eſtate to 
the next heir;” that this is not an encouragement to any of them 


to commit treaſon, but, on the contrary, a mean to prevent it; for 


that, as the heir in poſſeſſion would not be reſtrained by a ſenſe of 
his duty, and the ſevere pains of high treaſon, juſtly introduced for 


the ſafety of the government; ſo this is an additional puniſhment up- 


on him, that tho' he might perhaps eſcape the juſtice of the law, by 
procuring a pardon, or, by death before conviction, tranſmit the 
eſtate to Js heirs, yet, by this proviſo, he ſhall forfeit it to the next 
heir of entail, who, in proſpect of the ſucceſſion, would be firm and 
conſtant to his allegiance. This is the opinion of Sir George Mac- 
kenzie , who otherwiſe favoured very much the royal prerogative. 


Bur, notwithſtanding the premiſes, I conceive, that ſuch proviſo in 
a tailie can have no effect to prevent the conſequences of an attainder 
of treaſon ; for, in the firſt place, the public law having enacted the 
pains of treaſon, thoſe cannot bealtered or varied by the conventions of 
private parties, Jus publicum pactis privatorum mutari non poteſt *; fo 
that if, by an attainder for treaſon of the heir of entail, the eſtate 
would fall under his forfeiture, the tailier could not make ſuch eſtate, 


in that event, to go to the next heir: and it would ſeem likewiſe to 


be an pane agg to commit treaſon, as the tailies are commonly 
formed at preſent, vig. with a proviſo, that the heir's contraveening 


ſhall only infer an irritancy againſt himſelf, but not againſt the next 


heir, tho' deſcended of his body. And it would like wiſe be repug- 


nant to another rule in law, that Nemo poteſt ita cavere ne leges in ſuo 


teſtamento locum habeant, none can make ſuch ſettlement, as that the 


o 


law ſhall not take place in queſtions touching the ſame, which indeed 
is to the ſame import with the former, And on this ground Sir Tho- 
mas Hope wholly rejects ſuch conditionf; At preſent it is thought 
ſo untenable, that tho', in the ſtrict tailie of Gordon of Park, com- 
pleted by regiſtration, charter and ſeiſin, this was one of the irritant 
conditions, yet, on the attainder of Sir William Gordon of Park, 
the heir of entail, the claimer of that eſtate did not inſiſt upon the 
breach of that condition, as a ground in ſupport of his claims. 


AND farther, tho' ſuch condition were lawful, yet the breach of 
it, by committing of treaſon, could have no operation in prejudice 
of 
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d Novel. 159. 
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leg. abr. ad 
d. novel. 
Voet, ad 
Saum Trebel. 


d 33» 

Greg. Thol. 
ſynt. juris 

1. 42. c. 10. 
n. 5. Chopp. 
de. _ 
Paris I. 2. 
tit. 4. n. 13. 
© 20 Geo. II. 


fP. 1493. 
c. 50. 


8D. P. 1493. 
C. 51. &c. 
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of the crown, by the irritancy incurred: for the heir's incurring an 
irritancy, by contraveening that, or any other condition of the entail, 
could not avail till the irritancy were declared, and from ſuch time 
only, as the act 1685 imports, and daily practice confirms; and till 
then, the title of the heir to the eſtate ſtill ſubſiſts, notwithſtanding 
his contravention. Now by an attainder of treaſon, whatever heri- 
table ſubjects belonged to the perſon attainted, at the time of the trea- 
ſon committed, fall under his forfeiture; fo that it were abſurd to 
declare the irritancy of his right, after the ſame is gone, and the 
eſtate veſted in the king by the attainder, I ſhall have occaſion, in 
another place, to Aiſcul: the queſtion, how far, by an heir of entail's 
attainder for treaſon, the entailed eſtate is forfeited to the crown. 


SOME of thoſe ſtrict entails tend to infer a perpetuity of the eſtate 
ſubje& thereto, which no doubt is an inconveniency ; but, at the 
ſame time, ſuch ſettlements were allowed by the civil law, tho' the 
emperor Juſtinian at laſt made a kind of temperament in this caſe,v/z. 
that unleſs the will of the teſtator was very expreſs, the Fide:-com- 
miſſary ſettlement ſhould not endure beyond the fourth generation“. 
And ſtill ſuch perpetuities are in uſe in many countries, particularly 
in Holland, and elſewhere ©: but in France, they cannot be extend- 
ed beyond the fourth generation; and it is ſubmitted to the wiſ- 
dom of the parliament, how far ſome ſuch limitation might not be 
put to future ſettlements, that our ſtrict entails may be reduced, as 
not to run into perpetuities. ä 


It is declared, by the late ſtatute ©, law ful for any perſon ſeiſed in 
a tailied eſtate, to ſell and reſign, ad perpetuam remanentiam, the ſame, 
or part thereof, which his majeſty, his heirs or ſucceſſors ſhall think 
fit to purchaſe ; the price of ſuch lands being to be laid out and ſettled 
to the ſame uſes, and with the ſame limitations and reſtrictions, as 
ſuch lands were ſettled before the ſale thereof, in manner directed by 
the act: the preamble ſets forth, That this may be neceſſary for the 
« preſervation of the public peace, and farther civilizing the inhabi- 
© tants of the Highlands of Scotland ;” but rhe ſtatutory part does 
not mention the liberty thereby granted, as limited to theſe places. 


TaILIEV are to be ſtrictly interpreted, becauſe reſtriction of pro- 
perty is unfavourable. Hence, of old, tailies of all kinds, whereby 
the courſe of lineal ſucceſſion was altered, were eſteemed ſo odious, 
that we have an expreſs ſtatute declaring it © Againſt juſtice and good 
« conſcience, for ſuperiors to receive reſignations in prejudice of the 
&* r:ghteous heirs*,” 
_ the ſucceſſion deſcends to them by right of blood, and proviſion 
of law, 'and therefore they are ſtill called Right Heirs; for this rea- 
ſon our kings, at their majority, always revoked ſuch tailies and re- 
ſignations from heirs-general to heirs-males. Heirs at law are Heirs 

encral, becauſe they ſucceed by an univerſal repreſentation, and are 
primarily liable to the anceſtor's debts: but then there is a juſt excep- 
tion in one of theſe ſtatutes, as to a man's conquelt ; for, as the act 
bears, „It is not againſt conſcience, that one who acquircs right to 
lands take it to ſuch heirs as he pleaſes*;” whereas, in eſtates de- 
ſcending from anceſtors, the heirs in the inveſtitures, eſpecially, if 


likewiſe 


Heirs of line, or heirs at law, are ſo termed, be- 
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likewiſe heirs by right of blood were deemed to have a kind of e- 
ſtabliſhed claim of ſucceſſion, which it was thought the preſent fiar 
ought not to deprive them of. | 


For the ſame reaſon, viz. that reſtriction of property is odious, 
the irritant or reſtrictive clauſes cannot, by implication, be extended 
beyond the caſes expreſsly provided againſt. I hus, if the entail only 
irritates the heir's right, upon their not uſing the name and arms of 
the family, without any prohibition as to the aliening the eſtate, or 


contracting debt thereon, they may ſell the eſtate, and contract debts 


on the fame at pleaſure : or, if the tailie provides only againſt con- 
tracting debt, and declares the heirs thereupon to forfeit their right, 
and the eſtate to devolve on the next heir, they may ſell the eſtate, with- 
out incurring any irritancy of their right, and the purchaſer is fafe ; 
tho', for certain, the tailier's intention was to fence and guard his 
ſettlement againſt a total alienation, ſince he even ſecured it againſt 
any of the heir's debts affecting the ſame : this was ſolemnly adjudged 
by the lords of ſeſſion, and their judgment affirmed by the houſe of 
peers in the laſt reſort *. Nor will a prohibition to alter the ſucceſſion, 
with a proviſo irritating the contraveener's right, in caſe of ſuch al- 
teration, bar a total ſale of the cſtate*: wherefore the rule of law, 
that Expreſſa nocent, non expreſſa non nocent e, ſtrictly holds in tailies, 
ſince no implied prohibition is regarded in them. 


TaiL1Es are moſt frequent in lands for the preſervation of fami- 
lies, but they ſometimes occur. in bonds, and even in, moveables. A 
bond “ Payable to one, he being in life, and after his death to ano- 
« ther,” may be freely uplifted by the creditor firſt named, and the other 
is underſtood as heir of proviſion to him, and as ſuch is liable in va- 


| torem, or to the value of the ſubje& for his debts; but being a condi- 


tional fiar, and his right not depending upon a failure of heirs of the 
inſtitute, he requires no ſervice. But, if the right is taken * To one, 
« and the heirs of his body, whom failing to another,” the ſubſtitute 
muſt be ferved heir, to ſhew, that the heirs of the inſtitute's body have 
failed. A bond of borrowed money being taken © To the creditor, 
e and the heirs of his body, which failing, to return to the debt- 
* or,” this is holden only as a gratuitous ſubſtitution, which the cre- 


ditor may alter at pleaſure, unleſs an anterior onerous cauſe was 


ſhown. Bonds taken by parents to children, and, failing them, to 


other ſubſtitutes, may be altered by a merely gratuitous deed of the 


inſtitute, The caſe would alter, if there was a mutual ſubſtitution of 
the children to one another in ſuch bonds, which are however ſub- 
ect to their onerous debts, or even rational deeds of adminiſtration. 
Payment made by the debtor to ſuch inſtitute will liberate him, un- 
leſs the bond contain, "That the debtor ſhall not pay without the 
« ſubſtitute's conſent,” for then he will be liable to a ſecond pay- 
ment, if the ſubſtitute conſents not to the firſt*. Moveables may 
likewiſe be tailied, ſo that they cannot thereafter be gratuitouſly alie- 
nated in prejudice of the ſubſtitute : but ſtill ſuch bonds, of this laſt 
kind, may be affected by the inſtitute's debts*; and purchaſers of ſuch 
2 bona fide, are ſecure, in reſpe& of the free commerce of 
them. 8 


WHERE 
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e Net. deciſ. 
57. | 


fNewt. decil. 


54. June 10. 
I 707. Mac- 


Donal. 


Hume, de- 
wil. 95. 


JIT. III. 


Tailies or Entails. 589 


Wurxkx the tailie is duly recorded, and the irritant clauſes con- 
tained in all the conveyances, the next ſubſtitute is ſufficiently ſecur- 
ed by the irritancy of the preceeding heir's right, and of the debts 
and deeds contracted by him in contravention of the tailie ; but where 
the tailie is not duly recorded, or the irritant clauſes not repeated in 
the heir's title of conveyance, whereby his onerous debts and deeds 
are valid, the next heir of entail has action againſt the contraveen- 
er, and his heirs of line, to purge the entailed eſtate of thoſe deeds 
of contravention ?: if it were otherwiſe, the heir of tailie might omit 
inſerting theſe clauſes, and ſell the eſtate, or contract debts to the 


value, ſo that the irritating his right would be of no uſe. 


IT has been frequently made a queſtion, whether an eſtate being 
provided, in a contract of marriage, to the heirs of the marriage, the 
ather can make an entail of the ſame, under ſtrict irritancies, to bind 
ſuch heir? It is contended on the one part, that ſuch heir is intitled 
to take the eſtate 7anguam optimum maximum, and that the father can 
by no voluntary gratuitous deed prejudice him, and conſequently 
that he cannot reſtrain him in the exerciſe of his property, and in 
effect make him only a liferenter of the eſtate. And on the other 
hand, great reaſons may be urged in behalf of ſuch power, as above. 


I ſhall only add, that a reſervation, in ſuch ſettlement, to the father 
to execute a ſtrif entail of the eſtate, will not alter the caſe ; for, if he 


ſhall burthen the heir of the marriage with extraordinary hardſhips, the 
tailie will be deemed fraudulent, and ſet aſide, which is all the length 
the court hath gone; and indeed it would ſeem abſurd, that one, who 
has power to ſquander the eſtate, ſnould not be able, by a rational deed, 


to ſecure it from being deſtroyed by an extravagant heir, the intent 
of ſuch proviſion being the continuance of the eſtate in the family. 


Ir one diſpones his eſtate, and makes a ſtrict tailie, impoſing upon 
the diſponee, and all the heirs of entail, the ordinary irritant and 


reſolutive clauſes, it may be queſtioned, if the diſponee incur a con- 
.travention, how the next heir of entail ſhall make up a title to the e- 
Fate; ſince the method directed by the ſtatute is, "That he purſue de- 


clarator of the contravention, and ſerve himſelf heir to him that died 
laſt infeft in the fee, and did not contraveen; now, in the caſe ſuppoſ- 
ed, the maker was denuded, and there is none to whom the next 


heir can ſerve himſelf, except to the diſponee who did contraveen. 


I conceive, that the next heir may, in a declarator of irritancy of the 
diſponec's title to the eſtate, conclude, that the ſame ſhall be adjudg- 
ed to him the purſuer, wherein he muſt prevail: and, upon ſuch ad- 
judication, he may procure a charter from the ſuperior, in terms of the 
tailie, and thereon infeft himſelf; for the method preſcribed in the 
act is calculated to the ordinary caſes of any of the heirs of tailie their 


AND this would ſeem the only method the next heir of entail can 


follow, where the preceeding heir is attainted of treaſon, whereby, 
thro' the corruption of blood, he can have no heir. If he is found on- 


ly to forfeit the eſtate for his life, the corruption of blood could be 
no bar to the next heir's ſucceſſion, tho' a deſcendant of the perſon 


attainted ; for he takes the eſtate per formam doni, as the Engliſh 


o KKKKEKKEK lawiers 


152. Where 
a ſtrict tailie 
is not duly 
recorded, the 
incumbent's 
debts aſſect 
the eſtate; but 
the next heir 
has a claim 
againſt him, 
or his repre- 
ſentatives in 


one, who re- 
ſerves power 
in hiscontract 
of marriage, 
to tailie his 
eſtate, can 
make a ſtrict 
entail in pre- 
judice of the 
heirs of the 
marriage. 


154. If a diſ- 
ponee, under 
a ſtrict entail, 
incurs an ir- 
ritancy, how 
does the next 
heir make 
up a title to 
the eltate. 


contraveening the ſame, but cannot exclude this other manner of 
making up a title to the eſtate, where the diſponee contraveens. 


155. How 
does the next 
heir make up 
a title to the 
eſtate upon 
the incum- 
bent heir's 
being attaint- 
ed of treaſon. 


156. If the 
tailie is ſtill 
perſonal the 
eſtate is not 
chargeable 
with the 
heir's debts ; 
does he incur 
an irritancy 
thereby, 


157. The 
ſtatute 1685, 
as to record- 
ing tailies, 
exte ds not 
to tailies ex · 
ecuted before 
its date, 
which muſt 
be governed 
by the pre- 
ceeding laws, 
but does to 
the convey- 
ances of the 
ſame; the not 
recording a 
tailie no irri- 
tancy, but 
the heir may 
be compelled 
to do it. 


158. If che 
tailie con- 
tains a pro- 
hibitory 
clauſe to con- 
tract debt, 
but no irri- 
tancy, the 
next heir in- 
titled to have 
the tailied e- 
ſtate relieved 
of the debts. 


159. Wnat iſ 
an heir of en- 
tail rebuilds 
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lawiers ſpeak in the caſe of fees-tail, or in virtue of the ſettlement 
in the entail, whereby the next member of tailie is called, ſuch heir 
has an intereſt to have the lands upon the irritancy of the preceeding 
heir's title, to deſcend or to be adjudged to him, free of all incum- 
brances thereon by his deeds or crimes. 


Ir the tailie, containing ſtrict, irritant and reſolutive clauſes, remains 
ſtill a perſonal deed, the heir, who makes up a title to it by a gene- 
ral ſervice, cannot charge the eſtate with debts; becauſe the creditors, 
who contract only on the faith of the perſonal right, and not of the 
records, are not in bona fide, ſince they muſt fee, from his right, that 
he is diſabled to contract any debts upon the eſtate. The court of 
ſeſſion indeed found the eſtate in ſuch caſe chargeable with the debts 
of ſuch heir *, but the houſe of peers reverſed the judgment: nor can 
ſuch heir incur an irritancy by ſuch contractings, the debts remain- 
ing perſonal ; nor by not repeating the clauſes in his general retour, 
whereby to make up a title to the tailie*: for that was a previous ſtep, 
and the clauſes were to have been engroſſed in the charter and ſeiſin, 
to be expedited on the tailic, which is all that the ſtatute requires, 


Tux foreſaid ſtatute * concerns only tailies to be made thereafter, 
as to the neceſſity of recording them; but, as to inſerting the reſtric- 
tive clauſes in the conveyances to heirs, it extends to all ſuch as ſhould 
happen after the act, whether the tailie was before or after“; and 
truly, by the law before the ſtatute, theſe clauſes behoved to be re- 
peated in all the ſubſequent ſeiſins, or otherwiſe were not effectual 
againſt creditors. What infers an irritancy of the heir's right muſt be 
judged from the ſtatute, and the import of the clauſes ; but the not re- 
cording it in the regiſter of tailies, whereby the heir's deeds in favour 
of cen lives are good, is no irritancy, unleſs it is expreſsly fo provid- 
ed in the tailie; becauſe the act does not declare this omiſſion an ir- 
ritancy: but the next, or even a remoter ſubſtitute, may inſiſt againſt 
the incumbent heir to regiſter it, both in the regiſter of tailies and ge- 
neral regiſter, that ſo the ſubje& may be preſerved to them in the event 
of their ſucceſſion*. I conceive that every member of the tailie may 
inſiſt in ſuch action, for he has an intereſt therein which poſſibly 
may take place, and he is intitled to fave it; and indeed a remote 
ſubſtitute may purſue even declarator of contravention of the tailie, 
where the nearer heir neglects to do it*, becauſe he has an intereſt to 


have the eſtate preſerved. 


WHERE the tailie contains prohibitive clauſes to contract debts, 
but does not bear any irritancy of the contraveener's right, the 
debts are effectual, it being againſt common juſtice that the debtor 
ſhould retain his full right, and his creditors loſe their payment, as 
was above mentioned ; but, in that cafe, the next, or any other ſubſti- 
tute, who may ſucceed as heir of entail to him who contraveens, has 
good action againſt him, or his repreſentatives, whereby to oblige him 
to purge the tailied eſtate of the debts, as was juſt faid of a tailie with 


irritant clauſes not duly recorded. 


Ir houſes, under a ſtrict entail, happen to be burnt, or become 
ruinous, and muſt be rebuilt, the heir who rebuilds them is intitled 


10 


* Hume (tai- 
lies) 436, 
23. Nov. 
1731. Bailie, 
b Hume, de- 
ciſ. 79. Stew- 
art, reverſe 


or appeal, 
. 1685. 


Hume, de- 
ciſ. 34, 60, 
89. 


e Bruce, July 


15. 1715. 
Shaw. 


f Fount. 6. 


Jan. 1697. 
Simpſon. 
Hume(tailies) 
P- 435+ Jan. 
1723. Irvine. 


a Fount, Feb. 
22. 1706. 
Temple, 


b June 23. 
1713. Scot, 
c L. 35- ff. 
de reg. juris. 


à D d. July 


15.1715. 
Schaw. 
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to the expences, as a burthen upon the tailied eſtate; and may purſue 
a declarator to that effect; but as to ordinary repairs, or arbitrary 
meliorations, he has no claim of reimburſement from the entailed 
eſtate ; nor for the intereſt of debts wherewith the eſtate was bur- 
thened, and which are paid by him; but it ſhould ſeem, that, as to 
principal ſums ſo paid, they {till lie a burthen on the tailied eſtate, 
if he takes conveyances thereto; but that, if he take diſcharges of the 


ſame, they being extinct, can no longer remain a burthen on any 
ſubject whatever. 


Ir has been already obſerved, that ſimple tailies, or thoſe which 
contain only a deſtination of heirs, may be altered at pleaſure by the 
firſt maker, and any member of tailie for the time; and that mutual 
tailies, and thoſe for onerous cauſes, are ſubject to all the neceſſary 
and onerous deeds of the reſpective fiars for the time; and even tai- 
lies, with irritant and reſolutive clauſes De non alienando et non con- 
trahendo debitum, unleſs perfected in the terms of the ſtatute, and the 
clauſes repeated in all the conveyances, may be evacuated by the one- 
rous debts and deeds of the heir conttaveening, and much more 
thoſe which have only prohibitory clauſes, without any irritancy of 
the debts, and contraveener's right; but tailies, tho' of the ſtricteſt 
kind, and recorded duly, may = recalled at pleaſure by the maker, 
if he ſtill remain fiar : and even tho' he becomes bound to reſign 
in favour of another in fee, whom failing, certain heirs of tailte, 
by a deed duly executed and recorded, yet, before he is denuded by 
infeftment taken upon the reſignation, he may revoke it with con- 
ſent of the inſtitute *, by the rule, Unumquodgque eo modo di ſſolvitur 

uo colligatum eft , Hence, for the ſame reaſon, if an entail is made 
jointly by the father liferenter, and the fon fiar of the eſtate, and de- 
clared only revokable by their joint conſent, it cannot be revoked by 
the fon after the father's death, the tailie being a compleated deed, 


and the father's intereſt, and the heirs thro' him, cannot be preju- 
diced by the fon . 


Ir a deed of entail, containing ſtrict, prohibitive, irritant and re- 
ſolutive clauſes, is duly recorded, and hath taken effect by charter 
and ſeiſin thereon, with thoſe clauſes contained therein, as the ſtatute. 
directs, it cannot be altered or infringed by any of the ſucceſſive heirs 
of entail, who muſt likewiſe inſert thoſe clauſes in their titles to the e- 
ſtate, on pain of incurring an irritancy of their right, at the ſuit of any 
of the ſubſtitutes, in manner above related: but ſometimes the tailie 
comprehends proviſos inconvenient and prejudicial to the intereſt of 
the family to whom it was intended the eſtate ſhould be preſerved to 
the beſt advantage. In ſuch caſe application may be made to the 
parliament to relieve the heirs of entail of thoſe inconveniencies, in 
order to anſwer the original intent of the maker of the ſettlement. 


THvs, in the tailie of the eſtate of Dirleton, made by the ou 
judge and lawier Sir John Nisbet, no power was allowed to any of the 
heirs of entail to grant leaſes of the lands beyond their own lifetimes : 
andon that account there happened a great fall of the rents; as like- 
wiſe, ſome parts of the eſtate had certain ſmall feus interjected, which 
was inconvenient, ſince the ſame could not be improved; and there- 

| tore, 


a ruinous 
houſe, or 
pays debt 
wherewith 
the entail is 
bur thened. 


160. How far 
can tailies be 
altered or re- 
called by the 
maker after 
the ſame are 
recorded. 


161. Heirs 
of entail, un- 
der (tri& ir- 
ritancies, 
ſometimes re- 
lieved, by the 
parliament, 
from incon- 
veniencies 
detrimental 


to the eſtate. 
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fore, upon application to the parliament by the preſent Mr. Nisbet 

of Dirleton, with conſent of all the ſubſtitutes that were of age, liber- 

ty was granted, by act of parliament, to him and the other heirs of 

entail, to let the lands for nineteen years ; as likewiſe to exchange 

certain parts of the entailed eſtate for other lands more convenient, 

to be ſubje to the terms of the tailie, under ſeveral precautions to 

be obſerved in granting theſe leaſes, and making ſuch excambion a. An. 1750. 
And there is no doubt, but, in ſuch like caſes, the parliament will 

give relief to heirs of entail, for the benefit of the family, and im- 
provement of the eſtate, 


162. The ef IN granting original feus, there may be reaſons for the ſuperior's 
6g reſerving divers Pn. to himſelf, other than what is ordinarily in- 
turn of the cident: thus, it may be provided, that, Failing heirs of the vaſlal's 
— de the body, on whom the eſtate is ſettled, the fee ſhall return to the ſupe- 
ies. rior. This ſeems, from the nature of the thing, only to import a 
ter, failing naked deſtination ; for ſince, notwithſtanding ſuch proviſion of return, 


the vallal e the vaſlal could alienate the eſtate in prejudice of the heirs of his bo- 


heirs of his , 3 
body. dy, who are called preferably to the ſuperior, it is impoſſible the ſu- 
perior's intereſt can be ſtronger than theirs; but if it appear ſuch re- 
turn was for an onerous cauſe on the part of the ſuperior, it can- 
not be altered, more than any other ſuch tailie, gratuitouſly, but may 
be evacuated by onerous deeds b. » Hume, g. 
. Feb. 1717. 
Duke of 
SECTION XII. Parts and Pertinents, or Appurtenances of Fees, Douglas. 26. 
Jan. 1726. 
163. Free In the laſt place, I am to take notice of ſome of thoſe particulars Cale. 
iſh and entry hich uſed to be expreſſed indif poſitions or charters, tho' they are im- 


always impli- „ . a 
ed in diſpoli plied in the right of property as Parts and Pertinents, or Appurtenan- 


Hows of ces, and ſo need not be mentioned; but, for the more ſecurity, it is 
5 almoſt always done in the ordinary courſe of ſtile, and particularly in 
the clauſe of the charter called the Tenandas; in which of old, even in 
rights from the crown, the limitation of the fee, and courſe of ſucceſſi- 
on therein, and proviſion of return, if any ſuch was in the caſe, uſed 
to be contained, and not in the diſpoſitive clauſe. I ſhall touch upon 
the moſt material of them. The firſt is, Free Iſh and Entry, or acceſs 
to and from the lands; without this the lands cannot be poſſeſſed, and 
ſo it muſt be implied. It carries all neceſſary and convenient paſſages 
thro' the diſponer's grounds, and ſuch as were accuſtomed at the date 
of the right through the grounds of neighbouting heritors. I ſhall 
{peak fully of Ways == treat of ſervitudes ©, tho indeed this is none, © Infra tit. 7. 
but only the natural reſult 'of property, viz. liberty to enjoy it. 


164. As He- INFEFTMENT in the property likewiſe carries the privilege of brew- 
—_ ing ale and other liquors. 'T his being a manufactory of the fruits, the 
brewing; to proprietor cannot be reſtrained from uſing it within his own ground, 
whom the and therefore the clauſe giving that liberty is ſuperfluous; becauſe, 
_— without it, the privilege is implied in the right of property“. The 9 Newt. de- 
* ſettling oſtlaries, inns, and houſes for entertainment, and overſeeing cif. 14. 
tertainment them, that they be provided with all conveniencies, is committed to 
—_— magiſtrates of borows, and to the lords and barons in the coun- 

try, within their own territories © ; but, on account of the duty of ex- P. 1535- 


ciſe, brewaries are under regulations in that reſpect. c. 18. 


DivERs 


® ſuly 27. 
1724. heirs 
of Roſeburn, 
Craig,p.184. 
v L. 1.pr. ff. 
uſuf. quem- 
admodum 
caveat. 

cP. 1491. 
c. 25. 


d Craig, lib. 2. 
dicg. 8. § 15, 
Stair, b. 2. 

tit. 2. § 60. 


ex Geo. I. 
©. 7 


f Nov. 22. 
1748. Pit- 
foddels. 


2Þ. 1503. 
c. 74. 
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Dr vs other emoluments of the fee paſs therewith as part and 

rtinent. Thus, Woods, Lochs and Coal, within one's property, 

long to him as owner of the ground, and he may cut the wood, 
drain the loch, dig and win the coal at his pleaſure. If the loch is 
between two contiguous heritors, it belongs to them equally, unleſs 
it is provided otherwiſe by the rights. Woods and coal are truly 
part of the fee, and therefore ſimple liferenters of the lands have 
no power of diſpoſing of them for ſale, but may take what is pro- 

r for the uſe of their houſes and families; but, if they have the 
iferent of a wood that is cut by hags, i. e. conſtant yearly parcels, 
or of a conſtant going coal, they may take and diſpoſe of the profits 
in the ſame manner as the fiar was. in uſe to do, but cannot exhauſt 
them, by cutting more hags, or employing more coal-hewers than 
formerly was accuſtomed. The fame rule will hold in a ſtone- 
quarry, and in all minerals, as in coal *, for the liferenter muſt uſe 
the thing Salud ſubſtantid. He cannot alter the courſe of working 
or managing the ſubject, and for that purpoſe he found caution by 
the civil law, Uſurum ſe boni viri arbitratu®; or, as our ſtatute hath 
it, That he ſhall not waſte or deſtroy the ſubjects, but hold them in 
ſuch like kind as he receives them ©, of which more fully hereafter. 


IF there was a going coal or mine at the time of granting a =” 
per wadſet of the lands, the wadſetter may continue it in the ſame 


manner; becauſe the granting the wadſet, in ſuch caſe, imports the 
fiar's conſent, and it is preſumed regard was had to that benefit ; 
but otherwiſe the ſubje& muſt be reſtored, at the redemption, in the 
ſame condition as when the wadſet was granted, and the wadfetter 
is anſwerable for the damage done to the ground; and the profits re- 
ceived from ſuch coal, mult be imputed toward payment of his wad- 
ſet ſum; and the caſe is the ſame of a mine ſet down by him. 


FowLinG, Hunting and Fiſhing, within one's ground, is im- 
plied in the nature of property, tho' it is for the moſt part inſert in 
the right, but will not extend to a power of killing Swans, Deer or 
Salmon, unleſs it is ſpecially granted by the crown, theſe being un- 
derſtood to fall under the royal prerogative*. The heritor likewiſe 
mult uſe his property agreeably to the acts for preſerving the game: 
nor mult one, who has the privilege of fiſhing in public rivers, de- 
{troy the fry of the fiſh, or uſe it in forbidden times, viz. between the 
laſt of July and the 12th of November: the offender is liable in 5 /. 
Sterl. and may be convicted before one juſtice of peace, by the oath 
of one credible witneſs ©; nor can he make any operations upon the 
public river, or branches of it, for the conveniency of his fiſhing, to 
the prejudice of the neighbouring heritor's ground. 


Ir Fiſh-ponds, Forreſts or Deer-parks, Dove-houſes, Cunningares 
i. e. Warrens for conies, are upon the lands, they will follow of courſe 
the diſpoſition of the lands, but they are frequently expreſt to avoid 
diſpute. Heritors, by an old ſtatute, are invited to make cunnin- 


gares and dove-cots amongſt other policies therein mentioned s; 
but thereafter a limitation was introduced as to dove-houſes, that 
none ſhall build them but ſuch as have 10 chalders of victual, 
of yearly rent in lands or tithes, within two miles of the ſame, 


and 


LILILLTII 


165, W 
lochs * 
coal, follow 
as parts of 
the ground; 
a liferenter's 
or proper 
wadſetter's 
intereſt in 
woods or 
coal. 


166. Fowl- 
ing, hunting 
and fiſhing, 
within one's 
property, the 
privilege of 
the proprie- 
tor, but ſub- 
ject to regu- 
ions. 


167. Dove» 
houſes, and 
warrens for 
conies, fiſh- 
ponds, and 
deer parks, 
how manag- 
ed, reſtrained 
or ſecured a- 
gainſt breach- 
es: may the 
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deer, doves or and they can have no more than one, even in that caſe*®, The F. 1619. 
conies be kil- . 10 c. 19. 
led, when reaſon of this reſtriction appears to have been, that they were increaſ- 
found at large ed to an exceſſive number from the time of the foreſaid invitation, 
— tg in and pigeons are moſt prejudicial to the neighbourhood in deſtroying 
their corns. The ſame reaſon would ſeem to hold as to warrens for 
conies, but probably they were not become a nuſance, by multiplying 
| the ſame beyond meaſure, and therefore they are not reſtrained in the 
| foreſaid limiting ſtatute, or any other ; however, it is the opinion 
of ſome, that new warrens cannot be made, as they are very pre- b Craig, lib. a. 
judicial to the neighbouring heritors corns ; and I make no doubt, eg. 8. g 22. 


| 

| . 

| t the perſons damnified may kill the conies, when found at large, 
[ 

| 


by the rules of the common law. 
| Bu r, by ſpecial ſtatutes with us, tis declared puniſhable, as theft, 
| to take deer out of other mens parks, conies out of their warrens, 
doves out of their dove-houſes, or fiſh out of their ponds, without 
licenſe from the owner © ; but I find no law againſt killing deer, co- . 1474. 
nies or doves found at large, diſtant from their incloſures, more than 5 po 
, gene 1 | | « 1597» 
| againſt killing fiſh in the ſea ; for they are all feræ nature, and none c. 270. 
| has any property in them, except when they are within their in- 
| cloſures ; and therefore the rule in the civil law, that Cedunt occupan- 
| ti, muſt take place as to the ſame, only the ſtatutes introduced for 


preſerving the game muſt not be contraveened, 


| | ONE who purchaſes lands, with a dove-houſe, from one that had 
| the privilege, may continue it, tho' he had not 10 chalders of vic- 
| tual, in terms of the foreſaid ſtatute ; becauſe, being once autho- Jan. . 
| riſed by law, it muſt paſs with the ground, and can be liable to no 1/4, 
| challenge in the poſſeſſion of the ſingular ſucceſſor ; for the ſtatute 
only concerns the Building dove-houſes, that ſuch as do it muſt be 


heritors of lands, to the extent therein mentioned. 
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Tn breakers of dove-cots, warrens or parks, are puniſhable by 
a fine, and reparation of the damage; and, if they are not reſpon- 
{ible in their goods, they may be capitally proſecuted for the third 
fault. This cannot take place, led they have been puniſhed for ep. 1579. 
the firſt and ſecond, becaats that alone ſhows they are incorrigible: © 84. 
but indeed capital puniſhment with us, (or I believe any where) in 
place of fines, is never practiſed, for that were to infli& it for one's 
poverty, and not for his crimes; but, if one have not money to 
pay the fine, the common rule is, that he be chaſtiſed by whipping, 
impriſonment or baniſhment, Qui non habet in ære luat in pelle; which 
Wil cannot extend to capital puniſhment or demembration ; ſo that ſuch 
proviſion in penal ſtatutes is only in terrorem. 
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wh _ THe right frequently bears likewiſe, in general, CommonPaſturage: 
rage how un. this only carries any ſuch ſervitude competent at the date of the right 
II derſtood. on other mens lands to the tenement diſponed, or the paſturage that 
1.4 was in uſe on the diſponer's lands; but will not be efſectual to con- 

| ſtitute the ſervitude of paſturage on the diſponer's own lands, farther 
than was formerly allowed to the tenants of the lands diſponed ; it 
would follow of courſe as pertinent, without being expreſt : the rule 
1s, that it be proportioned to the extent of the lands diſponed, in 
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compariſon with the other lands that have the ſame ſervitude on the 
common; unleſs, by the original conſtitution of the ſervitude, or pre- 
{cription, it is otherwiſe eſtabliſhed :. I have ſpoken already of the 
diviſion of commons, and am to treat afterwards of this, with o- 


ther predial ſcrvitudes e. 


Diseos1T1oNs, for the moſt part, contain aſſignations to the 
mails and duties, or rents of the lands; but that clauſe is uſeleſs, for 
the rents falling due for terms, after the date of the right, follow of 
courſe, a conveyance of the lands implying all the profits that ſhall 
iſſue out of the ſame, If the diſponer is in the natural poſſeſſion, the 
crop that is ſown will not belong to the diſponee, unleſs it is expreſsly 
made over; becauſe fruits of induſtry, even before ſeverance, are conſi- 
dered in our law as quite diſtin& from the lands, and therefore accrue 
not to ſingular ſucceſſors therein, nor do they fall to the heir; but the 
natural fruits, before they are reaped, according to the common 
rule, as pars fundi, go to the heir or ſingular ſucceſſor in the lands. 
The obligation upon the ſeller or diſponer, to put the purchaſer into 
the void poſſeſſion of the lands diſponed, is ſatisfied by the acquirer's 
having right and acceſs to the rents of ſuch lands as were not in the 
diſponer's proper occupation, but poſſeſſed by tenants, and by his 
making void the ground poſſeſſed by himſelf. "The Warrandice, in 
diſpoſitions of lands, imports not, that they are free of tacks, which 
being clothed with poſſeſſion, tis preſumed that the purchaſer knows 
and takes his hazard of them, tho' tis ordinary and proper to except 
them from the warrandice, to prevent miſtakes ; but, he is not bound 
to ſtand to any backbond, diminiſhing or burthening the rent con- 
tained in the tacks, that being only perſonal, not affecting ſingular 
ſucceſlors; nor is the 7 ſubject to tacks, bearing a ſimulate 


tack- duty, or an eluſory termination of ſome thouſands of years, of 
which more afterwards d. 


Tn E diſpoſitive clauſe, in a charter or diſpoſition, is commonly 
concluded with a conveyance of the Whole parts and pertinents of 
the ſubject diſponed ; but theſe would follow of courſe, without 
ſuch words, by the rule that Acceſſorium ſequitur ſuum el 
the extent of the tenement, or what belongs to it, as falling under 
that denomination, is only known by 18 eſſion. If the adjacent 
heritors have had a promiſcuous poſſeſſion, the ſubject will remain 
Common to them. Diſcontiguity will not exclude a portion of ground 


from being Pertinent of another tenement, unleſs it is poſſeſſed by a 


ſeparate infeftment, tho” it cannot in propriety be called Part of ite. 
Pertinents comprehend all predial ſervitudes, as belonging to the do- 
minant tenement, and — as burthens on the ſervient tenement, 
nor will a clauſe of abſolute warrandice import, that the ſame is not 
ſubje& to ſuch ſervitudes*. All duties, emoluments and caſualities, 


inherent to the ſubject diſponed, or anncxed thereto, will likewiſe 
follow it as pertinents or Appurtenances. 


CHARTERS from the crown, and even thoſe from ſubjects, fre- 
| quently contain a grant of Merchete mulierum, the Marchets of wo- 
men. We have this deſcribed in our old law-book *; and it is a con- 
ſideration due to the over-lord, by his vaſſals, upon the marriage of 


any 
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any of their daughters, taxed according to their ”_ There is not 
the leaſt inſinuation of the infamous original aſſigned to it by ſome 
of our hiſtorians and lawiers *, and therefore I muſt doubt the truth 
of it; for ſince there was due to the ſuperior the caſuality of mar- 
riage, upon the heir's marrying, it was thought reaſonable that he 
ſhould have a conſideration on the 2 of his vaſſals daughters: 


the conveying it in the charter imports a diſcharge of the ſame, and 
having gone into diſuſe ſome ages ſince, it is only matter of ſtile. 


CoALIERS and Salters are pertinents of the works to which 
they belong, and paſs therewith as In/trumenta fundi. An Here- 
zeld or Heriot is likewiſe a pertinent of the fee, being the beſt horſe, 
OX or cow, the tenant had at his death; this directly relates to the 
poſſeſſion ; the receiving of it imports an obligation upon the heritor 
to continue the tenant's heir in the poſſeſſion, upon the ſame terms 
the deceaſed poſſeſt, which, I preſume, introduced that caſuality, 
and conſequently it is not due where the tenant had a current 
rack at his death, nor by a fcuar, unleſs ſpecially expreſt in his char- 


ter, as it ſometimes happens b. 


STEEL=-Bow goods, Which are horſes, cows, ſheep, corns, and 
other things neceſſary for the poſſeſſion of the ground, delivered by 
an heritor to a tenant, for the like in value, kind and quantity, to 
be re-delivered by the tenant at the termination of the tack, paſs as 
pertinent of the land, and inſtrumenta fundi, as J have elſewhere 
ſhown ©. Thus, when land is bought at certain years purchaſe, the 
rent being payable for the uſe of the ſteel-bow goods, as well as for 
the benefit of the ground, theſe goods muſt be underſtood conveyed 
to the purchaſer ; eren otherwiſe the whole rent is not made ef- 
fectual to him: and, by the ſame rule, they muſt fall to the heir; 
for otherwiſe he would be deprived of part of the eſtate. Steel- bow 
goods may be feued out with the lands, according to the learned 
Craig *, and conſequently, when ſet in tack, muſt go with the lands. 
lis true, ſuch goods are the tenant's, and may be diſtrained for his 
debts; becauſe the heritor's perſonal claim, to have the like quantity 
delivered to him, cannot preclude them from being ſo affected; 
wherefore, it would ſeem, that an hypothec, paralel to that for the 
year's rent, ſhould be competent to the heritor; and indeed, the 
privilege given to him, by the inſtructions to the commiſſars, upon 
the tenant's executory e, plainly ſuppoſes it; for they are put upon 
the ſame footing with the year's rent. 


THz patronage of a church is frequently annexed to a tenement 
or manour, and, in ſuch caſe, it is called, in the Engliſh law, an Ad- 
vowſon appendant, and paſſes in a grant of the manour as an Appur- 
tenance f; and with us it paſſes like wiſe with the tenement, as: per- 
tinent. "This may ſeem ſtrange, ſince a diſpoſition of the lands will 
not carry a right to the tithes as Pertinent: and by the ſtatutes 1690 
and 1693, the tithes are declared to belong to the patron, ſo that if 
the patronage paſſes as pertinent, the tithes muſt follow of courle; 
and, for certain, that muſt be the caſe, where the patronage 1s an- 
nexed to the ſubject diſponed ; for it being a pertinent or appendant 
to it, the ſuperveening >. aq of the tithes to the patronage could not 


make it independent of the ſame; and even the erection of the tene- 
ment 
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ment into a barony would have no effect on the patronage, unleſs 
it were annexed to the barony ; and to this caſe I apprehend the 
learned Craig's opinion, that patronage is carried as pertinent, 
relates. gh i * N 


Bur, if the patronage is not appendant to the manour or baro- 
ny, it cannot paſs as pertinent ; it is then a patronage in Groſs, a 
right ſubſiſting of itſelf, and belongs to the perſon, independent of 
any lands ; and therefore a diſpoſition of the lands will not carry it, 
even tho' they are a barony; . in ſuch caſe, the right of barony 
has no concern with the patronage, which is an incorporeal right, 
and not included in the barony. The reaſon, that the right of pa- 
tronage was in uſe to be annexed to tenements and manours, was, 
that, = the canon law, it was deemed of a ſpiritual nature, and ſo 
could not, by itſelf, paſs in commerce, but might with the tene- 
ment b. Ever ſince the reformation from Popery, with us, patron- 
ages are frequently bought and ſold by themſelves, and, in ſuch caſe, 
they are not appendant to any manour : and when they are ſeparat- 
ed from the manour, as by ſelling it, and retaining the patronage, it 
then becomes a patronage at large, and cannot pals as pertinent of 
any tenement, barony or manour. Indeed where patronages be- 
longed to an eccleſiaſtical dignity, a diſpoſition of the benefice, viz. 
abbey, priory, or other religious houſe, after the reformation, muſt have 
carried the patronages that were truly inherent to the benefice, in the 
ſame manner as it would all the baronies, and other particulars that 
were parcels of the beneſice, or appurienances thereto, 


Obſervations on the Law of England, in relation to the Premiſes. 


IN the law of England, a diſtinction is made between the terms 
Eſtate, Right, Title and Intereſt in lands. Eftate, or State, ſignifies 
an Inheritance, Freehold, Term for life or years, 'Tenancy by ſtatute 
merchant, &c. which any man has in lands or tenements : a Right, 
properly, is where one is out of poſſeſſion of his eſtate, by diſſeiſin 
or wrong, and has remedy by entry or action; but Right includes 
alſo an eſtate in eſſe, in the caſe of conveyances; thus, if a te- 


' nant in fee-ſimple make a leaſe for years, and releaſe all his right in 


the lands to the leſſee and his heirs, the whole eſtate in Ay LM 
paſſeth. A Title is properly, when a man has lawful cauſe of entry 
into lands whereof another is ſeiſed, for which he can have no ac- 
tion, as title of Mortmain, &c. but legally (Title) includes (Right) 
alſo. Intereſt is regularly taken for a right to a term or chattel real, 


not yet commenced ; but, in legal underſtanding, it extends to eſtates, 
rights and titles“. 


THE terms Right and Tile are promiſcuouſly uſed in our law. 
As to Eſtate, it is generally taken 5 a man's land eſtate, but it 
is frequently applied to moveables, as when we ſpeak of one's Per- 
ſonal eſtate, which comprehends both goods and nomina, or debts due 
to him. Intereſt comprehends every right or title one has to a ſub- 
ject, but ſometimes it is taken for a Collateral or Incidental intereſt, 
as a husband's Intereſt in his wife's eſtate, the common debtor's In- 
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tereſt in his effects attached or arreſted, the heritor's Intereſt in an 
action of poinding the ground, GS. | 


; Tux ſubje& of feoffments is Lands, Tenements and Heredita- 


ments. In ſome ſenſe Lands comprehend not only gardens, arable 
grounds, meadows, &c. but likewiſe houſes, mills, caſtles, &c. and 
this term has in law a great extent upwards ; for, Cujus eſt ſolum, ejus 
eſt uſque ad cœlum; and downwards, u - ad centrum, as carrying 
minerals, or other things, under ground“. 


 TenEMENTS denote not only Houſes, and all 5 Inhe- 
ritances which are holden of another, but likewiſe Offices, Rents, 
Commons, Profits appendant out of lands wherein a man hath any 
frank tenement, and whereof he is ſeiſed. Hereditament is the largeſt 
term of all in that kind; for whatſoever may be inherited is an He- 
reditament, whether corporeal or incorporeal *. | 


AN eſtate of inheritance in lands and tenements is ſuch as deſcends 
to heirs, whether in fee- ſimple or fee-tail : thus, when the ſtatute⸗ 
declared Eſtates of inheritance forfeitable on attainder of treaſon, 
lands in tail were comprehended, and fell under the forfeiture of te- 
nant in tail, which formerly they did not, except for his own life 4, 
And when by ſtatute one was allowed to deviſe his lands of a neſtate 
of inheritance*, another ſtatute was neceſſary to explain it, and reſtrain 
the power of deviſing to lands in fee-ſimplef, for otherwiſe lands in 
tail would have been deviſeable. 


A FREEHOLD, is that whereby one holdeth lands in fee-ſimple, 
fee-tail, or for the term of his own life, or the life of another, and 
none other of a leſſer eſtate than for a term of life can have a free- 
hold. One is faid to be ſeiſed of a frechold, but to be poſſeſſed of o- 
ther eſtates, ſuch as leaſes for years, eſtates by ſtatutes merchant, or 
ſtaple, or by eligit, which are but chattels*. 


Wir us, tenements are underſtood in the ſame ſenſe as Lands, 
and, in place of an Eſtate of inheritance, we uſe the term Heri- 
tage, to comprehend every thing that may be inherited, or that paſl- 
eth to heirs, 


Dos, by which lands paſs, have generally theſe formal parts, 
VIZ. 1. The Premiſes. 2. Habendum. 3. Tenendum. 4. Reddendum. 
5. The Clauſe of Warrantic. 6. Date, Witneſſes, Sealing, and De- 
livery. The Premiſes ſet forth the feoffor and feoffee, the lands and 
conveyance of the ſame, with the conſideration for which it is made; 
the Habendum (to have) is to expreſs the certainty of the feoſſee's e- 
ſtate, but, if the eſtate is expreſt in the Premiſes, it cannot be con- 
trouled by the Habendum ; as if one, by the Premiſes, gives land to 
one and his heirs, habendum to him for life, the Habendum is void, as 
repugnant to what is expreſt in the premiſes d. "The Tenendum (to 
hold), where the fee-ſimple paſſes, it muſt be holden of the feoffor's 
lord, by the ſame ſervice as the feoffor held the lands: this is expreſs- 
ly enjoined by ſtatute i, but which ſtatute does not extend to a gift 
in tail, for the donee, in ſuch cafe, ſhall hold of the donor *. The 
Red- 
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Reddendum is the clauſe which referves or provides to the grantor 

the rent, ſuit, or ſervice . As to the Date, if it is omitted, the time 

of delivery is prefumed the date, and the party, that pleads ſuch a 

; and if the deed bear a date, 

2 be intended to have been delivered of the ſame day it bears 
b | 


Tnosz are the formal parts of a deed, but they are not of the 
eſlence of it; for, without any of them, if one give lands To another 
and his Heirs, without ſaying more, it is a good deed if he puts his 
ſeal to it, and delivers it, and livery accordingly is made; but no well 
adviſed man will traſt to ſuch deed, which the law, by conſtructi- 
on, only makes good, ut res magis valeat ; and therefore form and 
ſubſtance ought to concur to make the deed fair and abſolutely 

ood ©, I ſhall not repeat what I have already mentioned of the 
ormalities of a deed ©, | a, 


Tux formal parts of a deed, in order to conſtitute a right of lands, 
are, upon the matter, the ſame with us as above; but the delivery of 
a deed is always preſumed, and requires no proof, and the witneſſes 
mult be inſerted and deſigned in the body of the deed, and the par- 
tics muſt ſign it before them; and I doubt not, but, if a man diſpone 
lands Simply and Abſolutely, without the ordinary clauſes of file, it 
will be good, but it would require legal diligence, by adjudication, 
to complete the right of fee in the perſon of the diſponee. 


THERE muſt regularly be Livery and Seiſin in all feoffments in 
fee, and In all gifts in tail, or leaſes for life, where a freehold doth 
paſs, and no meaner eſtate is a freehold ; but a freehold cannot be 
transferred to commence in futuro, or at a day to come. Livery and 
Seiſin is a ſolemnity uſed in paſſing or conveying freehold lands b 
delivery of ſeiſin; therefore it muſt be Corporeal freeholds, as houſes, 
lands, &c. for Incorporeal paſs by deed only. Livery and ſeiſin 
was invented, that public notice might be given of the conveyance i. 


IF a man makes a feoffment, or leaſe for life, to commence in fu- 
turo, and makes livery immediately, the livery is void; for the deſign 
of the inſtitution would fail, if ſuch livery did paſs a frechold, ſince 
it could be no evidence of the change of the freehold, and rather 
create than prevent the uncertainty of it; and if a man makes a feoff- 
ment, reſerving an eſtate for his own life, it is likewiſe void, becauſe 
the poſleſſion is not delivered at the time of the notoriety made, Li- 
very muſt be made in the life of the parties, and cannot be made 
after the death of either of them 8. 


THERE are two kinds of Livery of ſeiſin, viz. Livery in Deed, 
and Livery in Law : a livery in deed is, when the feoffor takes the 
ring of the door, turf, or twig of the land, and delivers the ſame to 
the feoffee upon the land, in name of ſeiſin of the ſame, Per ofti- 


um, et per haſpam et annulum, vel per fuſtem aut baculum. Such live- 


ry in deed is two-fold, firſt, by a ſolemn act and words, (as juſt men- 
tioned) the feoffor and feoffee holding the deed and ring of the 
door, &c. and the feoffor ſaying, I here deliver you ſeiſin and poſſeſſi- 

on 
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es for life; 
by it a free · 


hold paſſes. 
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reſerving hig 
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for life, 


9. Liveryin 
deed, and 
livery in law 
a li very in 
deed muſt be 
upon the 
land, and is 
either by a 
ſolemn act 
and words, or 
by words on- 


ly; if the 

be a 
ent, it muſt 
be done by 
attornies for 
them. 


10. A livery 
in law ; this 
good, if the 
feoffee enters 
in the life of 
the feoffor, 
or claims to 
cuter. 


11. If a leſſee 
is in poſſeſſi- 
on, and not 
aſſenting, li- 
very to ano- 
ther not 


good. 


12. Lĩvery by 
one diſſeiſed, 
in virtue of a 
letter of at- 
torney, how 
far good. 


13. The man- 
ner of con- 
veyance, by 
ſeoſſment of 
livery and 
leilin,exceeds 
all other con- 
veyances: 
deed of feofl - 
ment falls b 
the death x 
the feoffor or 
feoſſee, before 
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on of this houſe, in the name of all the lands contained in this deed. " 
By Words, without any ceremony or act, the feoffor being at the 
door, or within the houſe, ſaying, Here I deliver you ſeiſin and poſ- 


tained in the deed, it is a good livery: and it hath been reſolved by 
all the judges, that the delivery of any thing upon ie land, in name 
of ſeiſin of the land, tho it be nothing concerning the land, as a 
ring of gold, is a good livery -. | 


II is to be obſerved, that neither the feoffor, being abſent, can 
make livery; nor the feoffee, being abſent, can take livery, otherwiſe 
than by warrant of attorney, by deed, and not by parol*. 


ſeffion of this houſe, in name of all the lands and tenements contained in 
this deed, or words to the ſame effect; and it a man n the land 
deliver the deed of feoffment, in name of ſeiſin of all the lands con- 


a Coke 1. 
inſt, 48. 


b Coke ibid, 


A LIVERV in law is, when the feoffor ſays to the feoffee, being 


in view of the houſe or land, I give yonder land to you and your 
<« heirs, go enter into the ſame, and take poſſeſſion accordingly,” 
and if the feoffee, purſuant thereto, enters into the lands in the life 
of the feoffor, it is a good feoffment; for Signatio pro traditione ba- 
betur : but if either the feoffor or feoffee die before entry, the livery 
is void. And if one makes a charter of feoffment, and delivers ſeiſin 
within the view, but the feoffee dares not enter for fear of death, 
in this caſe, if he claims the ſame, it ſhall veſt the frechold and in- 
her itance in him; and thus a livery in law ſhall be perfected by an 
entry in law. | 


Ir a man makes a leaſe for years to one, and afterwards makes a 
deed of feoffment to another, and delivers ſeiſin, the leſſee being in 
pres, and not aſſenting to the feoffment, this livery is void; 

or tho' the feoffor has the freehold and inheritance in him, yet this 
is not ſufficient; for a livery muſt be a giving of the poſſeſſion allo ; 
but, if the leſſee is abſent, and has no family upon the lands, tho 
he has cattle thereon, the livery of ſeiſin ſhall be good, notwithſtand- 
ing the leſſee is not aſſenting thereto, | 
- 

WHERE one is diſſeiſed, and makes a letter of attorney to enter 

and take poſſeſſion, and, after poſſeſſion, to make livery Secundum 


formam cbartæ, and livery is accordingly made, this is a good feoff- 


ment, tho' he was out of poſleſſion at the time of the charter made ; 
for the authority given by the letter of attorney is executory, and 
nothing paſſed by the delivery of the deed, till livery of ſeiſin was 
made . | 


Mr lord Coke obſerves, that this antient manner of conveyance, 
by feoffment of livery and ſeiſin, exceeds all other conveyances in 
many reſpects; for that if the feoffor is out of poſſeſſion, neither fine, 
recovery, indenture of bargain and fale inrolled, nor other convey- 
ance, 'does avoid an eſtate by wrong, and reduce thereby the eſtate of 
the feoffee, and make a perfect tenant of the freehold, but only li- 
very of ſeiſin upon the land; and that the other conveyances being 
made off from the ground, do ſometimes more hurt than good, when 
the feoffor is out of poſſeſſion*, I have ſpoken already of a convey- 


ance 


e Coke ibid. 


Coke ibid, 


e Coke ibid, 
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ance by bargain and ſale*, and ſhall diſcourſe of it, and other con- 
veyances, in another place“. | 


Ir a man make a deed of feoffment to another, yet if livery of 
ſeiſin be not executed in the life of him who made the deed, and of 
him that received it, it availeth nothing, for no freehold paſſes before 
livery of ſeiſin made; and, if there be no livery of ſeiſin made, then, 
after the death of him who made the deed, the right of the tene- 
ments is forthwith in his heir; and, if the feoffee die, livery cannot 
be made to his heir, becauſe then he ſhould take by purchaſe, where- 
fore the deed itſelf becomes of no effect, by the death of either party, 
before livery of ſeiſin*. This appears to have been our ancient law?, 
and which continued to be our law till the learned Craig's time: for 
he gives his opinion, that no action ariſes upon a ſimple charter with- 


out ſeiſin, and takes notice of a deciſion of the court of ſeſſion ſuſ—- 


taining ſuch action, which he thinks was againſt law; but now it 
has been long ſince ſettled upon the footing of that deciſion, a charter 
being good, tho? no ſeiſin follow in the lite of the granter or receiver, 
as ſhall preſently be ſhown. 


IT appears that, in the law of England, the feoffor's actual poſſeſſi- 
on of the lands is regularly neceſſary to make his deed of feoffment 
effectual, and that even the poſſeſſion of a leſſee voids the livery and 
ſeiſin taken without his aſſent thereto. But with us poſſeſſion, in ſuch 
caſe, is not regarded in the conſtitution of the * of fee; and every 
ſeiſin muſt be given upon the ground of the lands, by the proper 
ſymbol, which regularly is earth and ſtone of the ſame lands: and 
a ſeiſin upon the view is not known in our law. No ſeiſin is ne- 
ceſſary in a leaſe for life, which generally we do not account a free- 
hold, more than any other leaſe. 


SE1SIN may, by our law, be taken upon a deed, as well after, 
as before the granter's or receiver's death. Indeed, by our old law, 
(remedied by the act 1693) precepts of ſeiſin of all kinds fell by 
the death of the granter or receiver, but the right itſelf ſtill ſubſiſted ; 
and could have been made effectual, by due courſe of law, againſt 
the heir, or at the ſuit of the heir of the receiver: however, precepts 
of clare conſtat, and every other precept for infefting one as heir to 
his predeceſſor, muſt, from the nature of the thing, fall by his 
death before it is executed, ſince one cannot be infeft as heir when 
he is dead; but now other precepts of ſeiſin may be followed out, 


after the party's death, and ſeiſin be taken thereon in the perſon of 
8 


Tno' when the feoffor, or feoffee, dies before livery made, the letter 
of attorney for giving the livery is countermanded in law; yet, upon a 
bill in chancery, the feoffment, in ſuch caſe, will be ordered to be per- 
fected . The ſame was the caſe with us; for procuratories of reſig- 
nation, and precepts of ſeiſin, which are the authorities for infeft- 
ments, fell by the death of the granter or grantce, and it required a 
circuit of proceſſes to perfect the deed in ſuch caſe: but this was re- 
medied by the ſtatute 1693, which declares them til] to be effectual 
notwithſtanding the death of either party, as above. Su 
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in the life of 
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16. Li 
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17. Fee of 
lands either 
fee - ſimple or 
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one hath 
lands to hold 
to him and 
his heirs for 
ever; if it is 
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notwith-. 
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18. A fee · 
ſimple either 
abſolute, 
conditional, 


or qualified, 


19. All other 
eltates are 
derived out 
of a fee- 
fimple, which 
may be in- 
cumbered 
with judg- 
ments, &c, 


a deed of lands by feoffment, tho no livery of ſei 


upwards of 70 years upon ſuch deed*, But, by our law, 
of time could give occaſion to the court of ſeſſion to ſuppoſe or 
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Tux livery of ſeiſin ought regularly to be indorſed on the feoſſ- 
ment, by the law of England; but notwithſtanding that it is not in- 
dorſed, yet even after the death of the feoffor, upon a bill in chan- 


cery filed againſt the heir, he will be compelled to heſp ſuch defec- 


tive conveyance; and, if a party has been long in poſſeſſion, upon 
er fa was indorſed, 

ity upon a bill in chancery will ſuppoſe and ſupply it, in reſpect 
0 he long poſſeſſion and length of time: the cafe was of a -olleſſion 
no length 
fup- 

ply a ſeiſin, for, if any ſuch had been, it behoved to be upon record; 


purpoſe, joined with the record. 


«Ibid. 207, 
&c. 


and, if the principal ſeiſin is loſt, it muſt be ſupplied by a decree of 
proving the tenor; and long poſſeſſion may be of great ufe for that 


AN eſtate of fee of lands is divided into fee-ſimple and fee-tail: a 


fee- ſimple is, where one hath lands “to have and to hold to him and 
« his heirs for ever.“ It is called Fee- ſimple, becauſe there is no limi- 
tation to particular heirs, but to heirs Generally; and in this ſenſe the 
king may be ſaid to be Seiſed in fee-ſimple; but, as it reſpects the 
holding of another, it belongs only to a ſubject, ſince the king, who 
is lord Paramount, can hold of none. Theſe words oj Heirs) make 
the eſtate of inheritance. to hold to him for ever; Lo him and his 
Aſſigns for ever, makes but an eſtate for lite, for want of the word 
* a fee to one, and his Heir in the ſingular number, is but an 
eſtate for life; as likewiſe 8 one Or his heirs) by reaſon of the un- 
certainty®. In caſe of Sole corporations, the fee muſt be taken to 
them and their Succeſſors, but Aggregate corporations may have a fee- 
ſimple without the word ſucceſſors. If the king purchaſe lands to 
him and his heirs, he is ſeiſed thereof jure corone . An eſtate taken 
to one, and his Heirs males, without limitation to thoſe of his body, 
is a fee- ſimple, and ſhall go to his heirs at law; for no man can in- 
ſtitute a new kind of inheritance not allowed by law, and therefore 
the law reje&s the word (Males,) becauſe there is no ſuch kind of 
1nheritance 9, 


A FEE-SIMPLE is either Abſolute (of which above); or Condition- 
al, that may be defeated, as the condition is, or is not performed, but 
till then it is not an abſolute fee; as where lands were given to a man, 
and the heirs-male of his body, it was a conditional fee, at common 
law, till iſſue-male was had ; or a Qualified and baſe fee, ſuch as the 
fee-ſimple, which a parſon or vicar hath in the benefice. In this 
caſe the party has in effect but an eſtate for life, the entire fee not 
being in him . 


ALL other eſtates or intereſts are derived out of a fee- ſimple, which 
muſt at laſt be in ſome perſon, otherwiſe the lands are in Abeyance, 
7. e. in the conſideration of the law only*; and tho? a fec-ſimple is 
the moſt perfect eſtate of inheritance, yet it may be incumbered with 
judgments, mortgages, Sch. and therefore one muſt take care, in 
purchaſing it, that the ſame may be tree of incumberances. 


By 
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By our law, an eſtate taken to one, and his heirs Whatſoever, 
is a fee · ſimple, for therein his lineal or right heirs fucceed : but 
we are not ſo ſcrupulous as to the words of a ſettlement; for, if it 
appear that an abſolute right was intended, by conveying the ſubject 
to one abſolutely and irredeemably, it will go to his heirs, tho” the 
word (Heirs) is not in the deed, becauſe the difponer is diveſted in 
favour of the diſponee. And nothing is frequenter in our law, than 
2 ſettlement in favour of one, and his heirs-male, in which caſe the 
heir-male, in the remoteſt degree, ſucceeds preferably to the lineal 
heir- female, tho much nearer. 


TNA in fee-tail is, by force of the ſtatute, De donis conditio- 
nalibus*, before which all inheritances were fee- ſimple, abſolute or 
conditional, as above. - A fee-tail is cither General, viz. © to a man, 
and the heirs of his body begotten, or to a woman, and the heirs of 
begotten, or to the heirs-male of his or her body: It is 
called General, becauſe, whatever woman the man ſhall take to wife, 
or whatever man the woman ſhall take to husband, the iſſue of his 
or her body ſhall inherit as heir in tail; but ſtill it is intended only of 
the iflue lawful of the donee's body, for none other can be heirs ; 
and all the iſſue the man who is tenant in tail has, tho' of divers wives, 
or the woman who is ſuch, tho' by divers husbands, may inherit one 
after another, as heirs of his or her. body“. 


TAI Special is, where“ lands or tenements are given to a man and 
c his wife, and the heirs Re: heirs-males) of their two bodies begot- 
© ten.” In this caſe it is a Tail Special, becauſe, if the wife die, the iſſue 
by any other wife, tho”. of the man's body, ſhall not inherit; and if 
the husband die, and the wife, where ſhe is tenant in tail ſpecial, take 
another husband, their iſſue cannot inherit. Ihe ſame is the caſe, 
where one gives land with his daughter, or other near relation, to a 
man in Frank-marriage ; for, by the words, (in Frank-marriage) the 
donees ſhall have the lands to them, and to the heirs between them 
two together, tho' it is not expreſt in the deed . | 


IN every gift in tail, the Reverſion of the fee-ſimple is in the donor, 

and his heirs, in default of the iſſue in tail, and the lands mult be 
holden of them; and the donees and their iſſue ſhall do to the donor, 
and his heirs, the like ſervice as the donor does to his next lord pa- 
ramount. A Reverſion is, where the reſidue of the eſtate of fee- 
ſimple continues in him that made the particular eſtate ; or, wherethe 
particular eſtate is derived out of his eſtate, as in the preſcnt caſe of 
a gift in tail; and likewiſe in a leaſe, there is in the leſſor a reverſion, 
and in lands extended by force of a ſtatute merchant, Sc. or Eligit, 
there is always a reverſion. in the Connuſor or debtor ?. 


- THERE is this diverſity between a Deſcent and a Purchaſe, that 
where one gives lands in tail © to a man, and the heirs-female of his 


body,“ and the donee dies having iflue, a ſon and a daughter, the 


daughter ſhall inherit, for the will of the donor, ſupported by the ſta- 
tute foreſaid, De donis conditionalibus, mult be obſerved: but in caſe of 
a purchaſe it is otherwiſe ; for, it a leaſe for lite is made, the Re- 
mainder to the heirs-female of the body of another, who hath _ 

a {on 
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604 An Inſtitute of the Laws of SCOTLAND. Boox II. 


a ſon and a daughter, the-heir-female can take nothing, becauſe ſhe 
is not heir, for ſhe muſt be both heir and Heir-female; now ſhe is not 
heir, the brother being heir, and therefore the will of the granter 
cannot be obſerved, this caſe not falling under the ſtatute *, 


Ir lands are given to a man and his wife, and to the heirs of the 
* body of the man,” the husband has an eſtate in general tail, and the 
wife an eſtate for life; and if the lands are given © to the man and the 
« wife, and to the heirs of the, man, which he ſhall beget on the body 
«of the wife,” the husband has an eſtate in ſpecial tail, and the wife an 
eſtate for life; and the ſame will hold in favour of the wife; where 
the lands are given to het husband and her, and to the heirs of her 
body, ſhe is tenant in tail-general, and the husband tenant for life ; 
but, if the lands are given *to the husband and wife, and to the heirs 
« to be gotten between them, both husband and wife are tenants in 


tail; becauſe the word (Heirs) is not limited to the one more than 
the other. 


To an eſtate tail there are divers incidents, 1. To be diſpuniſhable 
of waſte, i. e. that the tenant in tail is not liable for waſte committed 
or ſuffered by him upon the lands. 2. That the wife of the donee 
in tail ſhall be endowed, 3. That the husband of the donee ſhall be 
tenant by the courteſy, after iſſue had. 4. That tenant in tail may 
alien by levying a fine, or ſuffering a common recovery, tho he can- 
not-otherwiſe make any alienation, or charge the land to the preju- 


* Littlt. ſect. 
2. et ibid. 
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 bLittle, ſea, 


26. 27, 28, 


dice of the heir in tail, in any other form. If one makes a gift in 


tail, upon conditions that reſtrain the tenant as to any of thoſe inci- 
dents, ſuch conditions are repugnant and void ©; and when the tenant 
in tail came to have the power of alienation, the lands were likewiſe 


made forfeitable by his attainder for treaſon *, as in the proper place 
ſhall be fully ſhown. | 


THe tenant in tail ſpecial bears the character of ſuch, tho' both he 
and his wife were 100 years old without iſſue, for the law, in that 
caſe, ſees no impoſſibility of having children. But, if a gift is made to 
a man, and the heirs of his body, with a particular woman, and ſhe 
die without iſſue, the law ſees an abſolute impoſſibility, that any iſſue 
the man can have by any other wife ſhould inherit the eſtate, and 
then he becomes "Tenant in tail, after poſſibility of iſſue extin&, and 
is reduced almoſt to the caſe of a tenant for lite; he cannot alien by 
levying a fine, or ſuffering a common recovery, nor can the land be 
forfeited by his attainder of treaſon :. 


AT common law, before the ſtatute, De donis conditionalibus, if 
lands were given to a man, and the heirs-male of his body, he had a fee- 
{imple Conditional before iſſue- male had, as above hinted ; and, by hav- 
ing iſſue male, the condition was performed for three purpoſes; 1. to 
alien, 2. to forfeit, 3. to charge with rent, and the like, but the 
courſe of deſcent was not altered; for, if the iſſue, after ſeveral deſ- 
cents, had failed without alienation by any of them, the collateral 
heir could not have inherited, as not being within the form of the 
pitt, but the donor ſhould re-enterf. This caſe is ſimilar to our tai- 
ies, by naked deſtination; for in thoſe the fiar for the time may alien 

at 
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at pleaſure; but, if he do not, the ſucceſſion and deſcent goes ac- 
cording to the deſtination. | | 


Ix may be further remarked, that, by the law of England, a fee 22 
may be pendant; for this was the caſe where, before the ſtatute De 1 
donis, a gift of lands was made to a man and the heirs or heirs-male it. 
of his body, ſince, before ſuch iſſue had, there was no abſolute fee 
in him, but only conditional, and, as ſoon as the condition was per- 
formed by having of ſuch iſſue, he came to have the fee lodged in 
him as above *: thus likewiſe, at this day, if lands are given to huſ- 
band and wife, and to the heirs of the body of the ſurvivor, the gift 
is good, and the ſurvivor ſhall have an eſtate in tail-general, but the 
8 i inſt. eſtate- tail veſteth not till there be a ſurvivorꝰ: and, laſtly, if lands be 
5 given to husband and wife, and to the heirs which he ſhall beget on 
the body of the wife, it is an eſtate in ſpecial- tail in them both; be- 
cauſe the word ( Heirs) is not limited to the one more than to the o- 
ther, and the lands are equally entailed to the heirs of the man as to 
thoſe of the wifes, Now it is a maxim in our law, that the fee 
cannot be pendant, but muſt veſt in the one or the other, and can- 
not ſubſiſt in both; and in this laſt caſe the husband, unleſs cir- 


cumſtances occurred to determine otherwiſe, would be holden to be 
fiar, | | | 


a Coke1 . inſt, 0 
19. 


e Littl. 28. 
et ibid. Coke. 


Ir is obſerved by lord Coke, on the juſt mentioned ſtatute, that 29. The alte- 
the legiſlature, in execution of the will of the donor, and that the on of the 
donee ſhould have power to alien, divided the eſtates, and created a by he ſtatute 
particular eſtate in the donee, and a' reverſion in the donor; fo as de donis. 
where the donee had a fee-ſimple before, by this act he had an eſtate- 
tail; and where the donor had but a poſſibility before, which, after 
iſſue, might be barred at the pleaſure of the donee, now, by conſtruc- 
tion upon this act, the donor had a fee-ſimple expectant upon the e- 
ſtate-tail, which is called a Reverſion; and, by this diviſion of the e- 
ſtates, the donee, after iſſue or before, could not bar or charge his iſſue, 
or, in default of iſſue, the donor and his heirs, either by alienation, 
forfeiture, or any charge whatſoever *: but afterwards devices were 
found whereby the tenant in tail could alien, viz. by fine or recove- 
ry, as above, and then the lands became forfeitable by the tenant in 
tail, on his attainder for high treaſon. It would ſeem that, by our 
law, heirs of entail, clogged with ſtrict, irritant, prohibitive and re- 
ſolutive. clauſes, have ſuch particular eſtate in them as tenants in tail 
originally had, by the ſtatute before quoted, which created them. 

I ſhall have occaſion afterwards to diſcuſs, in the proper place, how 
far ſuch entailed eſtates fall under the forfeiture of the heir of en- 
B. 3-tit.3. tail attainted of high treaſon *. 


conſiſcati- 
ons. 


d Coke 2.inſt, 
335» 


Wr have no ſpecial ſtatute regulating ſettlements of lands made 8 
to a man and the heirs of his body, or to him and the heirs to be 5.002 


Scotland a- 
Re between him and ſuch a woman; and, by our common grees vim 


p - . that of Eng- 
aw, they are only naked deſtinations of ſucceſſors, which may be 7 CEE 
premiſes. 


altered at the pleaſure of the diſponee, or any of the ſucceeding heirs, 
who may Freely convey the lands to any other, and therefore are in 
effect fees- ſimple; unleſs they are fenced with a prohibitory clauſe 
not to alien, or are ſettlements in contracts of marriage in favour of 

OOOOOOO | the 


31. Ina 
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the remain- 
der in fee li- 
mited to the 
heirs of the 
husband, tho” 
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the heirs of the marriage ; in cither of which caſes they cannot be ali- 
ened, but upon valuable or good conſideration, in prejudice of the 
ſubſtitutes, or the heirs of the marriage, who, as to gratuitous acts, 
are deemed creditors, and may reduce the ſame as fraudulent, up- 
on the a& 1621, 


To know who is fiar and who liferenter in ſettlements in favour of 
husband and wife, we follow, in ſome meaſure, the above rule, that 
the party, to the heirs of whoſe body reſpect is chiefly had, is the fiar, 
and the other liferenter; but, in caſe of doubtfulneſs, our law gives 
the fee to the husband, on account of the pre-eminence of the ſex ; 
for in lands given to husband and wife, our law never admits them 
to be conjunct fiars of the eſtate, tho' the proviſion is frequently ſo 
expreſt, but always prefers the one to the fee, and reſtrains the other 
to the liferent of the ſubject. 


Tux law of England ſeems to agree with ours in this point: thus, 
where 1500 /. of the husband's, and the like ſum of the wife's mo- 
ney, was agreed to be laid out on the purchaſe of land, and to be 
ſettled upon the husband for life, remainder to the wife for life, re- 
mainder to the iſſue of the marriage, but no mention where it ſhould 
go in default of iſſue; the husband and wife died without iſſue, the 
queſtion was, whether the executor of the husband, or the execu- 
tor of the wife, or heir of the husband, or heir of the wife, ſhould 
have the benefit of the articles? It was decreed by the lord chancellor, 
that the articles making the money as land, it ſhall be taken as real 
eſtate, and go to the heir of the husband, and not to the heir of the 
wife; in regard that in common uſage, and in way of conveyance 
and ſettlements, the remainder in fee is intended, in ſuch caſe, as li- 
mited to the heirs of the husband. 


By the foreſaid ſtatute d, whereupon fee-tail is founded, the inten- 
tion of the donor is to be obſerved, and the tenant in tail muſt not 
alien, forfeit, or charge it longer than for his own life: the act re- 


ſtrains all alienating by feoffment or deed, but not an alienation by 


fine and recovery, for ſuch alienation is lawful and unavoidable, as 
above e. 


ENTAIIs with us, under ſtrict irritances, ſecuring the eſtate to 
the heirs of entail, againſt deeds and debts contracted by the heir of 
entail for the time, are warranted by expreſs ſtatute i; ſo that as lon 
as any of the heirs of entail exiſt, lands ſubje& to ſuch entail are 
unalienable, and cannot be affected by creditors; provided the entail 
be duly recorded, and have the other requiſites in the act. 


Mr lord Coke exclaims much againſt the tails in England: he 
obſerves, that before the foreſaid ſtatute of Weſtminſter 2. de do- 
nis, &c. all eſtates were fee-ſimple; and that then purchaſers were 
ſure of their purchaſes, farmers of their leaſes, creditors of their 
debts ; the king and lords had their eſcheats, forfeitures, and other 
profits of their tenancies ; and that for theſe and other reaſons, by 
the wiſdom of the common law, eſtates of inheritance were fees- 
ſimple; & and what contentions and miſchicts (ſays that great 2 
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Trr. 111. Obſervations on the Law of England, Sc. boy 


« have crept into the quiet of the law, by thoſe fettered inheritances, 
« daily experience teaches us*.” 


ALL thoſe arguments may, with greater juſtice, be urged againſt 
the perpetuity of ſome of our ſtri& entails ; ſince ſtill, by the law of 
England, a fail may be defeated by fine and recovery, which by 
no condition in the gift the donor can prevent; for ſuch condition 
were repugnant to the eſtate- tail, and void, as he ſuggeſts, in the be- 
fore-quoted place; whereas, by our ſtrict entails, the property of ſuch 
eſtate laid under them may be fettered and rendered unalienable for- 
ever, which would ſcem to require a remedy, by the wiſdom of the 
legiſlature, in order to limit them to a certain number of generati- 
ons, as is humbly ſuggeſted in the foregoing title. 


IT is an eſtabliſhed rule in the law of England, «that lands cannot 
« be limited on perpetuity ;” as if lands be limited to one and his heirs, 
and if he dies without heirs, that it ſhall remain over to another, this 
laſt limitation is void; but, in a will, ſuch limitation may be good up- 
on a contingency that may happen within the compaſs of a life, or 
lives in eſſe, or nine months after the expiration of a life, or a rea- 
ſonable number of years; for theſe =o not to a perpetuity, which 
is odious in law, and this muſt not be by way of direct remainder, 
but by way of executory deviſe ; as if tenant in fee- ſimple deviſes his 


land to A and his heirs, and if he dic without ifſue in the life of B, 
then to B and his heirs b. 


Bo r otherwiſe deviſes, as well as all other ſettlements which tend to 
introduce a perpetuity, are void; therefore in a deviſe * to J. S. and his 
« heirs, the remainder to J. D. and his heirs,” the remainder is void, as 
being the limitation of a fee upon a fee; and, by the devile to J. S. 
and his heirs, the diviſor has transferred the whole eſtate to him, and 
then the limitation over mult be void; becauſe no man can ſay when 
the heirs of J. S. will fail, and to allow the remainder to J. D. to be 
good, were to perpetuate the eſtate in the family of J. S. to preſerve 
a remainder to J. D. which probably may never velt , | 


Ou entails frequently contain divers branches, with limitations 
over to the heirs of their bodies; and it would ſeem that a proviſion 
to the heirs at law of the members of a tailie at large, without ſuch li- 
mitation, could not ſubſiſt by our law, more than by that of Eng- 
land; at leaſt we have no precedent of that kind; and the inconve- 
niencies, by ſuſtaining ſuch, are obvious from what is above ſuggeſted, 
and appear from the nature of the thing, perpetuities being obſtruct- 
ive to the commerce of property, which animates all focial induſtry. 


A FEE may beveſted in one perſon and his heirs,or in more perſons, 
as in Co-parceners, Joint-tenants, and Tenants in Common. I ſhall 
diſcourſe of co-parceners in the title concerning heirs%. As to the 
others, an eſtate in joint-tenancy is, where one is ſeiſed of lands, and 
makes a feoſſment to two or more and their heirs, the ſurvivor, by the 
law, ſhall have the whole lands, and no part ſhall deſcend to the heirs 
of the predeceaſing: this Survivorſhip is called Jus accreſcendo, for 
joint-tenants are ſeiſed in every parcel of the lands, and each in the 


whole 
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whole Jointly with his companion : the lands muſt be conveyed to 
y one and the fame title, and they mult jointly implead, 
and be impleaded by others“. 5 


Bor each of the joint-tenants hath a * to his ſhare, to ſeveral 
purpoſes, as to alienate it, or to grant a leaſe of the ſame; but if he 
grant a Se gore acknowledge a recognizance or ſtatute, or ſuffer 
a judgment to paſs againſt him, or is otherwiſe indebted, tho' to the 
king, and dies without execution, it ſhall not be executed afterwards; 


but if execution is ſued in his life, it ſhall bind the ſurvivor ; and if 


the grantor ſurvive, theſe burthens and charges are good for ever : and 
the reaſon that the ſurvivor is not charged with ſuch deeds is, becauſe 


he has and claims the land by the ſurvivorſhip from the grantor, and 


hath not, nor can have any thing by deſcent from his companion *; and 
the diverſity between the caſe of a rent-charge, &c. and a leaſe grant- 
ed by the joint-tenant, is, that in a rent-charge the tenements remain 
as they were before; but, in the caſe of a leaſe, the leſſee has a pre- 
ſent right to all that belonged to the leflor during his term; as a cre- 
ditor likewiſe has after execution ſued, till ren of his debt, and 
muſt hold it, for the ſame reaſon that any of the joint-tenants may free- 


ly alienate his part, and thereby bar the ſarvivorſhip®. 


Wur one of the joint-tenants alienates his part, the purchaſer 
and the other joint-tenant become Tenants in common. A tenancy 
in common is, where two or more have lands by ſeveral titles pro 
indiviſo, or where none of them knows his own part from the others, 
and they poſſeſs the profits in common; or where lands are given to 
two by the ſame title, to the one and his heirs the one moiety, and 
to the other and his heirs the other moiety, for in both they have 
ſeveral freeholds 4. he Hh 


* NT-TENANc x, and Tenancy in common, may be of chattels 
real, as Leaſes, and likewiſe of chattels perſonal ; and joint-tenancy 
may be alſo in obligations, ſo that the ſurvivor ſhall have the whole. 


Or old, pigs wa and Tenants in common of lands and tene- 
ments, could not otherwiſe divide their intereſts, than by conſent, 


but afterwards by ſtatutes they were compellable to make partition. 


Wr have nothing in our law that reſembles joint-tenancy in lands; 
and as to chattels and bonds belonging to more perſons, the ſhare of 
the predececaſing falls to his executors, as is formerly obſerved ; and 
as to tenancy in common, if divers perſons purchaſe the ſame lands, 
or adjudge the ſame within year and day of the firſt effectual adjudi- 
cation, they are "Tenants in common while they poſſeſs the fame un- 
divided; but this laſt ſeldom or never occurs: fr in ſuch caſe, an 
action of Ranking and Sale of the eſtate is carried on, in order to have 
it judicially ſold, and the price divided; and other eſtates in common 
may be divided, in virtue of ſtatutes in that behalt. 


THERE are likewiſe, by the law of England, eſtates in Expectan- 
cy, as a Remainder and Reverſion: a Remainder is © the reſidue of an 


eſtate in land, depending upon a particular eſtate, and created toge- 
ther 


© Littl. ſed. 
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e Littl. ſect. 
289. et ibid. 
Coke. 


J Littl. 292. 
Coke 1. 


e Littl. 282. 


f 21 Hen. 
. 
8. et 9. Will. 
„ 


2 Littl. ſect. 
60. Coke 1. 


inſt. 49. 143 
b Coke 1. 


rep. 157. 


e Coke t. inſt. 
22. 142. 


12 Ch. II. 
c. 24. 


t 20. Geo. II. 


Littl. 119. et 
ibid. Coke. 


Tir. HI. Obſervations on the Law of England, G c. 609 


« ther with the ſame.” A particular eſtate is that which is derived out 
of a general and greater eſtate, as if a man ſeiſed of lands in fee, Lets 
them © to another for life, or a term of years, the remainder over to ano- 
« ther in fee-fimple, or in fee-tail:” in this caſe, the particular eſtate, 
and all the remainders, make but one eſtate in law ; and therefore the 
leflor, for the benefit of him in the remainder, muſt make livery of 
ſeiſin to the lefſee*. A remainder may likewiſe depend upon an eſtate- 
tail, but cannot be annexed to a fee- ſimple; wc an eſtate at will is 
not ſuch a particular eſtate, on which a remainder may depend®, This 
method of creating eſtates has no place in our law, 


AN eſtate in Reverſion, is the reſidue of the eſtate left in the gran- 
tor, after ſome particular eſtate granted away. Thus, in a gift in tail, 
the reverſion of the fee- ſimple is in the donor, as above; in a leaſe for 
life or years, the reverſion is in the leſſor, 


In lands entailed with us, where the fee is conveyed, there is no 
reverſion to the tailier, unleſs it is er P reſerved or provided in 
the deed; and where one ſeiſed of lands grants a leaſe of the ſame, he 
remains ſtill proprietor, and the fee is in him, and we do not call it 
a Reverſion, when he returns to the poſſeſſion by determination of the 
leaſe, for the fee and eſtate of inheritance ſtill remained in him. As 
to remainders, we have no ſuch term in our law, but the different 
members of a tailie, under ſtri& irritancies, have a ſimilar intereſt to that 
of Remainders in England. | 


Fo the publick good, by ſtatute in England, all tenures were turn- 
ed into free and common Soccage ; and all tenures by Knight ſervice 
in capite, and ſoccage in capite, and conſequences thereof, were taken 
away ; and all tenures to be created by the king ordained to be in 
free ſoccage only, and not in capite, ſaving rents, heriots, and ſuits of 
courts, incident to common ſoccage, and ſaving tenures in Frank-al- 
moign, by Copy, and Grand ſerjeanty *. 


Wurkkrok E, at this day, tenures in England are either in ſoc- 
cage, Frank- almoign, by grand ſerjeanty, or copy of court roll. 


THE tenure by knight ſervice, (we call it ward- holding) took 
lace in England almoſt to the ſame effect as in Scotland, but it was 
bale aboliſhed at the reſtoration, whereas it continued with us till 
the late ſtatute*: by this act, lands holden by ward-tenure of the 
crown, were, by his majeſty's condeſcenſion, turned into free blench- 
holdings, whereby all the caſualities, and the forfeitures incident to 
ward-holdings, were paſt from; and as to lands holden by fuch tenure 
of ſubje& ſuperiors, they were converted into teu-holdings. 


TENURE in Soccage, (from ſoca a plough) in antient times, ſub- 
jected the vaſſal or tenant to plow and ſow the demeſns of his lord; 

t afterwards thoſe ſervices were converted into money, or a certain 
yearly rent by mutual conſent*, ſo that they are of the like nature 
with our holdings in fee-farm. It is however to be obſerved, that, 
in the law of England, lands are ſaid to be holden in Fee-farm, when 
a rent is reſerved to the feoffor, equal to the yearly value of the lands, 
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or at leaſt to the fourth part of the ſame, without homage or other ſer- 
vices than ſuch as are ſpecially mentioned in the feoffment ; and if the 
rent is behind for two years, the feoffor and his heirs have action to 
recover the lands as their demeſns*. Such are exactly the ſame with 
our feu-holdings. 


Ir is likewiſe a tenure in ſoccage, where the lord reſerves only a 
roſe, pair of ſpurs, or the like, or where a man holds of his lord by 
fealty only ; for every ſuch common tenure, that is not by knight ſer- 
vice, is a tenure in ſoccage*. I his tenure in ſoccage comprehends 
our blench-holdings. 


AND farther, this tenure in Hog includes the tenure in Bur- 


gage, ſpecially ſo termed in the law of England, as well as ours. A 
tenure in burgage is, whereby thoſe that have tenements in an ancient 
borow, wherein the king is lord, hold the fame of the king, and 
pay to his majeſty a cuſtomary rent yearly ©; or here a ſubject is lord 
of ſuch a borow as ſends commiſſioners to the parliament, the te- 
nants in ſuch caſe hold of the lord, and pay a yearly rent to him l. 


BuRGAGE Tenure with us is ſomewhat different; it takes place 
only in royal borows, for ſuch only ſend burgeſſes to parliament ; 
and the particular heretors of burgal tenements regularly hold them 
of the king, and the bailies of the borow give infeftments of the 


ſame, as his majeſty's commiſſioners: but in ſome royal borows, tho' 


they hold their privileges of the king, yet the ground whereupon they 


are built belongs to ſubjects, of whom therefore the particular here- 


47. A city is 
a borow 
which has or 
hath had a 
biſhop; moſt 
of them 
counties of 


themſelves. 


8. The rea- 
ons for inſti- 
tuting cities 
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the conque- 
ror's time, 


tors muſt hold their ſeveral tenements; and regularly no rent or duty 
is payable for lands holden in burgage, other than watching and ward- 
ing within the burgh by the particular heretors, and borow mail to 
the king by the community. 


A CITyY is a borow which has or hath had a biſhop; for tho' the 
biſhoprick be diſſolved, yet the borow remains a city ; this is the caſe 
of Cambridge and Weſtminſter. Moſt cities in England are coun- 
ties of e cl but ſome are not: thus, Cambridge, Ely, &c. are 
cities, but not counties of themſelves, being only parts of the coun- 
ties where they lye*. | | 


IN William the Nas: wart time, it was declared, that cities, (which 
were always ſufficiently fenced) were inſtituted for three purpoſes : 
firſt, for conſervation of the laws, whereby every man enjoys his own 


in peace: ſecondly, for tuition and defence of the king's ſubjects, and 


for maintaining the peace in time of ſudden inſurrections or tumults : 


and laſtly, for defence of the realm againſt outward and inward ho- 


ſtilities ; bur every borow, as well as city, ſends burgeſſes to parliament. 


W1TH us, the diſtinction between cities and borows is not much 


obſerved, and ſome of the beſt fortified towns were never reputed ci- 
ties, as Stirling and Dumbarton; and the ſeats of biſhops, of old with 
us, did not, as I apprehend, obtain the name of cities on that account, 
for otherwiſe Whitehorn, and other very mean borows, which were 


+ ſcats of biſhops, ſhould be deemed ſuch ; which, however, is not the 


caſe, 


* Spelm, 
Gloſs. p.221, 
Coke 1. 
inſt. 143. 


cLittl. 162. 


"Littl. 164. 
et ibid. Coke, 


e Littl. 164. 
et ibid. Coke. 


f Coke 1. 
inſt. 189. 
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caſe. And it would ſeem, that, in England, it is only an honoraty diſ- 
tinction, and that no ſubſtantial privileges belong to cities, to which 
the other towns corporated are not intitled, and moſt of them, at this 
day, arc not fenced with walls and fortifications. 


Uros the death of a mayor within the year, which was the act of 49. How the 
God, the court of king's bench, by the common law, was authoriſ- promo 
ed to grant a writ of mandamus immediately, to fill the vacancy ; but, plied in ex- 
upon an omiſlion of the city or borow to make an election at the or- — 
dinary day, there was no power to compel an election, before the day * 


came round again, to ſupply that defect. This was remedied by ſta- 
tute !*. 


Ctrixs and borows in England have divers cuſtoms and uſages, 50, Cities 


that do not take place in _ towns, which are neither cities and borows 


: have ſeveral 
nor borows, as Borough-engliſh, whereby the youngeſt ſon ſhall in- * 


herit all the lands and tenements belonging to the deceaſed within the vſages, as Bo- 
burgh ; and in ſome borows, by cuſtom, the wife ſhall have for her — 4 ot 


' : gliſh, &c. 
> Littl. 165. dower all the tenements, for her life, which were her husband's“. 
166, &c. ; 


A CusToM is different from preſcription in the common law of 51+ The dif- 
England. Preſcription is perſonal, and is for the moſt part made in the 2 | 
name of a perſon and his anceſtors, or thoſe whole eſtate he hath; (or tom and pre- 

his authors, as we call them) or of the bodies politick or corporate, ſcripuon. 
and their predeceſſors: for as a perſon natural is ſaid to have Anceſtors 
and Heirs, ſo a body politick is taken to have Predeceſſors and Succeſ- 
ſors ; but a cuſtom, which is local, is alledged to no perſon, but laid 
within ſome manour or other place: for example, one ſeiſed in ſuch 
a manour preſcribes for a common of paſture thus, That he, his an- 
ceſtors and authors in the ſaid manour have, time out of mind of man, 
had, and uſed to have a common of paſture in ſuch a place, (being 
the land of ſome other) as pertaining to the ſaid manour : this pro- 
perly is called a Preſcription. A Cuſtom is in this fort; a Copy- 
holder of a manour pleads, 'I hat within the ſame manour, there is, 
and has been, time out of mind, ſuch a cuſtom uſed, « That all the co- 
a py holders have had, and uſed to have common of paſture on ſuch a 
<« waſte of the lands, parcel of the ſaid manour.” Here the party nei- 
ther does nor can preſcribe, but only alledges the cuſtom of the a 


© Littl, 120. manour é. 
et ibid. Coke. 


Bu r both to preſcription and cuſtom, theſe two things are indiſpenſ- fo To pre- 
ably incident, Poſſeſſion or Uſage, and Time out of mind of man, and we nine 
the poſſeſſion mult be long continual and peaceable, whereof no man ſeſſion, and . 
alive hath any knowledge to the contrary, and againſt which there "me ont 5 + 
is no record. Memory or knowledge is twofold; firſt, a knowledge ö A 
of proof, as by record, or ſufficient matter in writing, for thoſe are mory eicher a 
good memorials; and this is the reaſon why a man regularly cannot 8 
alledge preſcription or cuſtom againſt an act of parliament, becauſe knowledge. 
that is the higheſt proof and matter of record in the law. Secondly, 


© Coke. ibid. One's own proper knowledge of ſuch uſage or cuſtom 4. 


My lord Coke divides the law of England into Common law, Sta- Ann 
Coke l. inſt. tute law, and Cuſtom e; but ſuch particular cuſtoms are in a more gene- (00m nt? 


ral 


110, common law, 


- * * 
— — — — — 


— — 4 — OR — — — — — 
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ral ſenſe, underſtood as part of the common law. And in the fame man- 


ner with us, there are divers cuſtoms of borows part of our common 
law : thus, the form of compleating rights, and titles of burgal tene- 
ments, differs from that required in other feudal-holdings, &c. and tho 
particular cuſtoms in certain places, contrary to the preſcription of an 
a& of parliament, cannot derogate from the ſame; yet an univerſal 
cuſtom, time out of mind, overall the kingdom, to the contrary, of what 
Were, in an old ſtatute, will antiquate it according to the rules 
our law, as formerly mentioned: and which ſome times happens to 
ſtatutes in England; for there is an inſtance given by my lord Coke, 
where long os had prevailed againſt a ſtatute, tho' it was in the ne- 
gative *. | | 


T#NURE in Frank-almoign is, where one ſeiſed of his lands, infe- 
offed a biſhop, abbot, or other ecclcfiaſtical perſon, in the ſame, to be 
holden of him and his ſucceſſors in F ele or in pura et perpetua 
eleemofina, in pure and perpetual alms. This was commonly done in an- 
cient times, before the ſtatutes, of mortmain, and the other ſtatute, 
Quia emptores terrarum®, whereby none could alienate their lands to 
be holden of any other than the chief lord, and not of the feoffor and 
his heirs: it is called an alienation in Mortmain, becauſe the lord re- 


ceives no more ſervices from the feoffee than can be had from a dead 
hand, 


D1vexs ſtatutes were made againſt ſuch alienations, but ſtill they 
may be granted with the licence of the king and the lord :. IT his tenure 
takes place in fayour of eccleſiaſtical corporations, ſole or aggregate, and 
then it is properly in Free-alms, for which the churchman is bound to 
ſay praycrs, and theſe are the only ſervices; and becauſe the prayers 
are not limited in certain, he neither ſhall do fealty, nor is ſubje& to 
diſtreſs, if they be not done, but only to eccleſiaſtical cenſure * ; but if 
he holds his lands for performance of a certain divine ſervice, the lord 
may diſtrain for it, and fealty is incident to it ©, 


The king is intitled ito all lands and chattels ſettled to ſuperſtitious 
uſes, as to the maintenance of a prieſt to ſay maſs, &c. by force of 
ſcyeral ſtatutes in England, and as head of the church and ſtate, and as 
impowered by the common law, to ſee that nothing be done in propa- 

ation of a falſe religion, and to appoint and direct thoſe donations to 
fuch uſes as are truly charitable, or in advancement of the true religi- 
onf. one 


In the conſtruction of charitable diſpoſitions, the court of chan- 
cery hath been very liberal, in order to make them anſwer the inten- 
tion of the donors ; andfor that purpoſe diſpenſe with ſeveral ceremo- 
nies required in other grants; and therefore it hath been held, that 
a grant of lands to a charitable uſe, without livery of ſeiſin, or attorn- 
ment, is goods. Our law makes no diſtinction as to the ſolemnities or 
formalities requiſite to the validity of deeds, between thoſe which con- 
cern charitable uſes, and other deeds; and therefore the court of ſeſ- 
ſion would not think themſelves at liberty to ſuſtain a defective deed, 
on pretence that the ſubje& was to be applied to a pious uſe. 


By 
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By ſtatute in England, charitable donations are particularly under 
the care of the lord chancellor or keeper, that they be not diverted 
to other uſes than the donors intended; and, in order that all ſuch 
embezzelments be corrected, he may appoint commiſſioners to in- 
quire into the ſame, and make orders touching them, and their 
orders or judgments are ſubje&t only to his review*. Pious do- 
nations, by our law, were under the inſpection of the biſhops of 
the reſpective dioceſſes where they lay*, and the care of them muſt 
revert to the king, unleſs we can ſuppoſe it to accrue to the provincial 
ſynods, as in place of the biſhops, which ſeems moſt probable, 


ALIENATIONS may likewiſe be made in mortmain to any ſecular 
amy 1s 1 ©: but alienations in mortmain are laid under reſtrictions 
in England, by the late Britiſh ſtatute, that they ſhall be void, unleſs 


they are irrevocable, and poſſeſſion is attained upon them a full year 


before the donor's death, or made for valuable conſideration*. 


SUCH mortifications, of old, with us grew to a prodigious exceſs in 
favour of the church and religious houſes; and, by an old act, they 
could not be made without the king's licenſe. They were endowed with 
high privileges and franchiſes of regalitics and baronies, and man 
of them were holden of the crown, and ſome of them of the donors 
and their heirs: and at this day mortifications to hoſpitals are growing 
exorbitant with us; and it were to be wiſhed, that the aforeſaid 
Britiſh ſtatute had been extended to this country to reſtrain them. 


TrNURE, by Grand ſerjeanty is, where a man holds his lands of 
the king, by ſuch ſervices as he ought to do in his proper perſon; as 
to carry the king's banner, to be his marſhal, conſtable, high cham- 
berlain of England, &c. and all that held thus of the king held by 
knight-ſervice, before the ſtatute 12 Charles II. aboliſhing that tenure, 
and the king had the ward, marriage and relief of the ſame*, We had 
divers of theſe, as lord high chamberlain, (an officer long ſince ſuper- 
ſeded) carl marſhal, lord high conſtable, &c. 


Tuls tenure is of the king In capite, or in Chief, viz. of the king, 
as of hisPerſon or Crown, and not as of any Honour or Manour. One 
that holds of any common perſon, as of his perſon, holds in truth 712 
capite; but, in common underſtanding, it is a Feen to the king, and 
ſuch Seigniory of a common perſon is called a Jenure in Groſs, viz. 
by itſelf, and not tied to any manour. One could hold of the king 
in capite, or of his crown, as well in ſoccage, as by knight-ſervice f: 
and a tenure by knight-ſervice in Chief gave to the king the wardſhip 


of all other lands alſ{o*; but all tenures in capite are abrogated, as 


above. | OE 


THERE is mention, in ſome of our ſtatutes, of lands holden of 
the king In capite. I know no difference between thoſe holden in 


capite, and otherwiſe of the king, unleſs it ſhall be applied to ſuch 
as held their lands ward of the king, who were liable to perſonal 
ſervices, and forfeited their lands by recognition, upon alienating 
more than the half, as not being ſuppoſed then able to perform the ſer- 
vice, and which was the caſe likewiſe in lands holden ward of ſubjects. 
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SERVICE, by petit ſearjeanty, is, where one holds his lands of the 
king in chief, to yield to him yearly a bow, or pair of gloves, &c*. 
and is truly a tenure in ſoccage, and therefore ſtill takes place, not- 
withſtanding it is not excepted in the foreſaid ſtatute; and it is of the 
nature of blench-holdings with us. 


TENVURE, by Copy of court-roll, is, where tenants within a ma- 
nour have lands and tenements to hold to them and their heirs in 
fee-ſimple, fee- tail, or for life, at the will of the lord of the manour. 
according to the cuſtom of the manour. The tenant's eſtate is entred 
into a roll, and the lord's ſteward delivers him a copy of it: there is 
none that holds lands, by a copy, but thoſe cuſtomary tenants ; for 
no man holds by copy of a charter, &c. Theſe were anciently tenures 
in Villenage, and the tenants were abſolutely at the will of their lords : 
but now they ſtand upon a ſure foundation, if they perform thoſe du- 
ties and ſervices which their tenure requires; for tho' they are te- 
nants at will of the lord, yet it is according to the cuſtom of the ma- 
nour, which he cannot without reaſon break*. Copyholds, in their 
ancient ſtate, were therefore of the ſame nature as feudes or fees 
originally were, viz. revocable at the pleaſure of the lord of the ma- 
nour; and as fees came at laſt to be hereditary, ſo did copyholds. 


THERE are three ſupporters of the copyhold eſtate ; firſt, Time, 


which muſt be out of the memory of man; ſo that copyhold cannot 


begin at this day. 2. Itis required, that the tenements be parcel of 
the manour, or within the ſame. 3. That the land has been demiſed, 
or demiſable, time out of mind; by copy of court- roll, it needs only 
be demiſable; for example, if a copyhold tenement eſcheat to the 
lord, who keeps it in his hands many years, during this time it is 


not demiſed, but only demiſable, for the lord has power to demiſe 
it again ©, | 


CoPYHOLDS are inheritances, but not freeholds, tho' they be 
created by the ſame words, as inheritance at the common law; and 
deſcents of copyholds are directed by the rules of the common law; 
but they are deſtitute of ſome collateral qualities which other inheri- 
tances have, for they ſhall not be Aſſets to bind the heir, &c. Co- 


pyholders have no vote in the election of members of parliament, 
and are called "Tenants by baſe tenure . | 


SUCH tenures have no place with us; but we call Baſe tenures, 
ſuch holdings as are of the granter of the infeftment, and not of his 


{uperior, which laſt we term a Public infeftment. "Theſe lead me to 
another diſtinction of eſtates. 


ESTATES in lands are diſtinguiſhed by the law of England, in 
the ſame manner as with us, into Noble and Ignoble. Befides the e- 
ſtares of copy of court-roll, all eſtates of common perſons, that have 
no Franchiſes or privileges annexed or incident to them, may be called 
Ignoble; and ſuch as have divers franchiſes, Noble fiefs or eſtates. 


ANCIENTLY in England, as well as with us, titles of honour 
and dignity were, for moſt part, territorial, or annexed to earldoms 


and 


a Littl, ſe, 
159. 
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and baronies, which were eſtates of inheritance holden of the king 
in capite, and were not allowed to be divided ot ſevered ; but, at this 
day, and for ſome ages paſt, carls and barons are without relation to 
ſuch earldoms and baronies of the king's gift in chief“; and all peer- 
age is by the king's creation, and hath no reſpe& to lands or baro- 


nies ; but (till there are divers liberties and franchiſes that belong 
to certain territories. 


A FRANCHISE is © a royal privilege in the hands of a common per- 
e ſon:ꝰ every ſubject is called a common perſon in the law of England, 
All franchiſes are derived from the king's prerogative, and are there- 
fore extinguiſhed, it they come to the crown by eſcheat, forfeiture, 
Sed. Thoſe franchiſes or libertics are of various kinds, and are ei- 
ther expreſsly by the king, or eſtabliſhed by preſcription, which * 
poſes an original grant from the crown. They may be in a ſingle 
perſon, or veſted in bodies politic, or corporations. The chief of 
them is the principality of Wales, belonging to the prince of Wales, 
which is endowed with divers royal privileges ; and the counties pa- 
latine of old had likewiſe ample privileges and franchiſes, as to par- 
don treaſons and felonies, &c, but many of theſe are taken away, 
and annexed to the crown by ſpecial ſtarute ©, 


ReGaLliTles, particular juſticiaries, ſtewartries and bailiaries, had 
privileges of the like nature with thoſe of counties palatine, which are 
now aboliſhed with us, by the late ſtatute*; and a recompenſe in mo- 
ney is given by the parliament to thoſe found juſtly intitled to theſe 
juriſdictions by the court of ſeſſion, conform to their report made 
purſuant to the ſtatute. 


LoRDs of manours have likewiſe divers franchiſes or privileges: a 
Manour (fo called, becauſe the lord uſually dwells in the manour- 
houſe) is an ancient royalty or lordſhip, and was of old called a Ba- 
rony ; it conſiſts of demeſns and ſervices, and muſt have been, time 
out of mind, for a manour cannot be made at this day. It is a Ca- 
pital manour, if the ſame contain other manours under it, and then 


it is called an Honour, which imports higher dignity than an ordina- 
ry manour *, 


Tae parts of a manour areDemeſns and Services, with a court ba- 
ron incident to it; the demeſns is that inheritance whereof the lord 
has proper dominion and ownerſhip, and is ſo called, as it is diſtin- 
guiſhed from the lands which others hold of him by ſervice. One's 
demeſns are, in his manual occupation, either by manuring and 13 
ſeſſing them for his and his family's ſuſtentation, (or, as we call-it, 
in his natural poſſeſſion) or by receiving the rents and profits for his 
own uſe f. Services are thoſe duties which the tenants or vaſſals are 
bound to perform to their lord, by reaſon of their eſtates holden of 
him, whereof I ſhall diſcourſe in the next title. 


A cov baron is a court which every lord of a manour has 
within his precincts; it is no court of record, and neither is a county 
court, which is no more than a court baron. A court baron is an 
inſeparable incident to a real manour, and muſt be held by preſerip- 


tion, 
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tion, for it cannot be created at this day; it muſt be holden in ſome 
t of the manour. It is of two ſorts; firſt, By common law, which 
is the freeholders court, incident to every barony ; the freeholders are 
both the ſuitors and the judges, and the ſteward only the regiſter or 
clerk; and there muſt be two ſuitors at leaſt. 2. By cuſtom, called 
the Cuſtomary Court, which concerns the copyholders, or cuſtomar 
tenants, whereof the lord or his ſteward is the judge. Of theſe 


courts I ſhall have opportunity hereafter to diſcourſe more fully. 


Barons (by whom, with us, are not meant lords of parliament, 
but only fiars of lands erected into the ſtate of a barony) are in 
eſſect the ſame as lords of manours; but only one baron court is in- 
cident to them, of which a perſon conſtituted by the Baron, as his 
bailie, is the judge ; for, as 1 there being no copy holds with us, 
there cannot be any court appropriated to them: but a baron is in- 
titled to hold courts, whether he has vaſſals holding of him or not; 
the farmers or tenants poſſeſſing the lands within the barony are the 


ſuitors in ſuch caſe: a baron may ſit judge in cauſes which do not 
concern himſelf, | 


I 
Superiori ty, and its Caſualities. 


SECTION I. The conſtant Intereſt of the Superior, 


HE right of fee or property bears a relation to the ſuperiority, 
T and ſuppoſes it, for, in a feudal holding, the one cannot be 
without the other; but the ſuperior's right, in ſome views, is conſi- 
dered as the right of property, burthened with the vaſſal's right of 
fee. Thus the rs is infeft in the lands themſelves, and his right 
has the effect of an abſolute Property: in queſtions with all others, 
except the vaſlal ; and on this title of property he might of old have 
ſued the vaſſal, to ſhow his charter or holding *; but ſuch action is 
long ſince in diſuſe, and in place of it the ſuperior may inſiſt in an 
action of Reduction and Improbation againſt the vaſlal, and all others 
pretending right to the ſubje&t; and, in caſe he recovers Certifica- 
tion in due courſe againſt the vaſſal's titles, or otherwiſe removes and 
reduces the right of property that was in the vaſlal's perſon, his own 
right will ſtand good as an abſolute right of property to him. 


THe ſuperior's intereſt in the feude is either Conſtant, or Caſual. 
His conſtant intereſt is the right of ſuperiority itſelf, with the Reg- 
dendo or acknowledgment due to him on that account: his caſual in- 


tereſt conſiſts of the Caſualitics or caſual emoluments, which, in va- 


rious events, accrue to him out of the fee, as ſhall afterwards ap- 

r. The ſuperior's conſtant intereſt is termed Dominium directum, 
and the vaſſal's Dominium utile; becauſe the ſuperior's right, while 
burthened with the vaſlal's, is rather honorary than profitable, and 
the vaſlal has all the certain benefit of the feude. 


LanDs N in property to the crown are free of any ac- 
knowledgment of a ſuperior; in others, the property and ſuperiority, 
as 


Coke 1. 
inſt. 58. 

4 rep. 26. 
BOOK 4. 
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as they were at firſt united before granting the vaſlal's right, ſo they ms as 
may come thereafter to be conjoined : this is termed a Conſolidation * 
of the property with the ſuperiority. By it the property is ſwallowed and in what 
up or . in the ſuperiority, and the ſuperior = Dominium plenum, boars 
in reſpect to the former vaſſal, but muſt ill hold the lands of ano- cur. 
ther, till the laſt termination in the king, who holds all the lands in 

Scotland of none. This conſolidation happens either by Succeſſi- 

on, Acquiſition or Forfeiture, By Succeſſion, when the ſuperior ſuc. 

ceeds to the vaſſal in the fee, or the vaſlal to the ſuperior in the right 

of ſuperiority ; in the firſt caſe, the ſuperior may, by his own precept 

of Clare conſtat, obtain himſelf infeft in the fee as heir to the vaſſal; 

in the ſecond, the vaſlal (as any other ſtranger) muſt be infeft, on a 

ſpecial retour, as heir to the ſuperior : when the title is thus made up 

by infeftment, the conſolidation will be completed by * 

ad remanentiam, upon a procuratory, or power of attorney, for that 

effect, granted by the vaſſal as ſuch, for reſigning or ſurrendering the 

property in his own hands as ſuperior. By Acquiſition, when the 

{uperior acquires the property, or the vaſſal the oaks, and the 

right to both being perfected by infeftment, the conſolidation is made 

by reſignation ad remanentiam, as above. By Forteiture, where the 

vaſlal forfeits his right of fee to the ſuperior, which makes it return 

to him; of all which I ſhall treat afterwards. 


a Inf. tit. 11. 


Tux king, in the right of the crown, has the ſuperiority of all 4. Conſolida- 
lands without any infeftment; and therefore when the property of TS 
lands, holden immediately of the crown, falls to the king by forfei- of lands falls 
ture, recognition, baſtardy, or laſt heir, the property is, %% facto, 0 de king, 
conſolidated with the ſuperiority, and the Declarator only declares but ꝗ by Ms 
does not conſtitute the right: where ſuch lands hold of a ſubject, the jeſty. 
king's right is perfected in the perſon of his donatary, by preſentation 
and infeftment thereon ; (for the king himſelf cannot hold lands of a 
ſubject) and the ſuperior is bound to receive the donatary without any 

- Jan© 5 compoſition for his entry ®. But where ſuch lands, falling to the 

1 king by forfeiture or otherwiſe, are, by act of parliament, veſted in 
his majeſty, to be ſold for his behoof, by commiſſioners, or the ba- 

c 1 Geo. I. rons of exchequer, as is ſometimes practiſed ©, the purchaſer muſt be 

Et received by the ſuperior as any other diſponee, viz. upon payment 
of a year's rent as a compoſition for his entry ; unleſs the ſpecial ſta- 
tute ordains him to be entred gratis, which is not done in thoſe above- 
referred to. When the property of lands deſcends to the king, as next 
heir to his deceaſed relation by propinquity, he muſt be 5 heir 
thercin to him, whereof inſtances have been; but ſuch ſervice re- 
quires no infeftment. 


Ir the king acquire right to lands holden of himſelf, it would 
ſeem that there muſt be an inſtrument of reſignation ad remanentiam, 
duly regiſtred, in order to denude the granter; in the fame manner 
as in the caſe of his majeſty's ſucceſſion, he muſt be ſerved heir in 
ſpecial to his anceſtor in the lands, whereby to make up a title to the 
ſame; but where lands, holden of a ſubject, are acquired by the king, 
and gifted by him, his donatary muſt be infeft, on the king's preſen- 
tation, to perfect the right of fee, as above, till which is done, the 
former proprictor is not diveſted. 
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A D1$Pos1 rio of the ſuperiority, with charter and ſeiſin there. 
on, will convey it to the ſingular ſucceſſor, with all the caſualities in- 
cident to ſuch holding, without regard to any variations therefrom ; 
unleſs they are ingroſſed in the ſuperior's or vaſſal's ſeiſin. As to by- 
gone profits of nde fallen, ſuch as require a Declarator to make 
them effectual belong to the heir, or ſingular ſucceſſor of the ſuperi- 
or, before declarator; but as to theſe which require no declarator, as 
bygone feu- duties, (or of ward formerly) they do not accrue to them, 
but remain with the diſponer, and fall to his executors, as arrears of 


rent, unleſs ſpecially aſſigned in the diſpoſition *. 


Tur ſuperior cannot diſpone the T to be holden of him- 
ſelf, and thereby interpoſe another between him and the vaſſal; 
ſuch diſpoſition is void as to the right of ſuperiority itſelf, and will 
only ſubſiſt as an aſſignation to the caſualties already fallen. But that 
does not concern grants of lands (of which perhaps there were ſub- 
feus) fallen to the king by eſcheat; and for this reaſon, in the caſe 
of the biſhops lands, that, by abolition of Epiſcopacy, fell to the 
crown, an expreſs ſtatute was neceſſary to prevent the interpoſition 
of any other ſuperior between his majeſty and the vaſſals that held 
their lands of the biſhops, or other eccleſiaſtical dignities ſuppreſt, or- 
daining them to hold immediately of the crown, and declaring all 

rants to the contrary void © This rule is univerſal as to lands ori- 
ginally holden of the ſuperior, that neither the king nor ſubject- ſupe- 
riors can interpoſe another between them and the vaſſals, but does 
not extend to lands opening to them by recognition or otherwiſe ; and 
conſequently that could not have hindered the king to alienate ſupe- 
riorities falling to him by forfeiture, whereby other ſuperiors may be 
interpoſed between his majeſty and the vaſſals*; nor can the vaſſals in 
that caſe complain, for they, not having holden their lands originally of 
the crown, are ſtill, after diſpoſition of the ſupertority, in the jm con- 
dition they were in before; which will hold likewiſe as to other ſupe- 
riors, when the vaſſals lands, who had granted ſub- feus, open to them. 


WHEN the right of ſuperiority falls to co-heirs, or heirs- portion- 
ers, the vaſſal is not bound to take infeftment of them all, unleſs 
they concur in one precept ; but it is ſufficient to take it of the el- 
deſt :; becauſe each of them has a right, pro indiviſo, to the lands in 


ſuperiority; but it were hard to oblige the vaſſal to take infeftment 


from all ſeverally, therefore the eldeſt is preferred, in reſpect of the 
prerogative of her birth. In ſuch caſe ſome foreign lawiers give an 
option to the vaſſal, which of the heirs-portioners he ſhall hold of, 
and perform fealty to; but ſo that it muſt be done to the one he chuſ- 
es in name of the reſt, to whom their right of ſuperiority muſt be pre- 
ſerved entiref. 


In the partition of an eſtate amongſt heirs-portioners, if there is 
but one ſuperiority holding feu, it is adjudged to the eldeſt, as deemed 
an indiviſible right, and, to prevent the vaſſal's being obliged to hold of 
more ſuperiors. But ſhe is bound to give a recompence to the reſt ac- 
cording to the value of the feu-duty, without reſpe& to the caſualities; 
and ſhe muſt make up her title to the ſuperiority, by being joiatly 
infeft therein with her ſiſters as heirs-portioners, and their reſigning 

in 
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in her favour their reſpective ſhares : but if there are more ſuperiori- 
ties in the eſtate than one, holding feu, the heirs-portioners have their 
election according to their ſeniority : and if there is not a ſuperiority 
for each, they hb have the ſuperiorities allotted to them make con- 
tribution to ſuch as want, and an equality is adjuſted among them, 
according to the value of the feu- duties of the ſeveral ſupertorities : 
and the other heirs- portioners make conveyances of their proportion- 
able ſhares to thoſe to whom the reſpettive ſuperiorities are adjudged 
by the court of ſeſſion *. 
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SINCE, in the caſe of feu-ſuperiorities, no regard is had to the 
caſualities, ſuch as the entry or compoſition due by ſingular ſucceſſ- 
ors, or the liferent eſcheat of the vaſlals, which are the more bene- 
ficial the greater the rent is; but only to the conſtant rent of the ſu- 
periority, vig. the feu-duty, which may poſſibly be equal in all the 
feus, where the payable rent is very unequal; it would ſeem to follow 
of courſe, that, in other ſuperiorities, as ward formerly, and blench, 
where there is no conſtant rent of the ſuperiority ; if there is but one, 
it muſt go to the eldeſt, and, if more, they have their election ac- 
cording to their ſeniority, (as in feu-ſuperiorities) without recompence 
or conſideration, either to make an equality among thoſe who have 
ſuperiorities of unequal value, or to make amends to ſuch as get 
none, as where there is not a ſuperiority to each heir-portioner... 


WHEREFoORE lands in ſuperiority fall to heirs-portioners, in the 
fame manner as lands in property; but, out of regard to the vaſſals, 
they are adjudged always to one of them, and they have their elec- 
tion according to their ſeniority, and the reſt are bound to make u 
titles to their ſhares, and denude in favour of the one to whom the 
ſuperiority is adjudged ; and the vaſſal thereafter, and his ſucceſſors, 
muſt always hold of ſuch heir-portioner, and her ſucceſſors in the 
right. In many inſtances ſuch adjudication, and mutual recom- 
pence in money, were uſed among the Romans in the Actio fami- 
lie Erciſcunde, for dividing the ages of 


In caſe of more adjudgers of the ſuperiority coming in par! paſſu, 
the vaſlal need only take infeftment, before the diviſion, of him who 
ſtands firſt infeft on his adjudication, without regard to the others who 
have the benefit of his . by being within year and day of 
him; becauſe that privilege is only reſpected in queſtions amongſt ad- 
judgers themſelves, but not in theſe with third parties. A. charge at 
an adjudger of the ſuperiority's inſtance, which, by ſtatute ©, renders 
the adjudication effectual, in a queſtion with other adjudgers, will not 
be ſufficient here; becauſe one muſt be actually infeft in the ſu- 
periority before he can receive the heir, or ſingular ſucceſſor of 
the vaſſal in the fee; for tho' adjudgers, within year and day with 
the perſon infeft on his adjudication, have an equal intereſt with 
him by the fame ſtatute; yet none of them have a real right in 
the ſubje&, except he that is infeft therein; and if more are infeft, 
the firſt carries the right of the fee or ſuperiority, and the reſt only 
the reverſion, when the ſtatute is laid out of the caſe; but, at the 
fame time, the compoſition, paid by the vaſlal for his entry, muſt be 
communicated proportionably, by the adjudger who receives it, to the 


reſt, 


7. In caſe of 
more adjudg- 
ers of the ſu⸗ 
periority in- 
feft, of whom 
mult the vaſ- 
ſal and his 
heirs obtain 
infeftment: 
the ſuperior 
cannot alien 
parcel of the 
ſuperiority. 


— — ry. — - 


—ͤ——üUẽ —— — EE —— — = ——— 


8. The ſupe- 
rior cannot 

alien parcels 
of the ſuperi- 
ority. 


9. Among co- 


adjudgers, or 
heirs-porti- 
oners, which 
of them has 
the vote in 
the election 
of a member 
of parlia- 
ment. 


10. In actions 
at the ſuperi- 
or's inſtance, 
apainſt the 

vaſſal, touch- 
ing the lands, 


mult he in- 


ſtruct his 
right. 


11. Are ſupe- 
riors bound 
to receive 
ſingular ſuc- 
ceſſors, par- 
ticularly ad- 


620 An Inſtitute of the Laws of ScorlAN D. Book II. 


reſt, within year and day of him; for he has no prerogative over them 
to keep it to himſelf. 


Ir is the opinion of ſome of our eminent lawiers, that ſuperiorities 


go to the eldeſt heir-portioner, as indiviſible rights do; but it is im- 


ſible that ſhe, or heirs of her body, can be ſerved heir in the whole 
ubject, more than if it were a right of fee or property, being only 
one of more heirs-portioners ; and in all caſes, except in queſtions with 
the vaſſal, the ſuperior's right is a fee, and is carried by infeftment; 
and therefore it is unavoidable, that lands belonging to the anceſtor, 
tho' in ſuperiority only, muſt devolve to all his heirs-portioners, in the 
ſame manner as if they had belonged to him in full property ; and 
where a ſuperiority is adjudged to the eldeſt alone, the reſt, after they 
are infeft as heirs-portioners with her, muſt denude of their propor- 
tions in her favour, as ſhe muſt of her's in favour of the reſt, where 
there are more ſuperiorities, as above. 


As the vaſſal is not to ſuffer the inconveniency of holding of di- 
vers heirs of the ſuperior, fo, for the ſame reaſon, the ſuperior cannot 
alienate parcel of the ſuperiority, whereby the vaſſal would come to 
hold of more ſuperiors, bor he may diſpoſe of the whole ſuperiority, 
ſince that could not prejudice the vaſſal; but it cannot be conveyed to 
be holden of himſelf, ſince he cannot interpoſe any other perſon be- 
tween him and the vaſlal, and ſuch deed would be void, as above b. 


I lands affected by adjudications, of the extent or valuation re- 
quired by law, cither in ſuperiority or property, to intitle one to vote 
in the election of a commiſſioner to the parliament, the debtor, a- 
gainſt whom the adjudications are led, having the reverſion, has the 
vote, during the legal; and the adjudger firſt infeft after expiration 
of the legal and not thoſe that come in pars paſſu with him, till the 
lands be divided, that the extent or valuation of their ſhares may ap- 
pear*, Where lands in ſuperiority devolve to heirs-portioners, it may 
ſeem that the ſon of the eldeſt, if ſhe is dead, muſt have the vote, be- 
cauſe the reſt are bound to denude in his favour, and that, therefore, 
in. the judgment of law, he is conſidered as heir therein; and that, 
in caſe of more ſuperiorities, it only one of them qualify for a vote, 
the eldeſt fon of the eldeſt daughter has right to it; but I conceive, 
that, till the reſt have made up titles, and denuded in his favour, he 
can have no vote, for he is not apparent heir as to their ſhares, 


In all actions againſt the vaſſals upon the right of ſuperiority, the 
ſuperior need not inſtru his right, becauſe the vaſlals muſt acknow- 
ledge it ; and therefore the vaſſal regularly muſt either decline all ob- 


jections thereto, or diſclaim the ſuperior, which will infer a forfeiture 


of the fee“: this only holds where the vaſſal's right inſtructs the ſu- 

erior's; and therefore, if the ſuperior is a ſingular ſucceſſor, the vaſ- 
fal may deny his right, without hazard of at-lamadon, till his title 
is produced. ; 


ON the other hand, the ſuperior is bound to receive the vaſſal's heir, 
and give precept for infefting him in the fee, as ſhall be more fully 
ſhown Ts ©; but he was not formerly compellable to enter the 
ſingular ſucceſſor of the vaſlal by voluntary right, otherwiſe than in 

con- 
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conſequence of the ſtatute *, which obliged ſuperiors to receive ad- 
judgers, upon payment of a year's rent; and therefore they behoved 
to enter diſponees, adjudging in implement upon the obligement to 
infeft: this was an extenſion of the ſtatute, which could only be 
meant of creditors in ſums of money, for it bears a liberty to the 
ſuperior to refuſe the adjudger, if he is willing to take right to the 
adjudication, and undergo the debt himſelf, to the extent of the eſtate. 
Now, in adjudications in implement of a diſpoſition of the proper- 
ty, it is impoſſible this option, to enter the adjudger or pay the 
debt, can take place. This obligation, to receive an adjudger in imple- 
ment, was no great hardſhip upon the ſuperior in the caſe of private 
diſponees ; but, if the ſuperior was bound thus to enter an univerfity or 
corporation, he would thereby have loſt all his caſualities; the ſuperior, 
in reſpect of this option, indeed, was found liable to receive a corpora- 
tion adjudging for a debt, unleſs he was willing to undergo the debt o; 
how far this could have been extended againſt the ſuperior, in favour 
of univerlities or corporations, in implement of an abſolute right, was 
not cleared by any judgment of the court. However, by the late act, 
ſuperiors, after tender of an year's rent, may be charged to enter diſ- 
ponees without the circuit of an adjudication ; nor is there any ex- 


ception as to univerſities, who theretore mult be received in the ſame 
manner as others. 


Trex conſtant benefit of the ſuperior is contained in the Reddendo 
of the vaſlal's charter: it is © the yearly duty or ſervice performable by 
« the vaſlal, in acknowledgment of the ſuperior”, and varies accordin 
to the different kinds of holdings, of which I have diſcourſed in the 
preceeding title. By the late Britiſh ſtatute, Perſonal ſervices are diſ- 
charged to be performed in kind; but, in place thereof, the vaſſal is 
to pay an annual value in money, to be aſcertained upon ſummary 
application to the lords of ſeſſion by either party ; and in time com- 
ing all Marg Agr for ſuch ſervices arc void. The Perſonal ſervices 
prohibited by the ſtatute are perſonal attendance, hoſting, hunting, 
watching and warding, and ſo extends not to other ſervices, as har- 
riage and carriage, nor to watching and warding within borows; theſe 
are {till allowed, as not tending to the bad conſequences mentioned 
in the preamble of the ſtatute, © as deſtructive to the liberty of a free 
e people, and inconſiſtent with the obedience and allegiance due to 
e his majeſty and government”. 'T he ſuperior has not only a perſonal 
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action againſt the vaſſal, but likewiſe may poind the ground for the = 


liquid feu- duty contained in the Reddendo, and all intermeddlers with 
the fruits are liable thereto, as they are to the maſter for his rent. 
Harriage and carriage is not due, unleſs it is exacted yearly in due 
timee, but action is competent for all feu- duties reſting within four- 
ty years; the vaſſal is bound to perform thoſe ſervices at any place 
within the barony, as likewiſe to bring his feu- duty payable in victu- 
al or grain to the ſuperior's houſe, if he lives within the barony, in 


the ſame manner as tenants or poſſeſſors are bound to do with reſpect 
to their rents. 


WHEN the fee devolves upon heirs-portioners, the ſuperior, before 
partition of the eſtate among them, has action for ſervices, conſiſting in 
fact againſt each of them for the whole; but ſo that performance by 


S ITTH one 
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one liberates the reſt, who are liable in relief propottionably: theſe 
are eſteemed indiviſible, and therefore the ſuperior has action againſt 
all jointly and ſeverally. But when the duty conſiſts in money, or other 
fungible, which is diviſible, each heir is only liable for his own pro- 
portion; but, till the fee is divided, the ſuperior may poind any part 
of the ground, or diſtrain the goods thereon for the whole feu- duty: 
theſe ſervices are frequently indefinite, but uſe and cuſtom determines 


them. 


THEordinary Reddendo in ward-holdings was Servitia debita et con- 


ſueta, Services uſed and wont; and now that tenure being aboliſhed, 


there can be no queſtion about them ; and when fuch clauſe occurs 
in other holdings, the actof the late king above referred to has, for moſt 


part, taken them away ; but if there are any other accuſtomed, they 


{till ſubſiſt, notwithſtanding the late a& *, voiding ſuch general clau- 
ſes, which concerns tenants or tackſmen, and not vaſſals. 


SECTION II. The Caſuality of Non-entry. 


THe caſual intereſt of the ſuperiority is termed the Caſualities there- 
of, as being accidental advantages. I heſe caſualities in ancient times 
were various: thus, the king was intitled to a Subſidy or Aid from his 
vaſſals, towards the portion of his eldeſt daughter, and the ſame was 
the privilege of every other ſuperior ©, and which obtained among 
the Highlanders in Craig's time, as he informs us d. Such extraordina- 
ry claims took place of old, becauſe feudes were for moſt oor gra- 
tuitous; but no ſuch demands are now in uſe, nor otherwiſe known 
than from our old law books. At preſent, the caſualitics of ſuperiority 
are either common to moſt holdings, or peculiar to certain kinds of 


them. The common caſualitics are, Non-entry, Relief, and Liferent 
Eſchcat. 


By the feudal law of the Lombards, the inveſtiture behoved to be 
renewed upon the change of either ſuperior or vaſlal ©; becauſe Ho- 
mage and an oath of Fidelity were neceſſary, which are perſonal. With 
us of old, an oath of fidelity was given, and homage performed by the 
heir and ſingular ſucceſſors of vaſſals at their entry; but now the in- 
feftment, without homage or oath of tidelity, is only renewed at the 
entry of an heir or ſingular ſucceſſor. 


How ace was either Abſolute, without exception of any perſon, 
termed Liege, Hominium ligium, and was only due to the king; and 


a Reg. maj]. 
I. 8. e. 67. 


b 20. Geo. 
II. 


e Reg. maj. 
1. 2. c. 73. 
4 lib. 2. dieg. 
1. 1. 


e Lib. 2. tit. 
27. de feudis. 


Reg. maj. 
. . . . 
&c. 


hence ſubjects are termed Lieges, and the fovereign our Liege lord; or 


Limited, due to a ſubject, which was underſtood with exception of the 
king, and of all other ſuperiors, of whom the vaſſal held lands at the 
times, The bond of fidelity between lord and vaſſal was mutu— 
al; for, as the vaſſal was liable to his lord in Homage and Service, ſo 
the lord was to bim in Protectiond. I his is ſtill the caſe between our 
ſovereign and his lieges; we are liable to him in Allegiance, for which 
his majeſty affords us Protection, though no formal homage is ever 
performed. But, in times of epiſcopacy, the biſhop, at receiving a 
grant of the temporality of the benefice, did homage, and ſwore al- 


legiance to the king, as ſhall be afterwards more fully obſeryed? ; but 


among 


D. Reg. maj. 
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h Reg. maj. 
I. 2 Co 67. 


i Infra tit. 8. 
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among 8 ſuperiots and their vaſſals, there remains little or no 
veſtige of thoſe reciprocal obligations; however, the eaſualities, that 
ſtill take place, are chiefly thereon founded. 


Non-exTRY happens, where the fee is void by the vaſſal's death, 
and thereby it becomes in the ſuperior's hands, till the heir is receiv- 
ed, but he has year and day to deliberate whether he ſhall enter or 
not *; ſo that no declarator of non-entry can be inſiſted in, during that 
ſpace. Though the fee ordinarly was void, during the minority of the 
heir, in ward-holdings formerly, yet the caſuality was not deemed Non- 
entry, but Ward, which had different effects; for, during the ward, the 
heir could not regularly enter, unleſs there was a diſpenſation in the char- 
ter. Non: entry is properly,“ when the heir, who may and ought to en- 
ter, delays or refuſes to do it.” Lands become likewiſe in non-entry, 
by the ſuperior's reducing the vaſſal's retour and infeftment, and by his 
accepting reſignation in favorem, before new infeftment; but, if it is 
the ſuperior's fault in not granting a new charter, he cannot claim the 
benefit b. This caſuality at preſent takes only place in feu and blench- 
holdings, tho formerly it did in ward+holdings now abrogated, but is not 
competent in lands holden burgage, or in mortification, becauſe co 
rations die not. The caſe alters as to tenements in a burgh of barony, 
for they fall in non- entty as the reſt of the barony: as to tenements in 
burghs of regality holding of the crown, which were independent of 
the A's of regality, whole privileges are therefore ſaved, notwithſtand- 
ing the abolition of the regalities, they are in the fame ſtate in this 
reſpect as burghs royal. By the late ſtatute, the non- entry duty, before 
ſummons of declarator in lands formerly holden ward of the crown, 
thereby converted to blench-holdings, is reſtricted to one per cent. of 
the valued rent, and for that purpoſe the valuation mult be aſcer- 
tained in the retour ©, 


In a ſtri& ſenſe, the whole rents are carried to the ſuperior by the 
non-entry, but, by a favourable acceptation, the feu-duty is accounted 
the rent in feu-holdings, and therefore is only due: in other hold- 
ings, which now are only blench, in the common caſe, the new re- 
tour duty is eſteemed the rent: in lands converted from ward to blench, 
one per cent, of the valued duty is the rule, as above. In infeftments 
of annualrent, the whole annualrent formerly was carried by non- 
entry, as the retour duty thereof, it being conſtantly retoured Valere 


ſeipjam, to be worth the full amount of the annualrent ; but now, by 


ſpecial ſtatute, only the blench-duty contained in the infeftment is 
due, during the non-entry, before ſummons of declarator. 


THro' the vaſſal's caſe is regarded with a benign eye, when he 
only delays to enter, yet if he refuſes, when cited in a General de- 
clarator of non- entry, he is liable for his contempt, after ſuch citation, 
in the whole rents of the land, or annualrent of the money in an in- 
feftment of annualrent ; unleſs ſome favourable circumſtances concur 
to excuſe him from the charge of contumacy, as is after mentioned. 


THe ſuperior may purſue a Special declarator,in the ſame ſummons 
with the general, if the tenants are cited, and libelled againſt for their 
rents; but truly it is improperly termed a ſpecial Declarator of non- 

entry, 
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entry, _ rather a concluſion for payment of mails and duties, which 
is a natural conſequence of the general declarator ; wheretore a pro- 
ceſs of mails and duties againſt the tenants anſwers the fame deſign ; 
and indeed the ſpecial declarator is, in a proper ſenſe, an action only 
for the rents: it regularly concludes Ne of the whole rents 
that fell due after citation in the general declarator, and, in time com- 
ing, till the entry of the heir. And tho' the lands had been con- 
veyed by the vaſſal, and the diſponee infeft baſe, yet the heir of the 
vaſlal laſt infeft, holding of the ſuperior, need only be cited in the 
general declarator, the ſuperior being only bound to take notice of him. 


Bur, if there is a doubt who is the heir cither in fee or ſuperiority, 
the full rent is not due till deciſion of the caſe ; and that even after 
22 declarator is inſiſted in; becauſe the heir of the vaſſal cannot 

charged with contumacy, while 'tis uncertain who is the righteous 
heir, or with whom he ſhall enter; and 'tis an obſtinate refuſal to en- 
ter, that founds the ſuperior's claim to the full duty : for the like 
reaſon, if the ſuperior is a ſingular ſucceſſor, the whole rent will not 
be due from citation in the general declarator, but only from ſuch 
time as the purſuer produces his progreſs to the ſuperiority ; or, if the 
heir had any juſt cauſe of doubting the purſuer's right to the ſuperio- 
rity, he will be excuſed from the full rent, till the objection 1s ro- 
moved by the judgment of the court“. 


In the general declarator, there may be a concluſion of poinging 
the Ph, for bygone non-entry duties precceding the citation, thele 
being debita fundi, but the whole rents due thereafter are not ſuch ; and 
therefore action is only competent for them againſt the tenants and 
intromitters, by perception of the rents: in this declarator, and others 
of the like nature, as to lands holden of the crown, the donatary, or 
his majeſty's advocate for the king's intereſt, muſt be purſuers; in 


others, the ſuperior or his donatary. 


The bygone duties, incurred by this caſuality, fall to the heir of the 


| ſuperior, with the caſuality itſelf, as being involved in the {uperiority ; 


unleſs general declarator had paſt in the deceaſed's lite, which would 
make them fall to his executors, being then of the nature of bygone 
fruits. This is a general rule, That caſualities requiring declarator de- 
volve to the heir before it, and, after tis obtained, to the executors, as to 
bygones; but ſuch obventions, as do not require declarator, fall to 
executors as to bygones, being of the nature of fruits or rents, as 
bygone feu- duties, &c*, If theſe caſualities that have Tractum fu- 
turi temporis are gifted, the ſame rule will take place with reſpect to 
the heir and executors of the donatary; and it did likewiſe hold as to 
the caſuality of marriage, that, before declarator, whereby it is taxed 
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e july 11. 
1673. Faa. 


and aſcertained, it did fall to the heir of the ſuperior or donatary, 


and after, to their executors, being by a decree brought to a liquid ſum, 
and ſeparated from the ſuperiority ; but that caſuality being now abo- 
liſhed, there is 2 only for ſuch queſtions, as to bygones that had 
incurred preceeding 25th March 1748, from which time ward-tenure, 


and that caſuality are taken away. 


AFTER 
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AFTER decree of general declarator which aſcertains the lands to 
be in non-entry, (but not before) the ſuperior, or his donatary, may 
enter to the poſleſſion, remove tenants, and do every other act of 
property, the fee thereby opening to him, and becoming fully 
in his hands, till the entry of the heir*; unleſs there be a Salvo in 
the decree in favour of the vaſlal, in the circumſtantial caſes afore- 
ſaid; and thoſe caſualities fall to the heir of the ſuperior, either be- 
fore or after declarator, as to what becomes due after the deceaſed's 
death, unleſs they were gifted, and then they belong to the donatary, 
and fall to his heir or executors, according to the | walk diſtinction. 


Tux vaſſal may ſtop theſe dangerous conſequences, by offering to 
the ſuperior a precept of Clare conſtat, to be ſigned by him, together 
with the relief and bygone non-cntry duties, when the proceſs of ge- 
neral declarator is inſiſted in, or before. If the ſuperior, after ſuch 
offer, refuſe to ſign the precept, upon ſecing the vaſſal's predeceſſor's 
infeftment, no declarator will pals; but the ſuperior may, if he plea- 
ſes, inſiſt, that the vaſſal be retoured heir in the ſubject, and, in this 
caſe, time will be allowed to the vaſſal for that purpoſe, before de- 
clarator is given in the action of non- entry. 


T nos effects of non- entry are not near ſo hard as by the old 
feudal law of the Lombards; for, thereby, if the heir did not enter 
within year and day, the fee became caduciary to the ſuperior for 
ever b; ku our feudal cuſtoms never admitted ſuch ſeverity . The 
reaſon of this caſuality appears to have been, that, by the heir's not 
entering, the ſuperior wants a vaſſal, and therefore it was reaſonable 
that he ſhould have the rents, to 1 one to perform the ſervice 
in the mean time: and, by the 


fee to the ſuperior, (as above) that he might therewith furniſh him- 
ſelf with another vaſlal. But the entire forfeiture of the fee was 


too ſevere, the ſupplying the ſervices by another, in the mean time, 
being ſufficient, as our law directs, 


THe ſuperior may either take the benefit of the non-entry him- 
ſelf, or gift it to another, who is termed Donatary, as being for moſt 
part by a gratuitous grant. Among divers donataries, he who firſt 
obtains decree on his gift, in the general declarator, is preferable, the 
declarator being what perfects the caſuality in itſelf, and is an effec- 
tual intimation of the donatary's right; but, if the gift is to the vaſ. 
{al himſelf, it ſerves in place of a diſcharge; and therefore he is pre- 
ferable, according to its date, without any declarator or intimation, 
that not being neceſſary or competent, where himſelf is the party. 
In this caſe the vaſſal muſt communicate the benefit of the gift to his 
ſub-vaſlals, whoſe ſub-feus fall in non-entry, thro' his default, if he 
repreſent the granter of the ſub- feus, and they contain abſolute war- 
randice ; but the ſub- vaſſals, on obtaining the benefit, are liable to a 
proportion of the compolition and expences in procuring the gift“. 


NoNn-ENTRY is wholly excluded by the husband's courteſy, and, 
for the third, by the wife's terce. Thoſe rights take place by law, 
without any em in the perſon of husband or wife, and are in 


the ſame caſe as if the parties were infeft, holden of the ſuperior, 
iii! 


But 
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But the wife, thro' whom the courteſy is claimed, and the husband, 
thro' whom the terce, muſt have been infeft by the ſuperior; for other- 
wiſe theſe acceſſary liferents cannot exclude the ſuperior, more than 
the principal rights on which they depend could, either as to non- 
entry, or ward while that holding took place. Liferent infeftments, 
holden of the ſuperior, exclude the non-entry, becauſe the ſuperior 
hath conſented thereto, Sub-feus granted in conſequence of the 
ſtatutes, allowing the ſub-feuing of ward lands, or others, while 
they were in force*, will likewiſe bar the rp falling thro' 
the immediate vaſſal's death; for ſuch ſub- feus are, by ſtatute, de- 
clared in the ſame caſe as if the ſuperior had conſented thereto ; 
and tho he ſhould purſue declarator of non-entry againſt the heir of 
the immediate vaſſal, it could have no effect againſt the ſub-vaſſals, 


but only carry the feu- duties in which they were liable to ſuch vaſſal 
their ſuperior. | 


In like 'manner, after theſe ſtatutes, allowing ſub-feus of ward 
lands, were repealedꝰ, the ſuperior's confirmation of ſub-feus, or 
conſent to them, excludes the non-entry falling by the death of the 
immediate vaſſal, ſo far as may tend to the prejudice of the ſub- vaſ- 
fals, becauſe the ſuperior cannot go againſt his own deed ; but, dur- 
ing the non- entry, he comes in place of the immediate vaſſal, ſupe- 
rior to the ſub-vaſſals, and has right to the feu-duties, and all other 
benefit competent to him This rule is univerſal as to ſubjects, who 
are always preſumed to advert to their own intereſt; but it does not 
hold in confirmations granted by the crown of ſub-feus, which paſs 
of courſe in exchequer; and the king cannot be prejudiced by the ne- 
glect or inadvertency of his officers: therefore ſuch confirmations 
only ſecure the ſub- vaſſals from recognition, or forfeiture by the deed 
of the immediate vaſlal, but did not exclude the crown from the or- 
dinary caſualities of ward, marriage and non-entry, all which fell 
thro' the immediate vaſſal, who ſtill remained ſuch, after confirmation 
of the ſub-feus, as was above obſerved; and ward-tenure, with its 
caſualities, being aboliſhed, the queſtion can only occur as to non- 
entry; and as to ward and marriage, only in reſpe& to ſuch as had 
fallen before the 25th March 1748, as above. 


CHARTERS, or precepts of ſeiſin granted by the ſuperior, will not 
exclude this caſuality, till infeftment tollows; nor will a charge againſt 
the ſuperior on an adjudication, unleſs a charter, with an year's rent 
for the entry, ts therewith offered to the ſuperior to ſign ; nor will 
a precept of feiſin to an heir, purſuant to charges on writs out of the 
chancery, and now to a charge of horning, at the heir's inſtance, 
purſuant to the late ſtatute ©; nor charters, in obedience to a charge, 
at an adjudger's inftance, exclude the bygone non-entry duties, thoſe 
being only intended for completing the parties tittes, but not to ex- 
clude the ſuperior from any claim competent to him ?; but infeftment, 
in conſequence of ſuch precept or charter, will bar the non-entry in 
time coming, the fee being full: but ſuch charter to an adjudger did 


not ſtop the courſe of the ward which had fallen before, and become 
the ſuperior's right. 


Tur minority of the heir hinders not the effect of the non-entry. 
Tacks ſet by the vaſſal are not good againſt the ſuperior, during the 
non- entry, 
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non- entry, after declatator, but the tenants cannot be removed till 
the next Whitfunday- ; and the former tack duty is the rule, till the 
are interpelled by citation, for otherwiſe tacit relocation takes place. 
If the tackſman is removed, he has acceſs to poſſeſs the lands, for 
the remainder of his term, when the vaſſal obtains himſelf entred, 
without 33 intermediate time while he was barred from 
the poſſeſſion. Non entry is frequently excluded as to the full rents, 
even after citation on the general declarator, as when there is com- 
petition between heirs of either ſuperior or vaſſal, till the queſtion is 
decided, or in the other above mentioned caſes. 


AND even it may be excluded as to the retour duty, as where the 
fee is apparently full by infeftment, but, upon a precept from the 
wrong perſon; in ſuch caſe the non- entry only takes place from the 
decree of reduction, the vaſſal being in probable ignorance of the 
true ſuperior before ; and, if he delays not entering, after the ſuperi- 
or's title is aſcertained, there is no place for non-entry duties. 


AND, for the like reaſon, where it was impoſlible for the heir 
of the ſuperior to receive the vaſſal, he not being entered himſelf to 
the ſuperiority, and the eſtate in the hands of creditors, the court 
found the non-entry, even as to the retour duty, not to take place ; 
but only from the time that the ſuperior's heir obtained himſelf infeft 
in the ſuperiority, his title being certain adjudications expired, whereon 
infeftment had followed under the great ſeal, which were conveyed 
to the purſuer®*. The ground of the deciſion was laid on the pur- 
ſuer's title's being as a 8 ſucceſſor; but had he even claimed as 


heir to his anceſtors in the ſuperiority, they no doubt would have ſuſ- 


tained the vaſſal's defence, founded on the circumſtances of the ſuperi- 
or's affairs, during the 40 years for which non- entry duties were claimed. 
The caſe was of a blench-holding, where the duty was none at all, 
had the vaſſal been entred, and the non-entry duty, conform to the 
new retour, was 20 /. yearly, which was greatly penal ; and this 
judgment was affirmed upon an appeal. 


T conceive farther, that a general rule may be laid down, that, 


- while the heir of the ſuperior is not himſelf entred to the ſuperiority, 


he cannot claim, from the heir of the vaſſal, non- entry duties which 
incurred during that ſpace. This may be inferred from the act, 
which intitles the heir of the vaſſal to charge the ſuperior to enter to 
the ſuperiority, and receive him; with certification, that, on default, 
he ſhall loſe the benefit of the ſuperiority for his life, and be ſub- 
jected to the vaſſal in damages, who may enter with the next ſupe- 
rior©; for it is a maxim, that Nemo debet ex fo dolo lucrari, none 
muſt take advantage by his own wrong: and the act plainly ſuppoſes, 
that the fuperior lyes out in defraud of the vaſſal. 


ByY60ONE non-entry duties, preceeding 40 years, are cut off by 
preſcription ; as likewiſe the bygones are preſumed paid, or paſt from, 
by the ſuperior's granting precept of Clare conſtat, or voluntarily re- 
ceiving the vaſlal, tho' without a clauſe of Novo damus. By our former 
law, if the ſuperior, or his donatary to the ward or non-entry, was 
in poſſeſſion, by virtue of the ward, he had right to three terms full 


rent, 


rity, Hor 
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II. 


rent, ſubſequent to the ward, as non- entry duties without declarator; 
but, if — was not in poſſeſſion, nothing but the retour duty 
was due, till citation in the declarator of non- entry. But it is the 
opinion of an eminent lawier, That, if the ſuperior was in poſſeſſion, 
in virtue of the ward, he might continue thereafter in the perception 
of the fruits, during the whole years of the non-entry *, without de- 
clarator of non-entry, the intent of which is only to attain the poſ- 
ſeſſion ; but, in uch caſe, it is the heir's fault that he docs not apply 
for an entry; and now there is no place for the queſtion, ſo that the 
ſuperior muſt always have a decree of declarator in order to poſlels. 


SECTION III. Relief; and Compoſition for an Entry. 


RELIEF naturally follows non- entry; becauſe the ſuperior is not 
bound to receive or enter the heir in the fee, till he pay the relief, 


or 
PO 


rant ſecurity for the ſame. It is ſo termed, as being the com- 
ſion paid to the ſuperior, for Relieving the fee out of his hands, 


to whom it had opened by the death of the anceſtor laſt infeft. 


Of old, the ſuperior might have aſſumed the 2 2 till 75 relief 
aw, that the ſuperior 


was paid*® : but tis long ſince our eſtabliſhe 
cannot, without a decree, or the vaſſal's conſent, enter to poſſeſs 


the 


fief, It was due in ward, feu or blench-holdings. If the ſuperior 
was in poſſeſſion, by virtue of the ward, it was a full year's rent, but 
otherwiſe only the retour duty: in feu-holdings, it is an year's feu- 


duty, beſides the current duty, conform to the Reddendo; and, 
blench-holdings, it is an year's retour duty, conform to the new ex- 
tent, that being the rent, by a favourable acceptation. In lands 
b 
the expreſs terms of the E of ſeiſin, directed to him, to take ſo. 
ore he gives infeftment!, and muſt accord- 
ingly count for the ſame in the exchequer, at fitting his Æque, as we 
call the ſheriff's clearing his accounts with the public. Either a per- 
ſonal action upon the ſecurity given, or real, for poinding the ground, 


holden of the crown, the ſheriff, as the king's officer, is bound 


curity for the relief, be 


is competent for the relief ©, 


in 


Tu E doubling the feu- duty, at the heir's entry, is, for moſt part, 
contained in the Reddendo of the feu- charter; but, where it is not, 
the court found that the ſuperior could not claim the ſame ; and, 
by this rule, relief is not a caſuality incident to feu-holdings, but muſt 
be covenanted: and, I conceive, that, next to an old deciſion from 
Hope, ſuch clauſe, being almoſt always in feu-charters, procured the 
foreſaid judgment, that without it no relief could be due in thoſe 
holdings: and the truth is, holdings in feu-farm were not derived 
from the feudal cuſtoms, but introduced with us by expreſs ſtatute, 
before which they were not in uſes; and the ſtatute allowing no ſuch 
caſuality, it was thought they could not be due without a proviſo in 
the charter. But this can only obtain as to lands holden of ſubjects: 
for, as to theſe held of the crown, the precept from the chancery al- 
ways bears Capiendo ſecuritatem pro duplicatione feudi fimæ; ſo that, 
in ſuch caſe, relief is due, whether contained in the charter or not. 


In place of relief, there is due by adjudgers an year's rent of 
lands, which mult be paid by them to the ſuperior, as a compoſit 


the 


ion 
for 
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for their entry, before he is bound to receive them * ; but, if the ſub- 
ject adjudged is an annualrent holden baſe of the debtor, he is bound 
to receive the adjudger gratis* ; as likewiſe are magiſtrates of royal 
borows as to burgage lands, they being only the crown's officers, 
and therefore cannot refuſe to enter adjudgers, or even volunta 
purchaſers, without any compoſition *, 'I his compoſition takes place 
in all adjudications, either for ſums of money, or in implement of 
diſpoſitions, or obligations to infeft ; but the ſuperior cannot hinder 
the adjudger from poſſeſſion till he pay a compoſition and enter, 


Tux ſimple charge againſt the ſuperior, for infefting the adjudg- 
er is, by ſtatute*, ſufficient to complete the adjudication, by render- 
ing it effectual, as if infeftment had followed, in competitions amongſt 
adjudgers ; but it will not exclude the ſuperior from the caſualitics 
falling by the debtor, unleſs the ſuperior was in the fault, by refuſ- 
ing to enter the adjudger upon tender of a charter, and an year's rent 
for the compoſition, under form of inſtrument, as above. But, after 
the ſimple charge againſt the ſuperior, the liferent- eſcheat of the lands 
adjudged will not fall by the debtor's civil rebellion ſubſequent to 
the charge; becauſe, if it did fall, the adjudger would have no ſe- 
curity, and the ſtatute having declared the charge effectual, as it ex- 
cludes all the voluntary deeds of the debtor thereafter, it muſt, for 


the ſame reaſon, bar the effect of his denunciation or civil rebellion. 


f July 24. 
1632. Rule, 


Indeed, before the ſtatute, nothing but infeftment in the perſon of 
the adjudger did fave againſt the liferent eſcheat of the debtor /; but 
the caſe is on a different footing by the ſtatute, 


SINCE a diſponee might, upon an a e e in implement, 


compel the ſuperior to receive him, therefore ſuperiors did ordina- 


g 20 Geo. II. 


h july 1732. 
lady Sinclair 
contra Sir 
James Steu- 
art, 


« obliging him and his ſucceſſors to receive an 


rily enter diſponees upon payment of an year's rent, without putting 
them to the circuit and expence of an adjudication: and now, by 
the late ſtatutes, they are bound to do it upon tender of an year's 
rent as the compoſition, provided the diſpoſition contain a procurato- 
ry of reſignation, i. e. a power of attorney to ſurrender the lands; and, 
if they refuſe or neglect, perſonal diligence may ſummarily be iſſued 
againſt them to do it. 


SOMETIMES the original right from the ſuperior bears a clauſe, 

j enter, not only the 
& heirs, but the ſingular ſucceſſors of the vaſſal, gratis,” or upon pay- 
ment of a particular ſum much under an year's rent ; but ſuch clauſe, 
being extraordinary, receives a moſt ſtrict interpretation, and there- 
fore, unleſs it is very expreſs, it will not extend beyond the firſt diſ- 
ponee from the vaſſal, and, if perſonally conceived, will not be ef- 


fectual againſt the onerous ſingular ſucceſſor in the ſuperiority *, 


Ix adjudications of lands, the compoſition is one year's rent of the 
lands adjudged, becauſe, by expiration of the legal, the abſolute 
right of the lands will be thereby carried; and which likewiſe is the 
compoſition for entring a diſponee to the property; but, in adjudi- 
cations of annualrents out of the lands holden of the debtor's We 
rior, the compoſition is only one year's annualrent, that being the 
ſubje& adjudged: but it was found, that, in an heritable bond, and 
7 Cuuuuuu an 
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an infeftment in ſecurity of a principal ſum, the purchaſer of the 
lands therewith burthened was bound to receive an adjudger from the 
creditor therein, without any compoſition, notwithſtanding the ſta- 


tute*; for the court found it to concern only infeftments of annual- 


rent, redeemable on payment of a principal ſum , which were much 
in uſe of old, and were properly annui reditus; but not to relate to ſuch 
as are only acceſſaty to a principal ſtim, and the purchaſer, being 
burtheried therewith, could no mote claim a compoſition than the 
original debtor could. | 


SECTION IV. Liferent-Eſcheat. 


Tux third and laſt caſuality incident to all fees, except lands 
holden burgage and in mortification, is the Liferent-Eſcheat of the 
vaſſal ; which comprehends all the rents and profits of the ſubject, 
during his natural life, falling due year and day after the denunciation. 
It falls by one's remaining year and day at the horn unrelaxed, af- 
ter being duly denounced rebel: one Denounced is faid To be at the 
Horn, berate deunciation is by three blaſts of a horn; the par ty 
is termed Rebel, as being denounced ſuch for not obeying the » 
given him in the king's name e, but which ſcems too harſh a term, 


according to its common import, as it is now underſtood. 


DENUNCcIATToOxNs to the horn, which are fimilar with us to 
Outlawries in England, but with leſs ſevere conſequences, are either 
in criminal or civil caſes: the firſt, where one being cited in a cri- 
minal proceſs, either does not find caution to compear and undergo 
trial; or, aftet caution found, compears not; and therefore, at the 
dict of appearance, is denounced rebel, and fugitive from the laws. 
Denunciation in civil cafes is, where one, being charged by letters 
of horning to pay or perform ſomething within certain days, upon 
pain of rebellion. does not obtemperate, and therefore is denounced 
rebel, and put to the horn. In eriminal cafes, the denunciation 
needs only be at the mercat-croſs of Edinburgh, when before the 
lords of juſticiary ; or at the mercat-eroſs of the botow where they 
ſit, when at circuit courts, and requires regiſtration only in the books 
of adjournal within 15 days. In civil cafes, the denunciation muſt, 
in order to eſcheat, have been at the mereat-eroſs of the head-borow 
of the ſhire, ſtewartry of regality where the debtor dwelt, and re- 
giſtred, within 15 days thereafter, in the proper regiſter of horn- 
ings. I ſhall have occaſion afterwards to ſpeak more fully of denun- 
ciatiohs when I treat of ſingle-eſcheat, which, in all caſes, immediate- 
ly fell by the denunciation duly proceeded in and regiſtred®%. I ſhall 
only here ſuggeſt, that, eſcheats, whether ſingle or liferent, upon de- 
nunciations 107 civil cauſes, being now aboliſhede, what ſhall be ſaid 
of liferent- eſcheat muſt be underſtood of its falling in criminal caſes, 
or of ſuch as had fallen in civil before the 25. March 1748, after 
which eſcheats in ſuch caſes were taken away. 


Tas rife of this caſuality is, that the party regularly denounced 
becomes a rebel, and is eſteemed civilly dead, being out of the protec- 
tion of the law ; and therefore the ſuperior is underſtood to want a 


vaſſal, and conſequently mult have the profits of the fee to provide 
one. 
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one. The vaſſal's diſclaiming the ſuperior, after the caſuality is 
fallen, will nor prejudice the ſuperior, who may either admit the 


March 26. diſclamation, or claim the liferent-cſcheat, as he ſees cauſe *, 


img Don- 
your 38. The liſe · 


Ir one take ſeiſin on a precept, relating either to a holding of the 3%: on 


1635. Craig- 


* Hume, de- 


granter, or of his ſuperior, the liferent falling before confirmation of 
the right, will belong to the diſponer, who is the ſuperior at the time ; 
nor will a ſubſequent confirmation prejudice his right which had ta- 
ken place before v. The liferent of one under a ſtrict tailie will fall 
to the ſuperior, nor will an irritancy of the party's right to the lands, 
afterwards declared, at the inſtance of the next heir of entail, pre- 


—_ the caſuality already fallen ©; becauſe the act concerning tai- 
ies has an expreſs proviſo in favour of ſuperiors, 


STRICTLY ſpeaking, the rebellion is completed by the denun- 
ciation, both as to ſingle and liferent eſcheat ; but, in favour of the 
vaſſal and his creditors, year and day is indulged for relaxing, before 
the liferent falls; and, when it falls, it has no retroſpe to the rents 
that became immedately due after the denunciation, and conſequent- 
ly thoſe within the year and day are not comprehended under it. 
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If one, after relaxation, ſuffers himſelf to be anew denounced for 
the ſame cauſe;his firſt rebellion runs, and the year and day is count- 


P. 1555 ed from the firſt denunciation®%, Hence, if one is denounced for not 
285 finding caution to compear in a criminal cauſe, and relaxes, but, thro 
non-appearance, is again denounced, his relaxation does hot avail 
him. It is a ſingularity that one, denounced for homicide committed 
in a church or church-yard, immediately incurs the loſs of his life- 
<P. 1592: rent-eſcheat, without abiding year and day“. 
c. 120. | 
FEU DAL Rights are regularly the ſubjectof liferent-eſcheat, name- 40. The ſub» 
ly, ſuch as are either conſtituted by infeftment, or require infeft- „ | 
ment to perfe& them, as diſpoſitions of lands and tithes in fee or cheat. 
liferent, or heritable bonds with clauſes of infeftment, tho' in ge- 
neral, without mentioning any particular lands. It extends likewiſe 
to rights, deemed in law equivalent to infeftments, as the courteſy 
and terce. Miniſters benefices, or ſtipends fall under it, becauſe 
fP. 1572. they are due out of the tithes or fruits of lands f.. "Tacks of lands 
2 * for one or more lifetimes fall under liferent eſcheat, but the rebel 
Fletcher. only forfeits his own inteteſt; or his eſtate for lifes. A ſum due on 
P. 1617. a wadfet or heritable bond, if tendered and conſigned by the debt- - 
— or's uſing an order of redemption after the liferent has fallen, muſt 
be employed for the behoof of the ſuperior, or his donatary, during 
h june 29. the rebel creditor's life b. This caſuality comprehends rights where- 
1661.Telſer: in the rebel was only apparent heir, becauſe the rents and profits 
Nr Bob, belong to him, and ſo muſt be carried from him by the rebellion, 


Tur liferent of all rights, whereon infeftment had followed in 
the rebel's petſon, or in which his predeceſſor died infeft, falls to 
the ſuperior of the lands ſubje& thereto ; and, by the ſame rule, the 
liferent eſcheat of particular heritors of tenements, holden in burgage, 
belongs to the king their ſuperior. Nor did it alter the caſe as to the 
eſcheat, whether the denunciation was for a civil or criminal cauſe; 


only where it is for the crime of treaſon, the liferent belongs to the 


crown, 
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crown, by expreſs ſtatute, of whomever the lands were holden *; 
becauſe, were he attainted, the lands themſelves would be forfeited 
to the king. But now, by the late act, eſcheats on civil cauſes are 
taken away bd. The party's liferent of ſubjects, to which an infeft- 
ment is neceſſary, but did not follow before the caſuality incurred, 
falls to the king in the right of the prerogative*, there being no ſu- 

rior to whom the ſame can accrue, and therefore, as Vacant, be- 
— to the king. 


Tux liferent - eſcheat of miniſters, either Parſons or Stipendiars, 
falls to the king, in reſpect to their ſtipends or proviſions, which hold 
of no ſuperior *, by the ſame rule that the liferent of perſonal rights 
to lands does, by the __— rebellion ; and conſequently the ſa- 
laries annexed to any liferent- office muſt belong to the king, upon 
the liferent of the perſon veſted with the office its falling. But * yon 
there is no ſalary, and the perquiſites only of the office ſtand in place 
of it, I humbly think, the. liferent- eſcheat cannot carry thoſe, which 
depend on the induſtry of the party, who may refuſe to officiate ; 
but. ſince, by the civil rebellion, the party becomes incapable to 
exerciſe the office, may not the donatary employ one to officiate for 
him, if it is an office that can be ſupplied by a depute in the rebel's 
place, after declarator ? Regularly bh liferent-eſcheat of tacks falls 
to the king, as that of all particulars not holden of any ſuperior ; but 
by ſpecial ſtatute, on the tenant's being attainted of treaſon for the re- 
bellion 1715, in favour of the Pretender, his tacks were forfeited 


to the heritor that was firm to his allegiance ©, 


THE wife's liferent by a former husband, falling under the jus ma- 
riti, is carried by the husband's ſingle-eſcheat: as likewiſe all life- 
rents aſſigned fall under the aſſignee's ſingle-eſcheat ; becauſe, as to 
the aſſignee, they are not Liferents, the aſſignation giving only right 
to enjoy the benefit during the cedent's life ; and, for the fame rea- 
ſon, a liferent- eſcheat — falls under the donatary's ſingle-eſ- 
cheat. | 


THE gift of the liferent-eſcheat extends only to the liferent of what 


the vaſſal was intitled to of heritage at the time of the gift, but not to 
what falls to him, or is acquired by him thereafter, which remains with 
the ſuperior, and may be granted by another gift . The liferent- 
eſcheat of the vaſſal carries the liferent of the ſubvaſſal, which falls 
after the vaſſal's being year and day at the horn, becauſe then the ſu- 


perior is in the vaſſal's place; but, if the ſubvaſſal's liferent had fall- 


en before the vaſſal's, it would fall under the vaſſal's ſingle- eſcheat t, 
in the ſame manner as a liferent aſſigned is carried by the aſſignee's 
ſingle-eſcheat, | 


L1FERENT-eſcheatis excluded by infeftments from the party before 
his rebellion, not only theſe holden of the ſuperior, but likewiſe ſuch as 
are baſe and not confirmed: this is not a Natural caſuality of the ſupe- 
riority, but only Statutory,on account of the civil rebellion, and there- 
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fore it muſt fall, with the burthens that affect the fee at the time; and 


even tacks are ſecure againſt the liferent-eſcheat of the heritor. If 


the debtor was ſpecially obliged before the rebellion to grant infeft- 


ment, 
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ment, and it is perfected within year and day of the denunciation, 
(which is termed Curſus rebellionts) the diſponee or creditor are fafe 
againſt the liferent-eſcheat of the debtor. Infeftment upon volun- 
tary rights granted after the rebellion, though perfected within the 
year and day, and for ſatisfying debts prior to the rebellion, or for 


leſs there was an obligation anterior to the rebellion to grant ſuch in- 
feftment. But * for payment of debts prior to the de- 
nunciation, perfected by infeftment or charge againſt the ſuperior, 
in the courſe of the rebellion, or within year and day of the — 
ciation, are good againſt the liferent- eſcheat, but otherwiſe not *: 
the law thus favours the vigilance of creditors, more than purchaſ- 
ers, who have themſelves to blame, that did not inquire better into 
the circumſtances of the party with whom they contracted; the rule 
being, that Quiſque ſcit, aut ſcire debet conditionem ejus cum quo con- 
trahit ; every man knows, or ought to know the condition of him 
with whom he contracts or covenants. | 


A DISCHARGE to the vaſſal of all liferent-eſcheats or non-entry 
duties as they ſhall fall, contained in his original charter, will ex- 
clude the ſuperior and his heirs from them in all time coming; but 
being perſonal, will not bar his onerous ſingular ſucceſſors, even tho' 
ſuch diſcharge is contained in the vaſlal's ſeiſin. A ſimple diſpoſition, 
whereon * — has not followed before the rebellion, or with- 
in the year and day, does not exclude the liferent-eſcheat by the vaſ- 
ſal's rebellion: at the ſame time it may fall to the king, by the rebel- 
lion of the diſponee, being a right whereon infeftment has not fol- 
lowed ; ſo that, in this ca, it would ſeem, that two liferents of the 
ſame lands may fall; but That of the vaſſal would exclude the liferent 
of the diſponee, unleſs infeftment was taken on the diſpoſition, be- 


fore the vaſlal's denunciation, or expedited within year and day there- 
after. | 


RELAXATION from the horn, within year and day of the denun- 
clation, will prevent the liferent from falling : it is done by letters 
of rclaxation in the kings' name, executed and regiſtred in the ſame 
manner as denunciations®; it reſtores the party to the benefit of the 
law : but relaxation, after expiration of the year and day, will not 
take off the liferent already lien, it will only enable the party to 
enjoy any future acquiſitions. Not will „ Wee. taken on the ſu- 
perior's charter, granted in obedience to a charge at the inſtance of an 
adjudger, exclude the liferent of the debtor already fallen © ; that be- 


ing a neceſlary act to which he was compellable. 


Tx king, for the moſt part, gifts both ſingle and liferent-eſcheats, 
fallen in his hands, to the creditors of the rebel, for payment of their 
debt; the donatary grants backbond to the barons of exchequer at 
paſſing the gift, to be accountable to them for the benefit of the 
eſcheat, after payment of his own debt, and others mentioned in the 
backbond: for this reaſon, a ſecond donatary has right to call the 
firſt to an account for his ſuper intromiſſions, being in effect aſſignee to 
the backbond. Among donataries, the firſt is preferable, if they 
are all equal in diligence ; but otherwiſe, he who firſt obtains a de- 
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a * truly paid, will not be good againſt the liferent- eſcheat, un- 
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cree of General Declarator is preferable: if both are in a courſe of di- 
ligence ; he who uſes the firſt citation in the declarator will be pre- 
ferred, The general declarator completes the gift, and therefore the 

reference is determined according to the diligence for obtaining it. 

f the firſt donatary has declared his gift, the — needs no decla- 
rator ; becauſe the firſt, by his decree of declarator, has eſtabliſhed 
in his perſon the right to the eſcheat; and the ſecond has only pow- 
er to call him to account, or oblige him to denude, ſo far as he has 
not received the effects falling under it. As to ſubjects affected by 
the eſcheat, that do not fall under the firſt gift, as being acquired 
thereafter, the ſecond muſt be declared, in order to complete the right. 


Ar r ER decree of declarator, the ſuperior or his donatary is in the 
heritor's place, during the liferent, as to the rents and profits of the 
lands ſubje& thereto, and may remove tenants, and uſe other acts of 
rational adminiſtration, but muſt not ſpoil the ſubje& by waſte or 
otherwiſe; and he may be compelled to tind caution for that effect, in 
conſequence of the ſtatutes, obliging liferenters and wardatars to find 
caution for the above purpole*, 


A G1FT of eſcheat is deemed Simulate, viz. for a cover to defraud 
creditors, when it is to the behoot of the rebel remaining unrelaxed: 
in this caſe the gift is null, and cannot avail againſt others, obtaining 
a ſecond gift, or othewiſe affecting the ſubject of the eſcheat. A gift 
is underſtood to be ſimulate, if the rebel, his wife, children, or near re- 
lations, continue in poſſeſſion of the effects b: how long this poſſeſſion 
mult be to infer the Simulation, is in the arbitrement of the court; for 
the donatary muſt always have a reaſonable time to do diligence, for 
attaining poſſeſſion ©. It is likewiſe eſteemed ſimulate, if granted to 
children in family with the rebel, but not if they are forisfamiliated. In 
the laſt place, it is preſumed ſimulate, if procured by the rebel's means; 
but in this caſe, if the donatary is a creditor, the gift will ſubſiſt for 
ſecurity of his own debt, and only fall as to the overplus*. The gift 
is null if granted before the eſcheat fall, or if it do not bear the 
horning, whereby the rebellion is incurred®: this is the caſe of gifts 
of eſcheat by the king, to prevent Obreption or Subreption ; but, in 
yu by ſubject- ſuperiors, it would ſeem that no ſuch objection can 
ye, for they are preſumed to advert to their own intereſt. 


AFTER the party is relaxed, he may take a gift of his own 
elcheat, which will denude the granter, and exclude ſecond donata- 
rics, but will not prefer him to any of his creditors; it being abſurd, 
that a right in the debtor's perſon ſhould exclude his creditors, fo 
that the effect of the eſcheat ceaſes, by coming in his perſon, and it 
becomes extinct Confuſione. 


SzcTiIon V. The Caſuality of Ward. 


THe caſualities proper to certain kinds of holdings, which do not 
extinguiſh the fee, were Ward, and Marriage peculiar to ward-hold- 
ings. And tho' that tenure is aboliſhed by the late act, the caſu- 
alities muſt be explained, not only for underſtanding the progreſs of 
our law, and the advantage we have received by the change, but like- 
2 wile 
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wiſe in reſpe& that caſes, before 25th March 1748, muſt be regulat- 
ed by our former law, in deciding upon all ſuch caſualities as had 
happened before that time. Ward was that caſuality, © whereby the 
&« ward-fee, in which the vaſſal died infeft, was in the ſuperior's hands, 
during the minority of the heir, in males; and till the heir was 14 
« years complete, in females.” The riſe of this caſuality, no doubt, was, 
becauſe thoſe fees were given for military ſervice, to be performed 
by the vaſlal ; and therefore it was thought reaſonable, that while 
the heir was unfit for ſuch ſervice, the ſuperior ſhould have the bene- 
fit of the fee, to procure one that could perform it: for this reaſon 
likewiſe, the ward of females ended at theirage of 14; becauſe ordina- 
rily they are then fit for marriage, and their husbands ſhould officiate 
for them. The predeceſſor muſt have been vaſſal, in order that the 
ward might take place; hence, if the lands were adjudged, or un- 
der a proper wadlet, and the creditor infeft by the ſuperior, the heir, 
having right to the reverſion by a general ſervice, on redemption, 
ſhould not be ſubject to the ward, tho' minor; becauſe he is not heir 
in the lands, but only in the reverſion. And if the ward fell b 

the adjudger's or wadſetter's death, the debtor could not be bound 
to relieve the heir of that damage; becauſe it happened on the part of 


the deceaſed creditor, 


Tue effect of this caſuality was, that the ſuperior, or his dona- 
tary, without any preceeding declarator, might enter to the full poſ- 
ſeſlion of the lands, or mails and duties, or rents of the fame, and 
remove tenants; tacks ſet by the vaſlal had no effect while the fee 
was in the ſuperior's hands, and were then ſaid to Sleep; only the 
could defend the tenants till the next term after the ward fell >: 
The ſtatutes mention only "Tenants and Labourers, but, by the ſame 
rule, the Sub- feuars, who are heritable tenants, were ſafe till the next 
term of Whitſunday, after their ſuperior's ward fell, on payment of 
the feu-duty in which they were liable to him : and it would ſeem 
plain, that, if the ſuperior did not interpel the tenants or ſub-feuars, 
by actions of removing, or mails and duties, they might continue 
on the foot of their former poſſeſſions, and be only anſwerable for 
the old rent or feu-duty, as in tacit relocation ; notwithſtanding that 
the ſtatute bears, that their poſleſſion ſhall indure no longer than 
the next Whitſunday ; which muſt be underſtood under the condi- 
tion of the ſuperior's claiming his right and poſſeſſion, in manner 
above. 


Tux ſuperior, or his donatary, might uſe all acts of property, but 
behoved not to do damage to the lands; and therefore he was bound 
to find caution not to deſtroy the planting, nor ſuffer the houſes to 
go to ruin, but leave the ſame in the condition he finds them; he 
was likewiſe liable to maintain the heir, who had no other eſtate to 
ſubſiſt on b. It extended formerly to tutory and guardianſhip of the 
minor, whence this caſuality had its name; but ſuch wardſhip of the 
erſon hath long ſince gone into deſuetude; as likewiſe the wardſhi 
of Idiots, which of old belonged to the king ©; but thereafter, by ſta- 
tute, was declared to pertain to the next agnat, if he claims his right, 
as is obſerved in the proper place*®. The ward hindered the heir to 
enter, unleſs there was a diſpenſation in the charter. If the heir got 


a gift 
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| a gift of his own ward and non- entry, he behoved to enter with the 


$3. Taxt- 
ward; the 
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likewiſe tax- 
ed at the ſame 
time with the 
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ſuch charter, paſling of cour 


ſuperior ; becauſe the deſign of the gift was only to fave the heir from 
bygones, but not to encourage him to lie out in time coming. 


Tux king, who is the moſt benign ſuperior, frequently taxed the 
caſuality of ward, as he did likewiſe thoſe of marriage and non entry. 
In this caſe the donatary had only right to the taxt-duties, during the 
ward, for which he might poind the ground, the ſame being Debitum 


fundi, or a real debt; but the ſimple ward conſtituted the ſuperior 


as temporary heritor, and therefore as ſuch he could only purſue the 
poſſeſſors and receivers of the rents, or aſſume the poſſeſſion. The 
taxing the ward implied a diſpenſation to the heir to enter during the 


ward, becauſe the ſuperior, or his donatary, could not exclude him 


from the poſſeſſion. The taxing the non-entry was only uſed in 
ward-holdings ; for, the ſuperior in poſſeſſion, by the ward, had 
thereafter three terms full rent, in caſe the lands remained ſo long in 
non-entry, and therefore it was taxed to the ſame duty with the ward; 
but, in feu or blench-holdings, the law taxes the non-entry, vig. to 
the feu- duty in the one, and to the retour- duty in the other. 


Tux crown was in uſe to gift this caſuality, as all others. This 
caſuality needed no declarator; and therefore the firſt gift was always 
preferable. A gift of ſimple ward from the crown would not com- 
prehend a taxt-ward, which was rather as a part of the king's ordinary 
revenue, than a caſuality. If the gift was granted to the heir him- 
ſelt, he was bound to communicate the benefit to his ſub-vaſſals, 
they paying a proportion of the expences and compoſition advanced for 


the gift; provided the heir repreſented the ſuperior who granted the 


ſub-teus, and that they were granted with abſolute warrandice, and 
not otherwiſe, as was obſerved of ſuch gift of non-entry*. A gift 
from the exchequer, containing both ward and non-entry, was on- 
ly effectual for the ward, and three terms thereafter, in caſe of non- 
entry; and tho' it contained likewiſe the Relief, yet that caſuality 
could not be carried; becauſe the ſheriff muſt count for it to the ex- 
chequer, conform to the ſecurity taken by him at giving the ſeiſin. 


THe ward was excluded, if the heir was infeft, holding of the 
ſuperior, in the predeceſſor's time. Where the lands hold of the 
crown, if a diſpoſition was granted to the heir, a charter is there- 
upon expedited by the exchequer, after the predeceſſor's death; but 

6 will not pred ur the caſualities alrea- 
dy fallen, nor will a clauſe of Novo damus do it; becauſe that con- 
cerns only claims that might evi& the property, as forfeiture, recog- 
nition, &c. but not the king's ordinary caſualities, which are under- 
ſtood to be reſerved, unleſs they are ſpecially expreſt © : however, 
charters are commonly paſt without challenge, upon the predeceſſor's 
diſpoſition in favour of the heir, or other diſponee; for the barons, 
in ſuch caſe, do not inquire, touching the caſualities. No deeds or 
debts of the vaſlal, tho' real by infeftment, holden of the vaſſal, ex- 
cluded the ward; but, if the baſe rights were confirmed by a ſubject- 
{uperior, or conſented to by him, or granted, while ſub-feus of ward 
lands were allowed by ſtatute*, they would be effeQual againſt the 
ward of the vaſſal: but confirmation by the crown of baſe infeft- 

ments, 
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ments, woul 1 not exclude the ward falling by the death of the ſupe- 
rior, the king's immediate vaſſal; becauſe fuch confirmations paſs of 
courſe in the exchequer, and only fave the rights confirmed from 


july 6. Tecognition or forfeiture, by the deeds of the granter “. 
1672. Earl 


Eglinton. IxNFEFTMENTS on appriſings or adjudications hindered the 


ward to fall by the debtor's death, provided the creditor was in poſ- 
ſeſſion at the time; for otherwiſe, theſe being only legal ſecurities, 
it is preſumed the creditor relinquiſhes them, when he does not in- 
ſiſt for poſſeſſion ; but 7 hindered the adjudger infeft to uſe his 
right, and to aſſume the poſſeſſion, in which caſe, to be ſure, the 
ward could not take place to his prejudice, by minority of the debt- 
or's heir. If the adjudgers were in poſſeſſion, and theſe rights came 
to be extin& by perception of the rents, the ward would thereafter 
take place by 0 reverſer's minority. If the ward of lands adjudged 
had fallen by the debtor's death, before the adjudger was received 
by the ſuperior, the adjudger's infeftment thereafter would not ſtop 
the . of the ward. The ſuperior's charter does not import his 
paſſing from any right he has to the lands, and is only intended for 
completing the creditor's diligence, and with the condition expreſt or 
» July 19. implied Salvo jure cujuſhbet et ſuob, and is granted either in obedi- 
1664. hoſpi- ence to a charge at the adjudger's inſtance, or to prevent the ſame. 


A CHARGE againſt the ſuperior did not exclude the ward of the 
debtor's heir thereafter falling, unleſs the adjudger, with the charge, 
offered a charter to him to ſign, with an year's rent, as was formerly 
obſerved in the caſe of the non-entry *, The ſuperior, during the 
1669. Black. ward, was not burthened with the current — of any debts 
1671. Lind- Perſonal or real, and much leſs with the principal ſums, except ſuch 
ſay. as were conſented to by himſelf, which was a vaſt hardſhip both on 

the heir and his creditors ; in this our recenter law had departed from 
our ancient, whereby the ſuperior was bound to apply the rents, dur- 
ing the ward, to the alimony of the heir, and in diſcharge of his 
«Reg. Maj. debts, ſo that he was his guardian in a moſt proper ſenſe*; and for 
. 2.c. 42. this, and other good reaſons, ward-tenure, which had become exorbi- 
et 4% tant and inconvenient, was juſtly aboliſhed by the aforeſaid late act. 


SECTION VI. The Caſuality of Marriage. 


% 


Tux caſuality of Marriage follows that of ward; becauſe it was not 56. The ca- 
exigible while the heir was under ward, unleſs he actually married with- fuality of 


Quon. at- in that time?: it was either Legal, by the proviſion of law; or Conven- — 7 ll 
tach. c. 61. tional, by the proviſion of parties. It was due in ward-holdings, by ventional. 


the nature of the right, and therefore in theſe it may be termed Le- 
gal. In other holdings, feu or blench, it was only due when there 
was a ſpecial proviſo made for ſuch caſuality in the Reddendo of the 
vaſſal's charter, bearing a feu or blench duty payable to the ſuperior, 
Una cum maritagio heredis, cum e : and therefore in theſe it 
was Conventional, having place only by the agreement of parties. 
It was either Taxed to a particular ſum, which was ordinary in hold- 


ings of the crown, and ſometimes uſed in theſe holden of ſubjeRs; 
or Untaxed. 


Yyy Yyyy THERE 
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574 The - THERE is no doubt bur originally this caſuality, as appears from 
— ugh the name, imported the tocher or portion the vaſſal actually received, 


when due, or might have received with his wife, in cafe he married ſuitably; 
but, 2 the more eaſy determination of the cafe, the untaxed avail 
of the marriage was at the modification of the court of ſeſſion, who 
valued it to two years rent of the vaſſal's free eſtate, perſonal or real, 
after deduction of his debts*. The value of the eſtate was conſider- July 13. 
ed as it was at the time of the predeceſſor's death, whereby the ca- 1550 "_" 
ſuality fell“, and ſo could not include the dowry or portion which » fan. 5. 
the vaſſal received upon his marriage thereafter: this was termed the 1681. Dun. 
Single Value or Avail of the marriage, which was always due, if the 
heir was not married before his predeceſſor's death, and arrived at 
the years of diſcretion ; and, by our old law, this caſuality was not 
due till the heir attained to his perfect age of 21 years, nor, if he was 
major at his anceſtor's death ©: if he was married, but became a wi- < quon. at- 
dower in the deceaſed'slifetime, the caſuality of marriage was not due. tach. c. 93. 


58. The ' THE double avail or value was modified to three years free rent. Feb. 24. 
double avail, © Tt was due, when the heir was required by the ſuperior to marry a i 41 rag 


and proce- _ F . 1 
e p ee woman, and married another. The woman offered to the 


to it, heir muſt have been without diſparagement, 7. e. a perſon that is an 
val and ſuitable. match, with reſpect to age, ſtate or degree“: ſhe «July 3. 
behoved to be offered to the heir under form of inſtrument, and de- fp "MY 
clare herſelf willing to marry him, and an indifferent place of inter- 22. 162. 
view, and a particular time and church muſt have been ſpecified by Drummond. 
the ſuperior, for getting the marriage concluded and ſolemnized be- 
tween them: thereafter the ſuperior, or his procurator, muſt have 
appeared with the woman in the church at the time prefixed, and 
thereon take inſtruments, in caſe the heir did not appear, or refuſed 
to marry the woman offered by the ſuperior, But the double avail 
was never due, unleſs the heir was not only required to marry a fuit- 
-able perſon, but likewiſe married another. 


59.A ſuitable A SUITABLE match, in this caſe, was chiefly confidered, in re- 
march, how -fpect to the quality or age of the perſons. If a perſon of inferior 
d quality was offered by the ſuperior, it is a Diſparaging match, and 
conſequently might be juſtly refuſed by the heir. Diſparaging ſig- 
nities Unegugl, from the word Parage or. Peerage. One marries in 
diſparagement, when he marries a perſon that's not his peer or equal. 
There are three degrees only of quality in this caſe, vis. of Noble- 
men, Burgeſſes, and Yeomen: the firſt comprehends not only the 
Nobility, properly ſo termed, but likewiſe barons and freeholders : 
the ſecond, all burgeſſes, or perſons of burgal parentage: the third 
and loweſt is that of the Commons, in the ſtricteſt ſenſe, from the 
ancient Teutonic word Gemen, which denotes Commons; they were 
anciently called Villains , from villa a country Village, becauſe they rgcen (bon- 
laboured the ground there for their maſter's behoof, and are the dagium.) 
country farmers. And as to the age, if an old ſuperannuated wo- 
man was offered to a young man, it was doubtleſs an unequal match. 
IJ he ſame rule holds, as to the offer of a man for a husband to a wo- 
man, heireſs ; for, if he was of the ſame rank and degree, it was not 
conſidered whether he had an eſtate and means or not :: and ſome Sk oY 


| proportion bchoved to be obſerved likewiſe as to the age. 22. 1678. 
| 7 IN Drummond. 


c Reg, Maj. 
I. 2. c. 38.87. 


1680. king's 


an. 5. 1681. 


Tir. IV. The Caſuality of Marriage. | 

I this caſe likewiſe the offer muſt have proceeded bona fade vix. 
with a real intent to have the marriage ſolemnized; and therefore, 
if the hcir was agree in marriage with another before the offer, or 


if the perſon offered was under ſuch engagement at the time, the 
double avail was not due. | b 


= 


Tux caſuality of marriage took place, not only when the prede- 
ceſſor died before the marriage of the heir, but likewiſe if the heir 
was precipitately married in 2 life, of purpoſe to prevent the caſua- 
lity, as when the vaſſal was on death-bed *. The ſingle avail was 
due, tho' the heir never married, if he ſurvived the marriagable age: 
if the vaſſal married with, conſent of the ſuperior, no avail was due, 
for that inferred his paſſing from the caſuality b. The probable 
ground of this caſuality was, that the heir might not contract alliances 
with a family not acceptable to his lord ; and for this reaſon like- 
wiſe, by our ancient law, the vaſſal of old behoved to require the 
{uperior's licenſe to the marriage of his daughter, or otherwiſe ſhe 
could not ſucceed in the fee: but if the lord, duly applied to, obſti- 
nately refuſed his conſent, ſhe might marry without it, Where 
women were heircſles, only one avail was exigible from all the co-heirs, 


60. The of- 
fer muſt be 
bona fide, 


61. Was the 
caſuality of 
marriage, due 
when the heir 
was married, 
eceſſor 
was on death- 
bed ; what 
the caſe of 
heirs-porti- 
oners, or of 
more adjudg- 
ers infeſt. 


modified in the ſame manner as in the caſe of a male heir. Tho' the 


heir died unentred, this caſuality was due: it fell by the death of an 
adjudger infeft and in poſleſſion, leaving an heir unmarried, tho' 
during the legal; and he could have no relief againſt the debtor, but 
mult have accounted for the whole rents, as if the caſuality had not 
fallen; becauſe the damage happened on the part of the adjudger, and 
he needed not have infeft himſelf within the legal 4. In caſe of more 
adjudgers infeft within year and day of the firſt eſſectual one, the 
caſualities could not fall, but by the death of all of them, or at leaſt 
the caſuality behoved to be proportioned to the ſhare the deceaſed had 
of the eſtate, according to the extent of his debt. 


Wur an adjudication was made effectual by a charge only, it 
could not exclude this or any other caſuality that might fall by the 
debtor's death; but, if the adjudger was infeft, it was profitable to all 
within year and day, as if they were all infeft, ſo that the ſuperior could 
not have acceſs to the caſualities, without ſatisfying all their debts. 


Ir the heir did not poſſeſs the ward- fee, but abſtain, he could not 
be perſonally liable to this caſuality *. The 4: wt could only pro- 
ceed to have the caſuality of the marriage declared and valued, and 
then affect the ward-fee, by poinding the ground, and adjudging the 
ſame thereon ; for a perſonal action was not competent againſt the 
heir for this caſuality, unleſs he ſubjected himſelf thereto by acknow- 
ledging the ward-fee ; nor could his repreſenting the anceſtor in ano- 
ther ſubject have that effect; for it was no debt of the deceaſed's, and 
could only, as a real burthen, be an incumbrance on the ward-fee. 
The taxing it to two or three years free rent was introduced in favour 
of the heir, and could not be turned to his prejudice, by the maxim, 
Jod in alicujus favorem introductum eft, non debet in ejus odium de- 
torgqueri. But it did not alter the caſe, whether the heir centred, or 


died 


62. This ca- 
ſuality was 
debitum fun- 
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heir avoid it, 
by abſtain- 
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ward- fee. 
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died in his ap arency, for the caſuality would be an incumbrance on 
'the fee, and | 


ubject the ſucceeding heir thereto *. 


Tuts caſuality was made effeftual by declarator before the lords 


of ſeſſion, at the inſtance of the ſuperior or his donatary. Decree went 


out for the taxed duty, or for the ſum to which the court modified 
the untaxed marriage, either in a ſingle or double avail; a poinding 
of the ground was competent for the taxed or modified ſum, it be- 
ing Debitum funds, as above, and an adjudication thereon was drawn 


back to the time the caſuality fell», 


vaſſal held 
more ward- 
fees of dif- 
ferent ſupe- 
riors, only 
one caſuality 
of marriage 
due; the old - 
eſt ſuperior 
preferable 
thereto; who 
is the eldeſt. 


65. If the 
vaſſal held 
lands ward, 
or feu cum 
maritagio, of 
the king or 
prince, th 

— © 


Ir che vaſſal held ward- fees of different ſuperiors, tho' each of 
them had the benefit of the ward of the reſpective lands holden of 


b Reg. Maj. 
I. 2. c. 44. 
quon. attach. 
c. 94. june 
26. 1672. 
Earl Qucens- 


himſelf, yet there was only one avail of the marriage due; becauſe the berry 


heir could have but one tocher or portion with his wife. Hence there 
frequently happened competition among the ſuperiors, to which of 
them this eafitaliey ſhould be adjudged: the rule among ſubject- ſupe- 
riors was, that the eldeſt ſuperior, 1. e. he of whom the deceaſed or 
his predeceſſors held the firſt ward-fee, or other fee cum maritagio, 
was preferred to the caſuality of marriage ; becauſe he was eſteemed 
the chief Lord, as being he to whom the vaſlal owed the firſt fi- 
delity or homage ; and this held without diſtinction, whether the 
lands were holden of the antienteſt ſuperior by the vaſſal, as heir to 
his father, or to his mother ©; and, for the fame reaſon, the eldeſt ſu- 
perior antiently had the cuſtody or ward of the minor's perſon “. 


Bur if the vaſſel held any lands ward, or feu cum maritagio, of the 
crown, taxt or untaxt, the king was preferred to the caſuality of 
marriage by his royal prerogative, for he is the lord Paramount, and 
can have no competitor e: and tho' ſuch lands belonged to the king, 
not Jure corone, or in the right of the crown, but by purchaſe, ſuc- 
ceſſion, or other common title of acquiſition, the prerogative did take 
place ; becauſe the king can have no companion, and much leſs any 
ſuperior to be preferred to him, as our old law ſpeaks*; and thus, in 
ſuch caſe, the antiquity of the reſpective holdings was not regarded. 


Lands holden of the principality were in the ſame caſe as if they 
were holden of the crown; for whether there was a prince or not, 
the caſuality due on account of ſuch lands excluded all other ſuperi- 


. ors: thus, if there was a prince at the time, it belonged to him, and 


if there was none to the king as prince and ſteward of Scotland. 
This is plain, by expreſs ſtatute, and the reaſon is, becauſe, in effect, 
the lands of the principality are but part of the crown-lands, allotted 
to the prince when exiſtent, for ſupport of his ſtate and dignity ; 
and when there is none, they remain with the crown, as part of the 
royal patrimony. But if one held a ward-fee of the king, and ano- 
ther + the prince, that holden of the crown did carry the caſuali- 
ty of marriage to the king, in excluſion of the prince, when there 
Was any; becauſe, in competition with the king, he is ſtill but a. 
ſubject. When there was no prince, the caſe was the ſame, as if 
both fees had held in the ſame manner of the crown l. 


By 
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Tir. IV. 


The Caſuality of Marriage. 641 


By the ſtatute 1661, before-quored, perſons holding lands ward, 
or feu cum maritagio, of the king or prince, might obtain their hold- 
ings to be changed into ſimple feu-holdings ; but, if they held other 
lands ward of ſubjects, the marriage was ſtill excluded by an expreſs 
proviſo in the ſtatute, in the ſame manner as if thoſe holdings were not 
changed ; it being abſurd that, after a compoſition for the caſualiry 
of the marriage was paid to the king, one ſhould become liable for 
the ſame caſuality to the ſubjet-ſuperior. But, on alienating the lands 
that had been holden ward, or feu cum maritagio, of the king ot prince, 
and were changed into ſimple feu-holdings, the diſponer became liable 
for the marriage to the ſubje& ſuperior, if he held lands ward of him; 
as he would have been tho' the holding of the lands diſponed had not 
been changed, and the diſponee could Ins no privilege thereby, more 
than it they had been originally feu ; Wherefore the privilege by 


which ward-lands, converted into feu-holdings of the crown, ſhould 


{till exclude SubjeR-ſuperiors from the caſualityof the vaſſal's martiage, 
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continued only while the lands remained with the vaſſal that obtained 


the converſion, and his heirs. 


Ir one held lands in ſimple-ward, and others taxt of the ſame ſu- 
perior, the full avail of the marriage was due, and the taxt-duty 
counted in part of it *; but, if of different ſuperiors, the above rule 
held, that the crown, or moſt antient ſuperior carried it, without re- 


gard whether the lands were ſimple or taxt-ward. If one held ſeve- 


ral taxt-ward fees of the ſame ſuperior, only one of the taxt-duties was 
due, in the ſuperior's option, who might claim the greateſt ; for tho 
taxing one of the fees did not hinder the full avail to be due as to an- 
other ſimple-ward fee, yet, when both were taxed, only one taxt- 
duty could be due; for that comprehended the whole avail of the ca- 
ſuality, and two caſualities of marriage could not fall*, 


THE preference was granted to the king or prince, or antienteſt 
ſuperior, when they were the Proper ſuperiors, but not when the 
were only Improper, as being ſuperiors, thro' the fault and diſobedi- 
ence of the immediate ſuperiors in not receiving the vaſſal; and ſo were 


only ſuperiors for the time ſupplendo vices, in the room and vice of the 


immediate ſuperiors, and not in their own proper right; for ſuch 
could not claim any of the caſualities, which {till continued to belon 

to the immediate ſuperior, with exception of Non entries, that might 
fall during his life, in which reſpect only he loſt the ſuperiority, as 
ſhall be more fully ſhewn elſewhere®. | 


Tuls caſuality fell by the death of the vaſſal, whoſe heir was not 
married in the predeceſſor's life, and attained the age of fourteen ; 
and tho' reſignation was made in the ſuperior's hands in favour of a 
diſponee, and charter there ongranted, yet, if the diſponee was not in- 
feft before the reſigner's death, the marriage, and other caſualities fell 
on the part of the reſigner, becauſe he ſtill remained vaſſal till the other 
was infeft ; for, by reſignation in favorem, the fee is in the ſuperior's 
hands, not as Proprietor, but as Superior, in the ſame manner as when 
it opened to him by ward or non-entry : if it were otherwiſe, an in- 
feftment, granted by the ſuperior to a third party after ſuch reſigna- 

2112112 tion, 
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tion, would give the firſt real right to the lands, and exclude'both 
reſigner and purchaſer from the ſame, which is abſurd *. ; 


THo' the caſuality of marriage fell by the predeceſſor's death, and 
ſucceſſion of the heir unmarried, yet it implied this tacit condition, 
« that the heir be of lawful or marriageable age,” which only commen- 


ces after pupillarity, or his being actually married before, where militia 
ſupplet ætatem: hence, it ſeveral heirs ſucceeded one after another, and 


all died within their pupillarity unmarried, the caſuality of marriage could 
not take place, the foundation of it being the marriage portion, which 
the heir either did, or (as is graces, might have received. And fur- 
ther, ſince the whole profits of the tee —_— to the ſuperior by 
the ward, it was abſurd that any ſeparate burthen ſhould be impoſed 
by this caſuality of marriage — its currency. And ſince, by 
law, the ſuperior, who was in poſleſſion by the ward, continued it 
after the termination of the ward, till the avail of the marriage was 
ſatisfied, it would ſeem, that where there ſuperveened one ward after 
another, the avail of the marriage of the. heir's deceaſing within mino- 
rity muſt be ſatisfied, in the firſt place, out of the rents of the lands: 
and conſequently that two avails could not be due at the deceaſe of 
the laſt deceaſing heir under ward ; becauſe the avail of the marriage 
was exigible, and due out of the rents at the expiration of the ward of 
each reſpective heir, by their death, or attaining majority *. 


IF the ſuperior, to whom the caſuality of marriage belonged, cauſ- 
ed the minor (by our old law in his cuſtody and wardſhip) marry in 
Diſparagement, he forfeited not only the avail of the marriage, but 
likewiſe the whole benefit of the ward, which was to be employed by 
the minor's friends to his uſe and behoof “; but, after the ſuperior 
ceaſed to be tutor or guardian to the minor's perſon, this could take 
no place ; for, if he then married diſparagingly, it was his own or his 
friends fault, and not the ſuperior's. | | 


Tuls caſuality of marriage, whether taxed or untaxed, in ward- 
holdings, or annexed to any other tenure, is happily aboliſhed by the 
late act“; and indeed it was obſtructive to the freedom of marriage, 
and an heavy grievance upon the heir of the vaſſal, when it occurred. 


Obſervations on the Law of England in relation to the Premiſes. 


IN the law of England, the Lord's intereſt in lands holden of him 
2 we call Superiority) is termed Seigniory, from Seigneur, Lord. 
t is a bare hereditament concerning the land, and is gone for ever, 
when he that hath it has alſo the poſſeſſion of the land which it con- 
cerns, in as high and continuing an eſtate as he had the hereditament; 
as if the lord purchaſe the tenancy in fee, the ſeigniory is extinct, but 
otherwiſe it is but ſuſpended or gone for the time; in the ſame 
manner as with us there enſues a conſolidation, tho', to perfect it, 


there muſt be made a reſignation or ſurrender of the fee or tenancy, 


ad remanentiam, in the hands of the ſuperior, who thereafter, in place 


of the Nudum jus of the ſuperiority, hath the full property in him. 
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Sr RIC Es proper to all eſtates of inheritance, are Homage and Suit 


of court; for renants for life, tho they have an eſtate of freehold, ſhall 
neither do nor take homage. Homage is the tenant's ſolemn acknow- 
« ledging himſelf to be his lord's Man; in making it he muſt be ungirt 
and uncovered, kneel upon both knees, and hold both his hands to- 
gether between his lord's hands, . ſitting before him : regularly an oath 
of fidelity, called Fealty, is incident to it, but minors do homage 
without making any oath of fidelity, and a woman ſhall only ſay, 
1 do to you homage, and to you ſhall be faithful. It is either Liege-Ho- 
mage, performed to the king alone; or Common, which is made 
to a ſubje& or common perſon, and is with an exception of the fealty 
or allegiance due to the king: and if the party has other tenancies 


holden of other lords, then the homage muſt be done with a Saving of 


the faith which he owes to the king and his other lords“. 


Nox E ſhall do homage, but ſuch as have an eſtate in fee- ſimple or 
fee-tail in his own right, or the right of another, as the husband in 
the right of his wife: and it muſt be done in perſon, and conſequent- 
ly no Corporation Aggregate, whether eccleſiaſtical or civil, can do ho- 
mage ; for a body politic is a creature of the law, and cannot be ſeen, 
and can do no act but by an attorney; and homage can only be done 
to the lord in Perſon, but the lord's ſteward or bailie may take fealty 
for him, and it is done but once during the tenant's lifeb. 


Tur tenant is not ſworn in doing homage; for no ſubject is 
{worn to another ſubject to become his man for life and member, but 
Fealty is upon oath, and bears only «that the tenant ſhall be faithful 
& and true to his lord, for the lands he holds of him, and ſhall lawful- 
& ly do the ſervices which he ought to do in relation thereto .“ 


HoMAGE-Anceſtrel is, where one and his anceſtors, whoſe heir 
he is, have held of thelord and his anceſtors, whoſe heir the lord is, 
time out of mind, and from whom homage hath been received ac- 
cordingly ; this binds the lord to warrant the lands to the tenant. 
There muſt be here a double preſcription, one in the blood of the lord, 
and another in the tenant ; and therefore my lord Coke juſtly infers, 
that there was no land, even in his time, held by homage-anceſtrel 9. 


W1TH us, homage and fealty were of the ſame kind as in England, 


but have gone quite out of uſe, and been ſuperceded ſome ages ſince ; 


and I doubt much if the one or the other could be exacted at this 
day ; becauſe not only is there an univerſal diſuſe of it, time out of 
mind, but likewiſe the terms of charters, and rights of lands, ſubject 
the vaſſals to no ſuch thing; and the vaſſals of the crown are as little 
bound as others to do homage, or ſwear fealty on account of their 
lands; for none take oaths to the king except ſuch as are required by 
ſtatutes to qualify to the government, which moſtly concern perſons 
in public offices under the king, or other employment civil or eccle- 
ſiaſtical, wherein the public is ſuppoſed to be concerned, without re- 
gard to their having lands holden of the king or not. 
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As to what is called Homage-anceſtrel,, we never had any thi 
that reſembles it, ſo as to have any legal effects, tho' it cannot 
doubted, but the repreſentatives of divers families in this country, and 
their anceſtors have ſucceeded without interruption, and have holden 


their eſtates of the ſame ſuperiors and their anceſtors, time out of mind, 


5. Suit of 


court; none 


to be diſtrain- 
ed to do it, 
unleſs he is 
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it by his char- 
ter. 
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and for ſome ſucceſſive generations; but I know no legal effect that 
ſach circumſtances can have as to the warranting their eſtates; unleſs 
it be that the ſuperiors, repreſenting the granters of the original feu- 
rights to the vaſſals, are perſonally liable to the warrandice therein- 
contained, to which otherwiſe they could not be ſubjected. 


Sv1T of court is one's ſervice in coming to his lord's court, and, 
on default, he ſhall be diſtrained, and every ſuit- ſervice is intended 
to a court-baron. And, by ſtatute , none ſhall be diſtrained to do ſuit 
of court, unleſs he be ſpecially bound to it by his charter of feoff- 
ment, or hath been in aſs to do ſuit, The eldeſt heir-parcener ſhall on- 
ly do fuit, and the other parceners contribute ; and where there are 
many feoffees, the lord ſhall have only one ſuit, and the teoffees ſhall 
contribute to the performance of the ſame . 


Wi ru us, the vaſfals, both of the crown and ſubjects, are li- 
able uſually by their charters in ſuits of court, v/z. to anſwer their 
ſuit in their lords court, or to give perſonal prefence atit ; which now 
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regularly they are not bound to do, unleſs they are ſpecially ſummon- 


ed upon a particular buſineſs, in terms of the late act; and otherwiſe 
none are fineable for not appearing, even tho' they are ſubject, by 
their charters, to fuit and preſence®. 


TN x particular kinds of ſervices incident to lands of inheritance, 
and whereby they were diſtinguiſhed of old, were Soccage and Knight 
Service; this laſt with us is now abolithed, as above, as it was lon 
ſince in England ; both drew ſeveral advantages ( we call them Caſu- 
alities) to the lord, partly in the tenant's life, and partly after his 
death. In his life, a reaſonable aid or portion, towards marrying 
the king's eldeſt daughter, was due, the Quota of which, on ſuch oc- 
caſions, is ſet down in the ſtatutes proportionably to the value of the 
eſtate, whether in lands holden by knight ſervice, or in foccage*, 


' SUCH aids appear, in our old law books, to have been in uſe with 
us, but no ſuch thing has been practiſed within the memory of man, 
as I humbly conceive; nor do I think they are at all exigible in Eng- 


land more than here, but that they are in diſuſe : however, the old 


uſage, both in England and this kingdom, when they were in a ſepa- 
rate ſtate, has, probably, given riſe to the cuſtom of granting an aid 


by act of parliament, towards the dowry of the Princels royal, or the 
king's eldeſt daughter. 


AFTER the tenant's death, Heriot and Relief became due to the 
Lord. Heriot (or Heregate from Here Lord, and Gate Beſt) is the 
beſt horſe or ox, or other beaſt found in the poſſeſſion of the tenant, 
or belonging to him elſewhere, at his death, which muſt be rendered 
to his lord; it is either Heriot Service or Heriot Cuſtom : Heriot 
Service is on account of the tenure, and never due without ſpecial 

reſervation 
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reſervation in the grant, for it the lord may diſtrain or ſeiſe . He- 
riot-cuſtom is what is challenged by ſome particular cuſtom, for this 


the lord muſt ſeiſe, and not diſtrain ; it is payable by copyholders, 
as well as freeholders®, 


It is obſerved by the learned Engliſh antiquary, from an old law 
of Canutus, the Daniſh king of England, that a heriot was paid to 
the king at that time, upon the death of any perſon holding lands 
of the crown, whether of a higher or lower rank, according to the 
dignity of the perſon deceaſed © It is thought, by ſome, to have tak- 
en its riſe in the times of the infancy of the feudal law, when fees 
were only uſufructuary, vi. for the life of the vaſſal; and that, on 
his death, his horſe that had been uſed in the ſervice of his lord, and 
military accoutrements, were returned by the heir; and that, after 
fees became inheritable, the fame cuſtom, by agreement, remained 
in ſome of them, or was reſerved in the grant in others“. It would 
ſeem, from this account of the matter, that the heriot ought to have 
ceaſed, when the Relief afterwards came to take place, fo that the 
continuance of it thereafter hath been a groundleſs exaction. 


In eſtates of inheritance, there is ſeldom with us a reſervation of an 
heriot or Herezeld, as we call it, but ſometimes there is: in leaſes, heri- 
ot is not due with us; but, on the contrary, it is only exigible, when 
2 farmer dies, that has no ſubſiſting tack or leaſe ; and is due to the 
landlord, as a conſideration for continuing his family in the poſſeſſi- 
on, 71 the ſame footing, for the enſuing year, and is accuſtomed in 
very feu places, having gone much into diſuſe, as being a rigorous 
exaction; but where it is in uſe, it is the beſt beaſt, vig. horſe, ox 
or cow, that belonged to the poſſeſſor at his death, which the heritor 


may ſeiſe for his own uſe. 


RELIEF is ſo much as a year's rent or duty amounts to, payable 
to the lord by the heir, over and above the year's rent. Ward, 
marriage, and relief were the proper badge of tenure by knight ſer- 
vice; but afterwards the doubling the rent, that the tenant was liable 
in to the lord by the heir of tenant in ſoccage, was called Relief; and 
n the anceſtor's death, whatever age the heir 
be of, tho' in knight ſervice it was not due till he was of full age f. 
A feec- farmer, by the law of England, is liable in no relief, becauſe 
the rent is intended the very value of the lands, or the fourth part 
thereof at leaſt s. Thus likewiſe in feus holden of ſubjects with us, it 
has been found of late, in conſequence of old precedents, that the 
heir is not liable in relief, unleſs it is ſpecially covenanted in the ori- 
zinal feu contract; but in ſuch holdings of the crown it would 
5 be always due, tho' not contained in the charter. 


THE conſideration given on alienation of lands, is not properly a 
relicf, tho' called ſo by divers authors, but rather a fine for ; 5k By 
ons, and may be either by tenure, by ſpecial reſervation, or by cuſ- 
tom®. By our common law, a year's rent in ſuch caſe is due to the 
ſuperior, as a compoſition for his receiving the new vaſlal. 
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A heir in lands, or other feudal tenements, muſt with us be en- 
tered and received therein by the ſuperior, in order to make up his 
title to the ſame ; and while he lyes out unentered, the lands are 
ſaid to be in Non-entry, and in the ſuperior's hands: in thoſe hold- 
en feu, the heir is liable in no more than the feu-duty yearly, tho he 


lyes out unentered with the ſuperior, till he is interpelled by a ſum- 


mons of declarator of non- entry; and thereafter he is ſubject to the 
whole rent as non-entry duty ; and one holding blench, regularly, is 
liable to the retour duty, during all the years of his non-entry, be- 
fore ſuch ſummons. But I do not find any penalty impoſed by the 
law of England upon the heirs of tenants who do not enter to the 

ſſeſſion of the lands deſcending to them, in order to obtain them- 
[elves feoffed therein, if a ſtranger doth not enter thereto, or intrude 
into the poſſeſſion, which is called an Abatement or Intruſton *: nor 
do I find, that any entry to the lands with the ſuperior is requiſite 
in an heir, bat that he makes up titles thereto, by aſſuming the pol- 
ſeſſion; or making Continual Claim, it he dare not enter tor fear of 
bodily harm, which laſt is called an Entry in law. With us, an heir, 
in order. to have a. right to the lands deſcending to him completed 
in his perſon, muſt be ſeiſed as heir therein, upon a precept of ſeiſin 
from his fuperior, or obtain himſelf otherwiſe veſt and ſeiſed therein 
by legal Agence. 

A CASUALITY due to the ſuperior with us, by expreſs ſtatute, is 
the liferent-eſcheat of vaſſals, viz. the rents and profits of the lands 
holden by them of him during their lives. This did fall upon a re- 

lar denunciation of the vaſlal for civil or criminal cauſes, whereby 
be was put to the horn, and denounced the king's rebel, (as we call 
it) for diſobeying the charge given him in the king's name, but now 
it is reſtricted by the late ſtatute ?, to ſuch denunciations upon crimi- 
nal cauſes. Thus likewiſe, at the common law of England, there is 
no Outlawry (which anſwers to ſuch denunciations) except where the 


_ vritisin actions Vi et armis, as in treſpaſs, conſpiracy, felony,&c. and it 


lyes there; becauſe theſe are acts founded upon the ſole Tort or wrong 
of the defendant ; but ſince, by divers ſtatutes, outlawry lyes in cer- 
tain civil caſes . I ſhall diſcourſe fully elſewhere upon outlawry *. 


UeoN outlawry in treaſon or felony, the offender forfeits as much 
as if he had appeared, and judgment been given againſt him, unleſs 
the outlawry is reverſed*; and in treaſon, his lands and whole ef- 
fects are forfeited to the king, and in felony to the lord of whom his 
lands in fee- ſimple are holden, and the profits of lands in fee-tail, dur- 
ing the life of x 6 tenant in tail ſubject to it. With us, when one, duly 


denounced for a criminal cauſe, remains unrelaxed for year and day, 
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the iſſues of his lands, or rents, and Te. of the ſame, during his 


lite, fall to the reſpective ſuperiors of whom they are holden ; on- 
ly in treaſon they belonged to the king, by our former law: and 
now when one is outlawed or attainted for treaſon, upon default of 
ſurrendering himſelf, on or before the day limited, the attainder has 
the fame effect as if the party had appeared, and judgment had been 
given againſt him, 
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T.I T. V. 
Infeftments of Annualrent, and other Debita fundi. 


F EU DAL tenures are not only of the irredeemable property of 
the ground, (of which I have already treated) but likewiſe of 
an yearly profit out of the ſame, which is Debitum fundi, or a Real 
debt; and is mw pr tea rent iſſuing out of the lands,” and is either by 
the expreſs deed of the party, or in conſequence of the nature of the 
feudal holding. In the ft 
ment therein, for an yearly duty or rent to the creditor, which, if re- 
deemable by the debtor, on payment of a ſum of money, then it is 
called an Infeftment of Annualrent ; but if irredeemable, it is termed 
an Annuity ; and in both cafes the property of the lands remains with 
the granter of the infeftment: this yearly rent is always a real debt af- 
fecting the lands, and may be called a Rent Charge, as in the law of 
England. An other kind of debts real, is, where the property is 
conveyed to another, referving to the granter the dad and a 
certain duty, which is called a Feu- duty, or, in the language of the 
Engliſh law, Rent-Service, and other caſualitles implied by law in the 
nature of the holdings, as fhall afterwards appear. 


An infeftment of annualrent, or annuity, may be granted for an 
onerous cauſe, as for borrowed money; or gratuitouſly ; either by. a 
baſe infeftment to hold of the granter, or by a public, of his ſuperi- 
or, as has been ſaid of infeftments of property; and moſt commonl 
it is granted blench, for payment of a penny, if it is asked; and by 
a baſe infeftment, unleſs it was of ward-lands, in which cate, to avoid 
the danger of recognition, it ought to have been by a public holding. 
"Theſe annualrents, conſtituted by infeftment, were occafioned from 
the prohibition of the canon law to lend money upon intereſt, which 
was conſtrued unlawful Uſury: in place of this, the creditor bought 
from the debtor an annualrent, or yearly revenue out of his lands, 
equal to the intereſt of the money lent, redeemable upon payment of 
the price, which truly was the principal ſum, but the creditor had no 
power to call for his money. However, now infeftments of annualrents 


are grontes directly in ſecurity of money lent, and are fubjoined to a 


perſonal obligation for the principal ſum, and regularly contain a 
power to the creditor to call for it, ſometimes on requiſition, and in 
others upon a ſimple charge of horning on ſix days. 


* INFEFTMENTS of annualrent are aburthen upon the property, and 
follow it to all ſingular ſucceſſors in the lands, wherein they reſemble 
ſervitudes. All bygone annualrents become after infeftment Debita 


fund: ; and the infeftment of annualrent is effectual in all time com- 


ing againſt the ground, till it is redeemed by payment of the princi- 
pal ſum: it gives the heir the privilege of heirſhip moveable, the de- 
ccaſt being thereby Baron, or having a feudal intereſt in lands. 


IT Rx annualrent falls under the liferent-cſcheat of the creditor dur- 
ing his life; and formerly, if it held ward, it would have ſubjected his 
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minor heir to ward and marriage, in relation to the ſame, as in the 


caſe of the property, for it is a feudal tenure; but ſuch holding of an 
annualrent was never accuſtomed, and now cannot be, ſince ward- te- 
nure is totally aboliſhed. By ſpecial ſtatute, the non- entry of annu- 
alrents, before declarator, is reſtricted to the blench- duty in the Red- 
dende; an obligation to grant an infeftment of annualrent will ſub- 
ject the granter perſonally in e in caſe the annualrent be- 
comes ineffectual thro defect of the granter's right, or otherwiſe. 


Ix one grant an infeftment of annualrent, without receiving the 
money, but upon a declaration from the party that he ſhall make pay- 
ment of it to him, when he calls for the ſame, this infeftment would 
not be available to ſuch creditor, for the money afterwards advanced, 
in competition with one who obtained an infeftment in the mean 
time, before ſuch advancementꝰ; becauſe truly the firſt infeftment 
was only a deed of truſt, till the money was delivered by the obtainer 
of the infeftment to the granter. And indeed it would ſeem a con- 
ſequence from the ſtatute 5 that it ſhould not be ſuſtained for 
any ſums lent after the date of the infeftment. It might be otherwiſe, 
if, at the granting ſuch infeftment, the receiver had given an effectual 
bond'to make payment of the ſum therein wha fue, to the granter at 
a preciſe day; for then, by a fiction of law, the creditor in the infeft- 
ment may be underſtood to have delivered the money to the granter, 
and borrowed it again from him; but even this caſe would be liable 
to a ſuſpicion of fraud. | 


An infeftment of annualrent is likewiſe the ground of a perſonal 
action againſt intermeddlers with, or receivers of the rents. Where an 
annualrent is created to be uplifted out of lands and tithes, the only 
remedy the annualrenter has as to the tithes, is a perſonal action a- 
gainſt the poſſeſſors or intermeddlers, and againſt the heritor for the 
time; becauſe tithes being only Debitum fructuum, the annualrent as to 
them cannot be Debitum fundi, and fo the ground cannot be poinded 
for them ©; but ſuch infeftment, tho it cannot conſtitute a real right as 
to the tithes, yet it will import a conveyance of them for ſecurity of 
the annualrent, and found ſuch perſonal action. 


THe principal effect of infeftments of annualrent, or other real debts 
is, that the annualrenter will obtain a decree of poinding the ground, 
awarding for that effect letters to be directed in his behalf: in this 
action, Ro heritor of the ground for the time muſt be called for his in- 
tereſt, and likewiſe the tenants and poſſeſſors; but nothing is concluded 
againſt them Perſonally, the intent of the you: being only, that the 
goods upon the ground may be diſtrained by letters of poinding the 
ground. This decree, and letters following thereon, not being direct- 
ed againſt any particular perſons, but againſt the ground, will be ef- 
fectual in all time coming, for diſtraining the goods and fruits on the 


ground, in payment of the bygone annualrents due at the time of ex- 
ecuting the letters of poinding. 


THr1s poinding is called Real, being in virtue of a right affecting the 
ground, and requires no preceeding charge, which is neceſſary in 
poindings that proceed on regiſtred bonds, or perſonal decrees by 
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ſpecial ſtatute, on pain of ſpuilzie . This laſt poinding, for diſtinc- 
tion's ſake, may be termed Perſonal, tho' both are in order to execu- 
tion'upon the debtor's goods, or thoſe of his tenants on the grounds 
affected, as debtors to Pim in their rents. 


FoRMERLY the whole goods of the tenants upon the ground 
might lawfully have been poinded by the Brieve of (diſtreſs, (as let- 
ters of poinding the ground were antiently called) tho' far exceeding 
their rents, to the extent of the whole bygone annualrents. This 
tending frequently to the ruin of tenants, who had only a perſonal 
action againſt the heritor, for what of their goods were diſtrained 
beyond their reſting rents, was remedied by ſtatute*, which ſtrictly 
prohibites poinding the tenants goods on the ground, beyond the 
extent of their reſting rent at the time, The tenant may offer his oath 
to the meſſenger concerning his rent, who, if he exceed, is liable to 
the tenant in a ſpuilzie. 


Ir the grounds affected with the annualrent, or other debitum fun- 
di, are in the heritor's natural poſſeſſion, all the goods thereon may 
be poinded or diſtrained for the Los: The above ſtatute gives only 
relief to the tenants, but in other reſpects the brieve of diſtreſs, or 
letters of poinding the ground, may ” uſed to the utmoſt extent, 
according to the nature and effect of that diligence ; and which was 
formerly practiſed with reſpect to the whole goods on the ground 
3 by tenants, to their great hurt and leſion, as above; and this 

ardſhip alone gave occaſion to the ſtatute for their relief. 


WHERE annualrents are conſtituted to divers perſons on the ſame 
lands, who have all obtained letters of poinding the ground, a cer- 
tain time after each term will be limited to the firſt annualrenter, 
within which he may poind the ground ; thereafter the ſecond may 
proceed likewiſe for the remains of the rents, unpaid by the firſt 


poinding :. 


A PossEsSORY judgment is neither good in favour of an infeft- 
ment of annualrent, nor againſt it ; for truly it is no proper title of 
poſſeſſion *. Since this action concludes nothing perſonally, it may 


proceed againſt the heir within his annus deliberandi, and without pe 


charging him to enter. 


AFTER decree of poinding the ground is obtained, and an eſſay 
made for diſtraining the goods, the creditor, without conſtituting the 
debt againſt the heir, may adjudge for bygones reſting at the time of 
leading the adjudication, which will be drawn back to the date of 
the infeftment. An adjudication for ſuch bygone annualrents, or 
other debita fundi, is ſubject to the ſame reverſion, with adjudications 
for perſonal debts; but being drawn back to the date of the infeft- 
ment, is not brought in pari paſſu with them, nor they with it, tho 
they be within year and day of the ſame*. Ihe lands affected with 
the annualrent can only be thus adjudged, and the whole of them; 
ſo that there is no place here for the debtor's offering to produce a 
progreſs equal in value to the ſums purſued for, and a fifth part more, 
as is the caſe in adjudications tor perſonal debts. | i 
$ 
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As to the principal ſum and penalty, an adjudication can only 
roceed for the ſame on the. perſonal obligation, after uſing requi- 
ſition, if, by the conception of the bond, it was neceſſary, and con- 
ſtituting the debt againſt the heir, if the debtor is dead. The credi- 
tor, after ſuch adjudication, may return to his infeftment of annual- 
rent, which will remain a burthen on the ground till redeemed, and 
only make uſe of the adjudication for the accumulations®:- in this 
caſe he will be ranked pari paſſu with others, within year and day 
of the firſt effectual one, as to the accumulations, and be preferred 
for his principal ſum and annualrents, upon his infeftment of annual- 
rent; — the ground cannot otherwiſe be diſincumbered of the 
annualrent, than by payment of the E ſum, as well as the 
reſting annualrents; and likewiſe of the penalty or expences, if the 
clauſe of reverſion is ſo conceived, that the lands are declared only re- 
1 payment of principal ſum, bygone annualrents and 


deemable, 
requently is the caſc. 


penalty,” as 


AN infeftment of annualrent is extinguiſhed by Renunciation there- 
of, duly regiſtred in the regiſter of ſeiſins, or even by payment, in- 
ſtructed by unregiſtred diſcharges ; but ſuch diſcharges or receipts will 
be effectual againſt fingular ſucceſſors only as to bygones before their 
right, and as to theſe they are compenſible likewiſe by the perſonal 
debt of the author, in prejudice of his ſingular ſucceſſor, but not as 
to ſubſequent annualrents, or the principal ſum b. It likewiſe becomes 
extinct by poſſeſſion, or perception of the rents of the ſubject where- 
on it is conſtituted, to the extent of the principal ſum and annualrents, 
for ſecurity whereof it was granted, which poſſeſſion may be proved 
by witnefles. But it muſt be a total poſſeſſion, without any interrup- 


* Decem. 23, 
1671. Camp- 
bell. 


> July 7. 
1680. Mac- 
Lellan. Jan. 
2. 1667. O- 
liphant. 


tion or — by the common debtor, or a co-creditor ; for in 


ſuch caſe the poſſeſſor is accountable, conform to a rental, and his 
debt will be thereby extinguiſhed, tho' he had no title to receive the 
rents or to aſſume the poſſeſſion, for payment of his principal ſum; 
but, if there is a promiſcuous intromiſſion, he is only accountable 
for his actual intromiſſions, or for the rents he truly receives*®, It is 
alſo abſorbed or ſunk, by the annualrenter's acquiring right to the 
property of the lands, but will revive if that right is reduced. It 
ikewiſe ceaſes by requiſition or charge for the principal ſum, but takes 
place again, if that is paſt from, and the debt ſtill owing. 


AN adjudication at the inſtance of a liferenter of an annualrent, bell 


for the bygones, againſt the lands whereon it is conſtituted, will no 
doubt carry the right of the lands, by an expired legal, from the he- 
ritor, ſo far as concerns his intereſt ; but the fiar of the annualrent 
cannot be thereby prejudiced, he being no party to the adjudication. 
And it would ſeem incumbent on the liferenter to affect the current 
rent for the annualrent, and not ſuffer the ſame to run on as a bur- 
then on the lands, ſo as to hurt the fee of the annualrent, or the 
rincipal ſum, eſpecially if he is put in mora, as ſhall be juſt mentioned. 
The ſame will be the caſe of an adjudication, at the inſtance of an 
aſſignee, to bygones due on an infeftment of annualrent; but, if 
the value of the lands, affected with the annualrent, cannot anſwer 
the bygones and the principal ſum, I conceive thoſe intereſted there- 
in mult loſe proportionably, unleſs the fiar of the annualrent or prin- 
ay cipal 


c Jan, 25. 
1711. Bailie 
of Laming- 
toun, Feb. 4. 
1671, Wiſh- 
art, 4 
4D, deciſ. 
Decem. 22. 
1671. Camp- 


P. 1551. 
c. 10. 


b Dirl. deciſ. 
143. Harcus 
(liferents) 
Juy 1688. 
ady Elchies, 
© Dirl, deciſ. 


99+ 


4 Jan, 26. 
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tor of the tenement upon the houſe, which bei 
till it is rebuilt, and the ground and feu- annuals paid, therefore this 
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dipal ſum put thoſe, having right to the intermediate annualrents, in 
mora, by requiring them to proceed in poinding of the ground, and 
_—_— his concurrence therein, and that they refuſed, in which caſe, 
it would ſeem, the ſhort. coming ought to come upon them. 


_ TaxRE is mention in an old ſtatute, which concerns the rebuild- 
ing of certain burnt houſes in Edinburgh, and other borows, of 


15. Ground» 
annuals, ſeu- 
annuals, and 


Ground-annuals, Feu-annuals, and Top- annuals, due out of the ſame, top-annuals, 


that if the owner of the ground rebuilds the houſe, without contri. 
bution from the Pong intereſted in theſe annuals, the ground an- 
nual ſhall ſuffer deduction of one ſixth part, the feu- annual one fifth 
part, and the top-annual a fourth of their reſpective annuals, or yearly 
duties in all time coming. Tis probable, that the ground- annual is an 
annualrent or annuity conſtituted upon the ground before it was built 
on, and therefore it ſuffers the leaſt defalcation, being the moſt pre- 
ferable burthen. The feu-annual is the feu- duty payable to the 
granter of a feu- right of the houſe, which aſſects both the ground or 
area, and the houſe built thereon ; for a houſe conſiſts of the foun- 
dation and the ſtructure, and therefore the ſuperior who has right to 
ſuch feu- duty ſuffers ſome abatement ; becauſc,unleſs t books wag 
repaired, he could not perhaps get payment of his whole feu- duty. 
'Thet nual, is an annualrent or annuity conſtituted by the heri- 
altogether incffe&tual 


annualrenter ſuffers the greateſt abatement of all. The ground-an- 
nuals within borows were commonly mortified to the convents of re- 
ligious houſes, chicfly thoſe of the Ciſtertian order, as a part of their 
patrimony for their fubſiſtence. N gormocgeng 


A REAL Annuity is an yearly revenue or rent, payable in money 
or grain out of the ground, without reſpect to a ſtock or principal 
ſum, wherein it chiefly differs from an annualrent. In other reſpects, 
an annuity conſtituted by infeftment on lands, reſembles an infeft- 
ment of annualrent, with theſe variations; firſt, an annuity, or an- 


nuus reditus, is ſubject to a proportion of the public burthens affecting 


the lands whereout it iflues® ; if it is not otherwiſe provided, either 
expreſsly, that it ſhall be free therefrom, or tacitly, by providing it 
e out of the firſt and readieſt of the rents*:” but an annualrent, cor- 
reſponding to the intereſt of a principal ſum, muſt always be fully 
paid up without any deduction, tho' there is no proviſion freeing it of 


all public burthens. 2dly, An annuity remains always the ſame, with- | 


out alteration, whereas an annualrent muſt yary according to the rate 
of intereſt. 


AN annuity may either be for the party's lifetime, which is ordi- 
nary in the proviſions to wives, to take place after their husbands 
death; or Perpetual, which rarely occurs, now that annualrent or 
intereſt of money is allowed by law. It is not an uſurious contract 
to purchaſe a perpetual annuity for a leſs ſum than a ſtock to which 


it might correſpond as the intereſt, becauſe the principal ſum is ſunk; 


but, if it is redeemable by the debtor, on payment of a. principal 
ſum, the intereſt of which is exceeded by the annuity, it is uſurious, 
tho' the creditor has no power to require his money * ; for it is truly 

| : | an 
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an annualrent or intereſt of a ſtock, and being beyond the ſtandard 
muſt be uſurious, which does not take place, where the ſtock is ſunk 
both as to debtor and creditor. 


To explain a little farther real debts or burthens, l Debita 


fundi, the ground is properly debtor in thoſe, it being therewith af- 


fected, and ſuch debts a real Lien thereon, to uſe the term in the 
Engliſh law ; and therefore a poinding of the ground is competent 
upon them, and an adjudication led of the ground-right, for pay- 
ment is drawn back to the date of the right, whereby the debt ac- 
crued, as was faid of bygone annualrents. Debitum fundi, therefore, 
as above, is a yearly profit or duty out of the ground, as bygone 
feu-duties, annuities, or other real debts affecting it. 


BYG OxE rents of lands are not debitum funds, payable either to an 
adjudger, wadſetter or liferenter of the ſame. Such are in the caſe of 
temporary herltors, for they can only claim the fruits or rents, but 
are intitled to no duty wherewith the land is burthened, more than 
an heritor; nor for the ſame reaſon are bygone tithes debitum funds, 
or real debts, being a proportion only of the fruits. Hence likewiſe, 
when the fee opens to the ſuperior, and he has right to the full rents, 
as in non-entry, and liferent-eſcheat, after declarator, and was the 
caſe formerly in the caſuality of ward, even without declarator, he 
is in place of the heritor; and therefore the rents are due to him 
only Fom the poſſeſſors and intromitters, or receivers thereof, in the 
fame manner as in the caſe of the heritor, and ſo are not debitum fundi. 


Bur feu-duties, the relief and non-entry duties, before declarator, 
being certain limited burthens wherewith the ground is affected, and 
not the whole rents, are debita fundi. The avail of the marriage was 
likewiſe debitum fundi, not only where it was taxed, but - likewiſe 
where modified by the court of ſeſſion, becauſe the ſuperior's right 
was not to the whole rents; and being due by the nature of the 
holding, or expreſs Reddendo of the right, it muſt affe& the ground 
for ſecurity of the ſuperior, who could not aſſume the poſſeſſion; and 
for the ſame reaſon the taxt- duty in a ward-holding was debitum fundi. 
Special debts, wherewith infeftments of property are burthened, are 


in like manner debita fundi, and real debts affecting the ground. 


Tuosk debita fundi, or real debts, therefore, are either by deeds 


of parties, as annualrents, ground-annuals, annuities conſtituted by 
infeftments in the ground, and debts wherewith the. infeftment of 


property is burthened; or by act of the law, as in the foreſaid caſua- 


lities of ſuperiority, 


THe great effect of ſuch debita fund! is, that both as to bygones, 


and in time coming, till they are purged, or the lands diſincumbered 


of the ſame, they are effectual againſt the ground, preferably to the 
proprietor, and all deriving right from him. In competition amongſt 


themſelves, the ſuperior is preferable for the feu-duty in the vaſlal's 


charter, and his caſualities, in manner above ſet forth ; becauſe his 
right is founded in the original grant to the vaſſal: and conventional 
debita fundi are preferable, according to the date of their reſpective 

rights 
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tights and infeftments, whereb are conſtituted, and the regi- 
1 of the ſame. 7.99 a 15 * 


Tux bygone arrears of an annualrent, or any ſuch debitum fundi, 


fall to executors, and are arteſtable: they are not affected by inhibi- 
on, ſo that the party inhibited may freely convey them to any other 


creditor, notwithſtanding the inhibition, as the court of ſeſſion ſo- 
temnly found, after a hearing in preſence*; nor would they ſeem to 
be adjudgeable, becauſe an adjudication regularly carries only the rents 
or profits of the ſubjets adjudged, that fall due thereafter, being only 
a _ difpoſition of the fee of the annualrent. Thus an adjudger 
of a ſuperiority would not be intitled to the bygone feu- duties, more 
than an adjudger of the lands to the bygone rents, nor the adjudger 
of an annualrent to the arrears due thereon, . 


IN theſe real debts, or debita fundi affecting the ground, the rents 
and profits iſſuing thereout are ſubje& to the ſame, even without let- 
ters of poinding the ground, which are only neceſſary in order to 
operate payment when it is not voluntarily made ; and therefore an 
annualrenter or annuitant is ble upon the rents that are in me- 
dio, (till extant, to an arreſter of the fame, who can only affect them 
in the heritor's right, to which the creditor, by ſuch real debt, is 
preferable®, | | 


Dns may be rendered real, and debita funds, affecting ſingular 
ſucceſſors, by the fole deed of the debtor, without the creditor's know- 
ledge : thus, if one diſpones lands, with the burthen of debts ſpe- 
cially mentioned, ſuch clauſe being inſert in the procuratory of reſigna- 
tion (if any ſuch be in the right) and precept of ſeiſin, and inſtrument 
of ſeiſin, will render theſe debts real, affecting the lands in the perſon 
of the diſponee, or his ſingular ſucceflors ; becauſe the infeftment 
upon ſuch burthened right accrues to all the burthening debts which 
are preferable to the diſponee's intereſt in the ſubje& thus qualified e, 
and the burthens neceſſarily enter the infeftment, and thereby certi- 
fy the lieges of the fame. But if the clauſe and burthen is not direct- 
ed ink the ſabje&, but perſonally conceived, thus, *that the diſ- 
ponce becomes liable or obliged to pay ſuch of the granter's debts,” 
it will only infer a perfonal obligation upon the diſponee and his heirs, 


tho' it were inſert in both procuratory and precept, but will not affect 


his onerous ſingular ſucceſſors; becauſe the ſubjeR itſelf is not bur- 
thened, and conſequently the ſingular ſucceſſors therein cannot be 


liable. 


INFEFTMENT, for relief of debts Contracted, or to be Contract- 
ed, will extend to all debts, either before or after the date of the diſ- 
oſition, but is reſtricted, by ſtatute, to ſuch debts as are contracted 
before the date of the ſeiſin upon the right. Thus, perſonal debts 
become real in favour of the diſponee, for his relief; becauſe the diſ- 
poſition of the lands veſts the fee of them in the diſponee to be effec- 
tual, in ſo far as he ſhall not be relieved of his engagements contract- 


ed, or to be contracted for the diſponer. In this caſe the diſponee 


may, upon payment of the debts wherein he is engaged for the diſ- 
poner, inſiſt in mails and duties, or take poſſeſſion of the lands till he 
OR Ceccccce is 
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is relieved, and then his right becomes extinct. But, in a right burthen- 


ed with debts of the granter, the ſeveral creditors cannot enter to poſ- 
ſeſſion for their payment, becauſe they have no title of poſſeſſion ; 
therefore, before they can poſſeſs, they muſt adjudge the lands, and, 
upon ſuch adjudication, will be preferable upon the rents and lands 
to the diſponee, or his heirs, and all deriving right from them. 
 SoMeTIMEs debts perſonal, of their own nature, are made real 
by ſtatute. Thus the Conde of inſurance- money granted by the pro- 

rietors of the reſpective houſes, to the friendly infurance company in 
Edinburgh againſ loſſes by fire, are declared Real, and to affect ſin- 
gular ſucceſſors in the houſes: ſuch bonds being regiſtred in the re- 
iſter of ſeiſins are preferable, according to the date of the regiſtra- 
tion, in the ſame manner as if infeftment had been taken on them, 
and regiſtred of that date *. This was a juſt expedient to make thoſe 
bonds effectual, and without which that good deſign, which hath 
very well anſwered the end, might have been ruined. 


Atour the time of the reformation, the popith clergy, and other 
beneficed perſons, granted ſeveral 22 out of their benefices: thoſe 
were ſuſtained againſt their ſucce 
the crown in their right, by the act of annexation; provided the per- 
ſons intitled thereto had obtained decree for payment, or got poſſeſ- 
ſion in the granter's lifetime, and before the act of annexation *®. 
IJ hereafter theſe penſions are declared only to ſubſiſt during the life 
of the granter, and to affect the annat after his death*, But of thoſe 
I ſhall ſpeak fully in another place. 


PeNSIONs payable out of the rents granted by ſecular perſons, tho 
the penſioner is in poſſeſſion, are not good againſt ſingular ſucceſſors 
in the lands: they have only the effect of aſſignations to the rents, 
which only ſubſiſt during the granter's right to the lands*. Penſions 
granted to an advocate or phylician for Services done, or to be done 
during life, are effectual, tho' the penſioner leaves off buſineſs, but 
become void by Ingratitudef. Thoſe to advocates and writers of old 
were very frequent, but are now much diſcontinued: they are gra- 
tified at preſent according to their merit and weight of the buſineſs. 
Penſions granted by the king are not arreſtable in the treaſurer's hands, 
being underſtood to be alimentary t. 


PuBL1c burthens, as the land-tax, are of the nature of a charge 
upon the ground, when, by the ſtatute impoſing them, they are de- 
clared Real affecting the ground, otherwiſe they are not debita fundi, 
effectual againſt ſingular ſucceſſors in the lands, but only debita fruc- 
tuum, ſubjecting the heritor and poſſeſſor at the time, and the recei- 
vers of the rents®, By the ſeveral acts impoſing the land- tax, it is 
provided, 'I hat none ſhall be obliged to produce receipts or diſchar- 
ges after three years, from the reſpective terms of payment; in caſe of 
denunciation for the ſame, a year farther is only added. By the ſame 
acts commiſſioners are named for managing the land-tax. If the day 
appointed by the ſtatute for the commiſſioners to chuſe their collector 
is ſuffered to elapſe without a meeting, the ſheriff muſt appoint ano- 


ther day for that purpolei. In the election, both ſuperior and vaſlal, 
| | being 
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being named commiſſioners, have votes upon the fame 1 001. of valued 


rent; for, by the ſtatute, that is a Qualification without diſtinction, 
whether it belongs to the party in fee, or only in ſuperiority *. 


Obſervations on the Law of England, in relation to the Premiſes. 
I HAVE diſcourſed in another place of the ſeveral kinds of rents 


in uſe in England, and ſhall only take notice here of ſuch of them 


as have relation to the ſubje& of the foregoing title, A Rent-charge 
is, where one by deed makes over his lands to another, reſerving to 
himſelf, and his heirs, a certain rent, with a clauſe of diſtreſs for 
the rent, or by deed grants to another an yearly rent iſſuing out of his 
lands with ſuch xv. but, if ſuch rent is cither reſerved, or granted 


without a clauſe of diſtreſs, it was a Rent-ſeck, for which the party 


could not diſtrain before the late ſtatute *, but had other remedies to 
make it effeQual *, 


A RENT-CHARGE reſembles our infeftments of annualrent, and 
a decree of poinding the ground, and letters of poinding thereon, 


(called in our old ſtatute a brieve of diſtreſs) in virtue whereof the 


creditor may diſtrain the goods on the ground, ſubjected to the an- 
nualrent for all bygones: and the ſame is the caſe of an annuity, b 

infeftment, or other real debt affecting the ground, (which we call 
debita fundi.) There muſt be letters of poinding the ground, ob- 
tained in due courſe, before any diſtreſs can be taken. There is this 
diverſity in our law from the law of England, that with us the goods 
on the ground can only be diſtrained to the extent of the rent owing 
by the poſſeſſor to his landlord ; whereas, by their law, in a rent- 
charge, the goods may be diſtrained in payment of all the arrearages 
owing to the diſtrainer, tho' far exceeding the rent owing by the poſ- 


ſeſlor*, as was the caſe with us of old, before it was remedied by 


ſtatute. 


A RENT-SECK was of the like nature with real debts affecting the 
ground, but whereupon no letters of poinding the ground had pro- 
ceeded; for, tho' ſuch debts are real Liens, and may be made effec- 
tual by proper diligence, yet there is no acceſs to diſtrain for the ſame, 


till ſuch writ is obtained. But there is no ſuch form with us, as a 


clauſe of diſtreſs, inſert in any deed conſtituting a real debt, impower- 
ing the creditor to diſtrain for the ſame at his own hand; and tho' 
ſuch clauſe were in the infeftment, it would have no effect as to au- 
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thoriſing the party to diſtrain, without obtaining a writ, or letters of _ 


poinding the ground, in the king's name, for that effect. 


Ir one grants a rent-charge, and thereafter ſells the lands by par- 
cels to ſeveral purchaſers, and the grantee levies the whole rent upon 
one of the purchaſers, he ſhall be eaſed in chancery, by contribution 
from the reſt . In this our law exactly agrees with that of England. 


In a rent-charge, there is implied a perſonal obligation upon the 
prone to make it good, and the grantee may chuſe whether he will 
ring a writ againſt the granter, or diſtrain for the rent behind; but, 
if he ſue a writ of annuity, and appear thereon, in a court of record, 


this 


4. One of the 
purchaſers . 
diſtreſſed for 

the whole 
rent, his 


relief againſt 
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this is a determination of his election, and the land is diſcharged of 
the diſtreſs; but he may diſtrain for the rent, and notwithſtanding 
bring a writ of annuity, that not being an election in a court of re- 
cord. However, one may grant a rent- charge, with a clauſe, that 
it mall not be lawful to charge his perſon, and then the land is charg- 
ed, and his perſon diſcharged*. | 1 | 


By our cuſtom, there is commonly a perſonal obligation for pay- 


ment, contained in an infeftment of annualrent ; and, I doubt not, 


but ſuch would be implied, unleſs it were expreſsly provided to the 
contrary: but, otherwiſe, nothing hinders the creditor to ſue a 
nal action upon the bond, and thereafter inſiſt in real diligence againſt 


the lands, or on the contrary ; ſo that his taking himfelt to the one, 


6. An annui- 
ty, the dif- 
ference be- 
tween it and 
a rent- 


ch arge. 


1. Real debts 
not ſervi- 
tudes. 


2. A ſervitude 
either perſo- 
nal or predi- 
al; of the firſt 
in this title, 


tho' in a court of record, will not exclude him from the other, but 
he may inſiſt upon both, till payment be recovered. 


An Annuity, by the law of England, is underſtood, where a year- 
ly ſum of money is granted by one, payable to another in fee, for 
life, or years, charging the perſon of the granter only, and his heirs, 
if the deed mentions Heirs, and they have aſſets by deſcent. No free- 
hold is charged with an annuity ; and this is the difference between 
it and a rent-charge. If one grant an annuity for life to another, 
pro confilio impendendo, to ſerve him as lawier, or to counſel him in 
his law-affairs, and the granter dies, the annuity does not ceaſe, tho 
no counſel can be given, or ſervice done to him that is dead. Such 
annuity is made effectual by a writ of annuity. 


Such perſonal annuities for life are frequent with us; and, if a 
penſion or annuity for life is granted to a lawier, for counſel in-law- 
affairs, it is due, tho' the granter ſhould die before the grantee; and 
even tho' the lawier ſhould give over buſineſs, if it bear to be granted 
for Services done, and to be done, | | 


T 1 T. VI 
Li ferents, or Eftates for Life. 


A NNUALRENTS, Annuities, and other debts real, reſemble 
* ſervitudes, but are not ſuch in a proper ſenſe, being burthens 
whereto the granter and his repreſentatives are generally liable, as well 
as the property of the ground is affected there with, and are conſtitut- 
ed by infeftment; which is not the caſe of ſervitudes. 


ASERVITUDE, in the proper acceptation, is“ a real Quality, where- 
e by lands or tenements are ſubject to a burthen, in behalf of ano- 
ether perſon or tenement, affecting the fruits or uſe of the fame.” 
Theſe ſervitudes are either Perſonal, for the behoof of one's perſon, 
and determine with his life, as liferents of all kinds affecting lands and 
houſes, which may be called Eſtates for life, whereof I am now to 
treat ; or Predial, for the benefit of the neighbouring tenement, of 
which I ſhall diſcourſe in the next Title. 
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SECTION I. Liferents by the Deeds of Parties. 


 PerSONAL ſervitudes with the Romans were Uſufru#,Uſe, and Ha- 
bitation : the firſt comprehends all manner of profit and advantage 
of the ſubje&®: the ſceond only intitles the party to uſe it for his 
daily ſubſiſtence, according to his quality and character: the third 
gives a right to one to inhabit a houſe, which right he may ſell, but 
the purchaſer cannot employ the houſe to any other uſe than for a 
dwelling; and all three determine with the party intereſted's life: 
theſe differ according to the greater or leſſer benefit out of the ſub- 


ject, with reſpect to the power over it; for the uſufructuary may let 


it to hire; the Uſuary, as I may call the party who has the bare uſe 
of the ſubject, muſt take the uſe himſelf; and the party who has for 
life an houſe for habitation, cannot apply it to any other purpoſe, 
But, with us, Liferents are only accuſtomed, 


"| AL1FERENT,or tact is a right to poſſeſs and enjoy the whole 
te benefit of ſubjects belonging to another in fee, during one's life, 
« without prejudicing the ſubſtance, fee or ſtock:” in general, it 
comprehends the liferent of perſonal bonds, which is the intereſt of 
them during the liferenter's ki; The liferenter of bonds, as well 
as of other ſubjects, ought to take care, that the ſtock do not pe- 
riſh by the debtor's inſolvency; for this reaſon, a liferenter may ad- 
judge for ſecurity of a bond provided to him in liferent ; and as to 
the fee, the adjudication will accrue to the fiar, tho regularly the 
fiar ought to concur ; but unleſs the liferenter was allowed to ad- 


judge on the bond, it were impoſſible for him to ſecure the intereſt 


in time coming for his liferent uſe *, 


Tux ſubjects of a liferent, or things whereof a liferent may be had, 
muſt be ſuch, as do not immediately periſh by uſing. A liferent of 
moveables, as houſhold furniture, may ſubſiſt ; and tho' they ſhould 
at laſt be conſumed by the regular and ordinary uſe of ſuch things, 
the liferenter is not anſwerable for them: as to fungibles, v/z. things 
which conſiſt in quantity, and are aſcertained by number, weight, 
or meaſure, as money, corn, wine, or oil, theſe being conſumed by 
uſing, there can be no proper liferent of them : however, by the. ci- 
vil law, there was an equivalent to the liferent of ſuch things intro- 
duced, by delivering © Frink of money or other quantity to the life- 
renter, who was to find caution for reſtoring the like quantity at his 
death a; this was called Qyaſi-uſusfrutftus. There may be ſuch contract 
with us; but which ſeldom occurs. : 


THe ordinary liferents are of lands, and other heretable rights, and 
which, in a proper ſenſe, can only be ſubject to this ſervitude: life- 
rents of lands and tenements are either conſtituted by deeds of par- 
ty, as Liferent Infeftments and Conjunct-Fees; or by proviſion of 
law, as the Courteſy of the husband, and Terce of the wife. A liferent 
of the firſt · kind is expreſsly created by infeftment, and the other 
is deemed equivalent in the judgment of law, and the liferenter, in 


both caſes, is vaſſal for life; ſo that liferents are by feudal tenure. 
Liferents by Infeftments- are either Simple Liferents, Conjunct- fees, 
Ddddddadd 
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or by Reſervation. The firſt is, where the ſimple liferent is conſtituted 
by infeftment, in favour of one in liferent, and another in fee. Here 
the fee and liferent are wholly ſeparated; and the liferenter has 
no power incident to a fiar, other than that of perception of the 
rents. The ſecond, where lands are diſponed to husband and wife, 
and longeſt liver of them in conjunct- fee and liferent, which con- 
junct- fee reſolves commonly into a liferent on the part of one of 
them; (as was formerly obſerved*) it takes place only in conjunct- fees 
to husband and wife. A Liferent by Reſervation is, where one ſtand- 
ing infeft diſpones the lands to another, with reſervation of the life- 
rent to himſelf, The difference between theſe, and ſimple liferents is, 
that conjunct- fiars, whoſe right reſolves into a liferent, are regarded in 
ſome reſpects as fiars: and ſuch liferenters of ſuperiorities have all the ca- 


* Supra tit. 
„ 


ſualities that fall during their life, and may gift them to others, and ſuch 


aſſignments will be effectual even after their death; they may likewiſe 
enter the ſingular ſucceſſors and heirs of vaſſals in the fee, in the ſame 
manner as the fiar may do, and the vaſſal may take infeftment, either 
from ſuch liferenter, or the heir of the fiarꝰ: but the compoſition, 
and other benefit, muſt belong to the liferenter. The caſe is the 
ſame of liferenters by reſervation; for, by ſuch reſervation, they re- 
main ſtill ſuperiors or ſiars, according to the rights with which they 
were veſted, and have all the powers formerly competent to them, 
except that of alienation of the fee, which they have already made, 
and 1s to take place only upon their deceaſe; fo that liferenters, by 
conjunct- fee and reſervation, live as fiars, and die as liferenters. 


A LIFERENTER by reſervation, for the ſame reaſon, has right 
to cut Silva cædua, i. e. a wood, that being cut, grows again from 


the roots, it it becomes ready for cutting in his life; and, by the 
| fame rule, he may work a going coal, as he was accuſtomed to do; 


and a conjunct-fiar, where his right reſolves into a liferent as to its 
termination, muſt have the ſame privilege; ſince, in other reſpects, as 
above, it is conſidered as a fee, as its denomination imports. But ſimple 


b Craig, lib. 
2. dieg. 22. 
837. 


c Decem. 8. 
1737. Fer- 
gulon. 


* 


liferenters have not thoſe privileges: however, they may take of the 
woods or coal for their proper uſes, and for the benefit of the houſ- 


es in the lands liferented, but not for fale*. 


Bur ĩt is to be conſidered, that ſometimes large woods are ſo order- 
ed, that parcels or hags of them are yearly cut, and by the time that 


d 25, Jan. 
1723. duke 
Hamilton. 


the laſt is cut, the firſt is ready for cutting; and, for that reaſon, ſuch. 


woods are ſet for a yearly rent, in the ſame manner as farms; where- 
fore a ſimple liferenter of the lands muſt have the like title to ſuch 
rents or yearly hags, as to the other rents of the lands. | 


Tas caſe of one who purchaſes lands © to himſelf in liferent, and 


. « to the heirs of his body in fee,” or provides his eſtate “ to himſelf 


« in Liferent, and to the heirs of a marriage in fee,” is quite different 
from that of a liferenter by reſervation, or of a conjunct fiar, whoſe 
intereſt reſolves into a liferent ; for, in the firſt caſe, the father is fi- 
ar, tho' his eſtate is termed a liferent, becauſe the iſſue cannot come 
at the eſtate, otherwiſe than by ſerving heir to him. The fee muſt 
be ſettled ſomewhere ; it cannot be in the diſponer who is denuded, 


105 l nor 
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nor in the children, who are not in being at the time; it muſt there- 
fore be in the father, and deſcend from him to them. The liferent, in 
ſuch caſe, is meant, what the doors call Uſusfrufus cauſalis, vis. 
the fruits and profits of the ſubject, which the fiar enjoys in his right 
of 2 and varies much from the Uſufruft of a Necker, ro- 
perly ſo called; for that is a bare ſervitude on the lands, and intitles 
the party to the fruits and profits, and other emoluments, only for 
his life. This diſtinction of an Uſufru# into Cauſalis, ſuch as belongs 
to the proprietor, and Formalis, which is the intereſt of a liferenter, 
is well- founded in the civil law, as the learned Voet fully evinces, 
and ſhews the uſefulneſs of it in the practice of the law of Holland*; 
and it is of conſequence in our law, as above. egy 


IT happens ſometimes, that, in place of a liferent by infeftment, 
one grants to his wife a tack or leaſe of certain lands for her life; 
but this is no ſecurity to her at all; for, as, by our law, tacks are on- 
lygood againſt ſingular ſucceſſors, when cloathed with poſſeſſion; and 
in this caſe, a tack for a liferent to a wife, taking no place, till the 
husband's death, it were impoſſible any poſſeſſion could be attained 
upon it in his life; and conſequently all his deeds affecting the lands, 
or adjudications of the ſame led againſt him, would bar or burthen 
the liferent ; whereas, if it is conſtituted by infeftment, it is ſafe a- 


ainſt all the ſubſequent deeds of the husband, or diligences againſt 
m. 


I is frequent for men, in their contracts of marriage, to provide 
the liferent of the conqueſt to their wives; but that impoſes no ſervi- 
tude on any F till the ſame is conſtituted, by taking 
the right of the lands acquired to the wife in liferent, and then in- 
deed the liferent becomes a ſervitude on ſuch ſubjects; but other- 
wiſe, the wife, after the husband's deceaſe, muſt inſiſt in a perſonal 
action againſt his heir, to grant her the liferent of the ſubjects con- 


queſt in terms of the proviſion: I have treated fully of ſuch proviſions 
elſewhere b. | 


SECTION II. Liferents by Act of the Law, or the Terce and Cour - 
teſy. | 


 LiegRENTS, conſtituted upon lands by the proviſion of law, are 
the wife's Terce, and the husband's Courteſy, of both which I have 
ſpoken a little formerly*, but ſhall more fully here. The widow's 
terce or dower is the lifcrcnt of the third of the lands, tenements, an- 
nualrents and tithes, wherein her husband died infeft: it does not ex- 
tend to the manſion-houſe, being a tower, fortalice or manour-place, 
by the law of the majeſty, but other houſes fall under diviſion, except 
houſes within burgh holden burgage: it takes place in tithes conſti- 


tuted by infeftment in the husband's perſon, but not in ſuperiorities, 


patronages or reverſions; nor will the lady tercer have right to the 
third of the feu-duties of lands holden feu, ſince ſhe has no terce of 
the ſuperiority itſelf, But ſhe is intitled io the third of the rents of 
wadſet lands; and, in caſe of redemption during her terce, ſhe will 
literent the third of the money, which muſt be re- employed to heruſe* ; 
ſhe has not the third of a going coal, but may take thereof for her 
own uſe, but not for ſale ff Whether the widow can claim a reaſonable 
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ſatisfaction for her terce of the manfion-houſe, is a queſtion ; and 
if it ſhall receive anſwer from the deciſion of our antient law, ſhe is 
intitled to it*; for, ſince it is only for the heir's conveniency, that the 
manſion-houſe is not brought under diviſion, there is no reaſon for 
debarring her from an equivalent for her intereſt therein ; but as to 
the other ſubjects, wherein the terce takes no place, there is no recom- 
wap due to the widow. The widow, by our old law, had the privi- 
ege to remain in the husband's meſſuage or RE forty 
days after his death, within which time ſhe was to be poſſeſſed of her 
terceb: but the rule now is, that ſhe is to be maintained till the next 
term, at which time her terce commences to be payable. 'I his like- 
wiſe takes place in the caſe of a jointure. 


As to the terce of tithes, it is to be conſidered, that all tithes, except 
thoſe of lands, Cum decimis incluſis, were in the hands of churchmen, 
or of the religious, who being only liferenters, their widows (if they 
had been allowed to have wives) could have no claim to any ſhare of 
the ſame; nor were they ever conſtituted by infeftment, till after the 
reformation, that thoſe who obtained grants from the king of the 
lands and tithes of the great benefices, got them erected into tem 
ral lordſhips, and took infeftment for both; and therefore ſuch tithes 
are called Erected Tithes; and it is of theſe only, if the husband ſtood 
infeft therein, that the wife can claim her terce. 


By our law of old, the relict's terce was underſtood, as well of the 


proviſions of liferent granted to her by the husband, as of the pro- 


viſion by law; and the conventional liferent behoved to be reſtrict- 
ed to a terce; and on that account, it has been called Rationabilis 
tertia ; becauſe the wife's liferent was ſtill reſtricted to that proporti- 
on, as a reaſonable proviſion ©, But now one may provide his wife at 
large, without limitation : by the ſame old law, the terce took only 
place of the lands in which the husband was infeft at the com- 
mencement of the marriage, and whereof he could not prejudice her ; 
but of ſubſequent acquiſitions ſhe had no terce, unleſs ſhe was ex- 
preſsly provided to a terce of the conqueſt%. Our law ſtands quite 
otherwile at preſent, for, by our inviolable practice, and immemori- 
al cuſtom, the terce has reſpe& not to the time of the marriage, but 
to its diſſolution by the husband's death, at which time he muſt 
have ſtood infeft, otherwiſe no terce is due. If there was a terce al- 
ready upon the lands, the widow, during ſuch tercer's life, has only 
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the terce of the remanent lands, called the Lefler "Terce; but, after 


the greater terce is removed, ſhe comes to have a terce of the whole 
lands: this was controverted of old, as if the terce could only take place, 


as the caſe ſtood at the husband's death, and conſequently, that the 
widow could, at no time, claim it out of lands affected by a terce; 
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but the point was decided by an expreſs ſtatute in favour of the wi- 
dow, in the above terms“. 


THE terce regularly is of ſubjects wherein the husband died in- 
feft; but there are two caſes put by the learned Craig, where he 
thinks a terce is due, tho' the husband was not infeft, if the re- 
lict is unprovided?; iſt, that if the husband's father was bound in 
his ſon's contract of marriage to infeft him, tho' this was not done, 


the 
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the ſon's reli will have a terce of theſe lands, wherein her husband 
ought to have been infeft. 2. That where the husband conveys his 
lands in favour of his eldeſt ſon, the widow will have a terce of theſe 
No de- 
ciſion that I know hath occurred giving the widow a terce of lands 
in which the husband was not infeft, or fefuſing it in ſuch caſe, other 
than as hereafter mentioned. 


Ix DD, where the reli& was ſerved to a terce of ſome lands where- 
in the husband was infeft, her claim of terce, out of others to which 
he had only a diſpoſition without infeftment, was rejected; but that 
clears none of thoſe caſes, for there the relict was not unprovided 
and there was no preſumption of fraud. It is true, that where the 
husband denuded himſelf of his eſtate in favour of his eldeſt ſon, in 
his contract of marriage, the terce was found ſtill due to the father's wi- 
dow, in the ſame manner as if he had remained in the fee, and the court 
preferred her for the ſame to the ſuperior's claim of non-entry ; for 
tho' there was no preſumption that this was done in defraud of the 
wife, yet the ſon, Leng infeft e could not be conſidered, 
with reſpect to the relit, in a better caſe than if he had ſucceeded as 
heir, eſpecially in a queſtion with the ſuperior ®: this is one of the 

ut by the foreſaid author. However, the relict, at beſt, could 
only = a perſonal action in thoſe caſes againſt the repreſentatives of 
her father-in-law, or of the husband, but could not regularly be ſerv- 
ed to a terce of lands wherein the husband died not infeft, and con- 
ſequently the onerous creditors, or others contracting with the huſ- 
band's father or ſon, for valuable conſideration, in the foreſaid reſpec- 
tive caſes, are ſecure againſt her claim, 


Tas terce is made efſectual by a ſervice before the judge ordinary, 
upon a brieve out of the chancery : the heads of the brieve are two ; 
firſt, "That the bearer of it was lawful wife to the deceaſed. 2dly, 
That the deceaſed died infeft in the fee of the lands, or other ſub- 


jets whereof the terce is claimed. As to the firſt, the wite's being 


reputed ſuch, and the marriage not challenged in the man's life, is 
{ufficient to intitle the widow to be ſerved to her terce ©; and tho' 
an objection be made, That in reality ſhe was not lawful wife,“ the 
ſervice notwithſtanding proceeds, and the queſtion about the marri- 
age may be afterwards tried before the commiſſars of Edinburgh; but 
if the like objection is made to an heir offering to ſerve, that he is a 
baſtard, the Seeler is ſtopt for a time, till the legitimacy of the heir 
be determined, according to the learned Craig . As to the ſecond, the 
husband's ſeiſin muſt be produced to the inqueſt. The widow may, 
at the ſame time, immediately upon the verdict aſcertaining the lands 
out of which ſhe is ſerved to a terce, and the judge's authority inter- 
poſed to the verdi& of the inqueſt, crave, from the judge to the ſer- 
vice, that ſhe may be Kenned to her terce, i. e. that the lands may be 
divided between her and the heir, and a third part thereof aſſigned to 


her for her terce; and ſhe is put in poſleſſion thereof by the judge's au- 


thority, before whom the ſervice procceded ; and the inſtrument tak- 
en thereon, by delivery to her, or her attorney, of earth and ſtone on 
the ground of the lands, is as a ſeiſin thereof. The diviſion common- 
ly procceds by acres, beginning at the eaſt or weſt, which is not exclu- 
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ſive of other methods, as by allotting two rooms or farms to the heir, 
and a third to the widow *. 


THe ſimple ſervice, which needs no retour to the chancery, and 
only requires the judge's ſentence thereon, aſcertains the widow's 
right . third part of the rents for the term ſubſequent to her huſ- 
band's death; and in all time thercafter during her life. She may, 
on her ſervice, purſue all intermeddlers with the rents, but cannot 
thereby remove tenants, but may after ſhe is kenned to her terce ; 
for then lands are aſſigned to her for payment of her third of the 
rents b, the total poſſeſſion whereof is allotted to her by the judge. 
The old ſtatute © ſubjects her to all tacks of the lands that may have 
been granted by the husband, and ſhe muſt continue the tenants, who 
have none, till the firſt term of Whitſunday after his death. Payment 
by the tenants, before the relict's ſervice, ſecures them againſt her claim, 
but ſhe may interpel them by ſuit, and her ſervice is drawn back to the 
next term after her husband's death. However, the heir is liable to her, 
or her repreſentatives, (tho' ſhe was never ſerved) for the third of the 
rents intermeddled with by him. If the terce is of wadfet lands, the 
redemption will extinguiſh it as to the lands, but the relict will have 
the liferent of the third of the ſum, as coming in place of the lands, 
ſince there was jus qucſitum, a right acquired to her by the terce's 
having taken place. 


SINCE the ſtatute 1681, a liferent proviſion, by the husband, 
of land, either in a contract of marriage, or other writing accepted by 
the wife, excludes her from a terce of the remaining lands, unleſs it 
is expreſsly declared in the deed that ſhe ſhall, notwithſtanding, be 
intitled to a terce* : it is likewiſe excluded, limited or burthened by 
infeftments from the husband, or by any eviction of the lands from 
him, as by recognition or otherwiſe. If there is a terce already upon 
the lands, termed the Greater Terce, the ſecond tercer wil only 
have the third of the remaining lands, during the ſubſiſtence of the 
former, as above. A diſpoſition of the eſtate, tho' for onerous cauſes, 
will not bar the terce, unleſs infeftment followed in the husband's 
life, who otherwiſe dies ſeiſed of it And in like manner a charge 
againſt the ſuperior, at the inſtance of adjudgers from the husband, 
will not exclude the wife from her tercef ; becauſe the husband was 
not denuded, and the charge only renders the adjudication eſſectual 
in competition between adjudgers themſelves. | 


Tux husband's having been three years in poſſeſſion, as apparent 
hcir, will not intitle his widow to a terce upon the ſtatute 1695, 
which only concerns his debts and deeds, that they ſhall affect the 
next heir to the value of the eſtate to which he enters. If the huſ- 
band fraudulently lay out unenter' d, it is a queſtion, if his repreſenta- 
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tives may not be perſonally liable on that head, to make up the wife's 


damages, as likewiſe in the caſe above-mentioned from Craig, where 
the husband died not infeft ; the caſes ſeem parallel, and are not with- 
out difficulty. In the mean time, it is plain, a ſervice cannot proceed, in 
favour of the reli&, to a terce of ſubjects wherein the husband was 
not infeft at his death, and the analogy of the above-quoted deciſi- 
on ſeems to ſtrike againſt her claim in both theſe caſes; for tho' a 
widow's being unprovided may afford an argument of favour, yet it 
cannot 
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cannot found any ground, in point of juſtice, which can only be re- 
2 in a queſtion, Whether a claim was legally due; and one can 


ardly be taxed with fraud, for not making up titles in his perſon to 
his eſtate, which it is his own intereſt to do. 


A DIvoRCE for the wife's adultery, or wilful deſertion, as like- 
wile a declarator of the nullity of the marriage, or its diſſolving with- 
in year and day without a living child, will exclude the relict from a 
terce. The learned Craig is of opinion, that a wite's Elopement, by 
leaving her husband, and co-habiting with the adulterer, and not bein 
reconciled thereafter to her husband, is a bar to the terce, tho? no ſen- 
tence of divorce had proceeded *, which I conceive is ſtrongly found- 
ed in reaſon; for it would feem that a ſentence ſhould not be requiſite 
in a caſe of fuch notoriety, tho we have no expreſs law to that purpoſe. 
The terce is not excluded by the non-entry, or liferent-eſcheat of the 
husband's heir, but it is by the non - entry of the ſuperior's heir affect- 
ing the husband's ſub-feu, in the cafe of its not being confirmed; which 
takes place after poſſeſſion is attained upon the declarator of ſuch caſu- 
fee opens to him, is not con- 
cerned with any burthens, legal or conventional, not conſented to b 
himſelf. If the heir of the husband tranfa& recognition, incurred by 
the predeceſſor, or other caſuality, the benefit will accrue to the ter- 
cer, upon her paying a proportion of the compoſition; becauſe it is 
preſumed he compounds her right as well as his own, and the caſe 
maſt be the fame as to other incumbrances*. An entail, with ſtrict 
irritant clauſes, excluding the terce, will not bar the widow from it, 
unleſs the tailic was duly recorded in the regiſter of tailies, as the ac 
1685 directs *, for it is otherwiſe only effectual againſt the heir. 


THe other liferent, eſtabliſhed by law, is the husband's Courte- 
ſy or Curility, which is the liferent of all lands and tenements the 


wife died infeft in as heir to her predeceſſors : it takes no place un- 


leſs there was a living child of the marriage that was heard cry 4, (or 
Bray, as it is termed in the old law books) tho' the marriage ſhould 
ſubſiſt many years. It is due out of all kinds of holdings, either in 
property or ſuperiority, and even in lands holden in burgage *©, (which 
is otherwiſe in the terce, as above). A caſe is obſerved by Bruce, 
where the court of ſeſſion is ſaid to have found, that there was no 
courteſy out of burgage tenements ?; but, when that caſe is looked in- 
to, it is plain that it concerned tenements to which the wife had right 
from her father, while her brother was alive, and therefore the cour- 
teſy could nor take place, the wife not being heireſs ; for it extends 
not to lands to which the wife had right only by ſingular titles; un- 
leſs they procceded to her from her father per præceptionem heredita- 
tis, viz. in the caſe of her S heir to him at the time, he 
having no ſons: it requires no ſervice, but by the law is of itſelf equi- 
valent to a liferent conſtituted by public infeftment, if the wife's in- 
feftment was ſuch. It has the ſame extenſions and limitations as the 
rerce, except in the inſtances juſt mentioned, wherein they differ. 


Tr is a queſtion, if the caſualities of ſuperiority belong to the huſ- 
band by the courteſy, or if he can receive vaſſals more than ſimple 
literenters. In order to both theſe, an infeftment in the ſubject is 
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requiſite, which the husband, by the courteſy, has not, and conſe- 

uently it would ſeem, that he is not intitled to the fame; but as to 
So feu-dutics they fall under the courteſy, in the ſame manner as 
the rents of lands, as above; tho' feu- duties do not fall under the 
terce. By ſpecial ſtatute, the husband, by the courtely, after his 
wife's death, as before, in her right, has the privilege of voting in the 
election of a commiſſioner to the parliament for the ſhire in which 
the lands lye, or of being elected, if they are ſufficient to qualify for 
that purpoſe *. 


IT does not alter the caſe, that the child preſently die, or whether 
it dies before or after the mother. A ſecond husband is not intitled 
to the courteſy, if there be exiſtent a ſon by the firſt who would be heir 
of line to his mother the heireſs*; therefore the conjecture that this 
privilege has its riſe from the conſtitution of the civil law ©, whereby 
the father liferented the whole eſtate of the children, accruing to them 
by their mother, is not groundleſs. 


How EVER, the very name ſhews, that it is a compliment made 
by our law to the husband, of the literent of the wife's eſtate, and 
therefore it is called the Courteſy of Scotland, as in England it is 
termed the Courteſy of England. Some authors, learned in. the laws 
of the reſpective kingdoms, aſſign the reaſon: for the name to have 
been, that it was not the law in any other country but their own, as 
if they had been ignorant of its taking place in both kingdoms : but 
it is ſufficient to juſtify the denomination of the courteſy of Scotland, 
that it is a compliment, by our law, to the husband, without reſpect 
to its being uſed in England, or anywhere elſe. And, in like man- 
ner, it may be called, in the Engliſh law, the courteſy of England, 
for the ſame reaſon. * 


Or old, the forfeiture of the husband excluded his wife from the 
terce, and of the wife the husband from the courteſy ; but, by ex- 
reſs ſtatute :, that hardſhip was removed: and it is thereby ordained, 
that no wife ſhall be prejudiced of her terce of lands, or of any o- 
e bligement conceived in her favour in her contract of marriage, by the 
« forteiture of her husband, and that no husband ſhall be prejudiced 
of the courteſy of lands belonging to his wife, or of any obligements 
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nin his contract of nn conceived in his favour by the forfeiture 


« of his wife, but that the ſaid rights ſhall have their full force and ef- 
« fe immediately upon the diſſolution of the marriage: but the 
caſe muſt be regulated now by the Britiſh ſtatute i, ES perſons 
attainted of high treaſon in Scotland ſubject to the ſame pains, pe- 
nalties and — de as perſons guilty of the ſame in England, and 
how the caſe ſtands by it, ſhall be ſhown in another place s. 


SECTION III. Divers Incidents to Liferents. 


L1FERENTERS, either by the deed of the party, or proviſion of 
law, have right to the whole rents or profits of the lands that fall 
due after its commencement, (which, in proviſions to wives, terce, and 
courteſy, is the next term after the ſpouſe's death) and for all terms 
thereafter that the liferenter ſurvives. The legal terms are a 
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day and Martinmas, which always takes place, and not Candlemas 
and Lammaſs, unleſs, by the convention of parties, theſe laſt are 
made the rule: this ſurvivance of a term is not ſtrictly interpreted. 
Hence the whole term-day need not be elapſed ; but of old, it was 
thought, that the greateſt part of it ſhould be expired before the life- 
renter's death, that happens on the term-day, in order to intitle him 
to that term's annuity ; ſo that his ſurviving the noon thereof, could 
only have that effe&t*: nor was that rule deſtitute of reaſon. Tis 
true, 1n many favourable caſes in our law, as where the queſtion 
is about the return of the portion, on the diſſolution of the mar- 
riage within year and day, it is ſufficient that the year be paſt, and 
the additional day begun“; and it likewiſe did hold in annuo le- 
gato, and other caſes by. the civil law, that Dies ceptus habetur pro 
completo, But on theſe occaſions, by our law, the day is only in- 
troduced, to make it evident that the year is completed; and, in an- 


nu legato, the commencement of the year was ſufficient to intitle the 


legatary to the whole year's penſion, which happened as much by the 
firſt day's being begun, as by its being ended. But with us the ſurvi- 
vance of the term- day is reſpected, and it was a favour that the greateſt 
part was held for the whole of the term- day. At the ſame time, the 
court in a later caſe found, that it was ſufficient the term-day was 
begun 4, which probably may be followed, being a more certain rule 
than the above one laid down by the learned Craig, and authoriſed by 
the before quoted old deciſion, The ſame rule, that takes place in 
the caſe of executors of a liferenter, holds as to thoſe of a fiar; which 


ſhall be afterwards more fully explained. 


Ir the liferenter was in the natural poſſeſſion, his executors have 
right to the whole crop that was laboured and ſown by the deceaſed, 
tho” he dies before Whitſunday . Where the lands are lett the terms 
of Whitſunday and Martinmas, and not the conventional terms in 
the leaſe are reſpected, both in determining the lifetenter's right at 
his entry and removal; ſo that, tho' the victual or grain, for the 
whole year, be payable between Chriſtmaſs and Candlemas, yet, as 
to the liferenter's right, the preceeding terms of Whitſunday and 
Martinmas are EIT and the one half is imputable to the one, 
and the other half to the other term; and the liferenter's repreſen- 
tatives have right to the half or whole of the ſaid victuabrent, as he 
ſurvive the one, or both of thoſe terms, Ihe ſame rule would 


hold, tho' the rent were payable at Candlemas, or any other time 
for the whole year. 


A LIFERENTER muſt not commit waſte upon, or deteriorate 
the ground, but uſe the ſubject, Salva rei ſubſtantia, without deſtroy- 
ing or waſting it, whether by commiſſion, or omiſſion and negli- 
gence; therefore he has no right to ſet down coal- ſinks, quarries or 
mines, for it is only the fruits that he can claim. Hence a liferent 
is termed in the civil law UſusfruFus: tho' ſuch works were begun to 
be wrought by the deceaſed, yet the liferenter cannot continue them, 
unleſs he have exprelsly the liferent, not only of the land, but of the 
coal-quarries or minerals; where the liferent of theſe works is ex- 
preſsly granted, the liferenter can only work them at the ſame rate 
the deceaſed did: nor has the liferenter of lands power to cut a grow- 
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ing wood thereon, tho' it be „ua cædua, or a wood that, being cut, 
ws again from the ſtools or roots; becaule it is only the yearly 
profits that the liferenter is intitled to, whereas a wood is truly 
foli*. This muſt be underſtood with the above exceptions, as to con- 
junct- fiars and liferenters by reſervation, and likewiſe as to ſimple life- 
renters, where the wood yields yearly profits as part of the rent. 


27. Life- A LIFERENTER was, by the civil law, bound to find caution at 
64 fretyto the fight of the judge, Se boni viri arbitratu uſurum fruiturum® : and 
preſerve the by ours, a liferenter is likewiſe liable to the fame diligence in preſerv- 
lubjeds in ing the ſubject, and due care in the management of it, and mult find 
| wat ſurety for that purpoſe. The method directed, in order that this 
their entry rs re accompliſhed, is, that the liferenter may be charged by the 
ju ge ordinary to find caution, within 21 days, to preſerve the houſes, 
gardens, orchards, woods and parks, in the ſame condition he finds 
them at his entry: upon refuſal, he forfeits the profits of the lands 
liferented to the crown, until ſuch caution be found. If the judge, 
ny required by the fiar, or his friends on his account, to exact 
the ſaid caution, negle& or refuſe to comply, he is liable for the 
whole damages that ſhall happen . This, with reſpect to liferenters 
by reſervation, and conjunct- ſiars, muſt be limited as to the above par- 
ticulars, which they are intitled to beyond common liferenters, 
Is. What en- I isplain, both from theſe ſtatutes, and the nature of the thing, that 
pences of re- all liferenters muſt bear the ordinary expences of keeping the ſubjects 
prraione in repair; but extraordinary disburſements, tending to the perpetual 
liferenter, benefit of the fiar, muſt be refunded by him at oe, boca» death, 
free of intereſt till then, which is compenſated by the uſe of the ſub- 
ject ; with this proviſo always, that the fiar be certified before-hand, 
and deſired to repair the tenements. If the fiar repair them, he is 
intitled to the intereſt of the money laid out in reparations, from the 
liferenter, during the exiſtence of the liferent, but not to the prin- 
cipal ſums ſo expended. It is likewiſe plain, that a liferenter, under 
colour of ſuch reparations, cannot alter the form of the ſubject, tho 
for the better, becauſe he is bound to preſerve it in the — con- 
dition *. 

29. Thea» I uR above quoted ſtatutes concern houſes and lands, both in the 


country and borows, liferented, and the liferenter may be charged to 
find caution to keep them in repair, without any precognition of the 
ſtate of the ſubjects at the liferenter's entry *: LE as to tenements 
within borows that are ruinous, a farther remedy is provided, name- 
ly, that the ſame may be cognoſced, by an inqueſt or jury, before the 
magiſtrates, at the inſtance of the heritor, to be in fach caſe, and muſt 
be repaired by the liferenter, within year and day after requiſition 
thereto ; and, in his default, the heritor may repair the ſame, and en- 
ter into the poſſeſſion, on finding caution, within borow, to pay the 
liferenter what rent the ſubjects gave, or might have given at the 
time of the precognitions, | 


LIFERENTERS are liable to the aliment of the heir, if he cannot 
otherwiſe ſubſiſt, of which I have already diſcourſed b. And, laſtly, 


they are ſubject to all burthens affecting the lands or fruits, during 
their 
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their incumbency. Thus the land- tax, miniſters ſtipends, ſchool- 
maſters ſalaries, &c. muſt be cleared by the liferenter for all years 
and terms of his poſleſſion: but, as to infeftments or tacks granted 
by the fiar, after the date of the liferenter's infeftment, they are not 
my 195 to his intereſt, unleſs he has conſented to them, and are 
uſpended during his right, and after his death take place, and con- 
tinue for the whole term, without counting the interveening years of 


the liferent, in which period they do not run, and vulgarly are ſaid 
to Sleep. f 


Tux expences of building manſes to miniſters are declared, by 
ſtatute, to fall on the heritors of the pariſh; and therefore the life- 
renters are not liable to any proportion thereof“: but, as to the ex- 
Ponce of repairing the ſame, it would ſeem, that liferenters ought to 

liable for the proportion laid on the lands liferented; becauſe the 
before quoted ſtatute, touching the expence of building manſes, does 
not concern the expence of repairing the fame, Thus the expence 
of repairs, during the vacancy, 1s to be out of the vacant ſtipend, but 
the building or re- building muſt be at the expence of the heritors, ſo 
that the expence of building, and that of repairing manſes, come un- 
der a different conſideration; and therefore, in all caſes, where a 
rate is made, or ſtent is laid upon the heritors of the pariſh, for re- 
pairing the manſe, the liferenter, at leaſt, is liable to the intereſt of 
the heritor's proportion, during the ſubſiſtence of the liferent. The 
ſame rule holds as to building or repairing the church. 


LiFERENTS become extinct by the death of the liferenter, and 
his executors have the only intereſt in the bygones, as above, but 
no ſhare of the current term's rent, wherein the liferenter died: the 
reaſon is, becauſe liferents are „ before- hand, being the fund 


of the liferenter's ſubſiſtence. us, the next term, after the liferent 


takes rays, is due to the widow liferentrix, tho' it was the next day 


after her husband's death, and the heir is bound to maintain her till 
the term, ſo that this term's rent accruing to the liferenter is for the 
enſuing half year. It was thought in former times, that the rent of 
houſes being payable for the Ae it was due De die in diem, 
tho' the exattion of it was reſpited till the legal terms, and conſe- 
quently, that the liferenter had right to a proportion of the current 
term in which he died“; but now a ſimilar rule is followed, as in 
country farms, that only the terms which the liferenter outlives are 
due to his executors. 4 the liferent of a moveable ſum, the life- 
renter has right to the annualrent, or intereſt that was reſting at his 
death, from the day of its commencement, without regard to terms; 
becauſe ſuch intereſt is due from day to day, and not termly. 'The caſe 
is otherwiſe in annualrents and annuities conſtituted by infeftment ; 
for theſe being due termly, the terms that the liferenters ſurvive belon 

only to them, and no proportion of the current term in which they 
die<; and this takes place, whether the annualrent or annuity is pay- 
able at the legal terms or not; ſo that the conventional terms are here 
2 and Pa#a dant legem contractui. If a liferenter aſſign his 


liferent, and goes abroad, the aſſignee is intitled to continue in the 
poſſeſſion by virtue of the liferent, unleſs the liferenter's death is 
proved, or that he would be 100 years old, till which term the pre- 
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ſumption for life takes place *, which is according to the dictate of * july 30. 


the civil law, in the caſe of an ꝝſufruct left to a corporation b. 


In the fale of a bankrupt eſtate, ſubje& to a liferent-eſcheat, be- 
longing either to a ſubje&-ſuperior, or in the caſe of lands holden of 
the crown, where it is gifted to a donatary, the court of ſeſſion is 
impowered to value the liferent ©, which they do according to the age 
of the liferenter: thus, if the perſon is 70 years old, it has been 
valued at four, if 40, at ſix years purchaſe*: but they are not tied 
down to ſuch rate, and may tax it not only according to the age, but 
likewiſe to the other circumſtances of health or infirmity of the bank- 
rupt whoſe eſcheat is valued. There may be occaſion in like manner 
to value other liferents, as in queſtions upon the acts 1621 and 1696, 
touching the bankruptcy of a debtor poſſeſſed of a liferent, at the 
time of granting deeds, Fought under challenge upon theſe ſtatutes ; 
or of an heir of an entailed eſtate under ſtrict irritancies, the value of 
whoſe liferent of it can only be brought into the account of his means 
and eſtate, in caſcs of that kind. 


THo' a liferent of lands is Real, as being eſtabliſhed thereon by 
infeftment, or by proviſion of law; yet it is Perſonal, in reſpect to 
the liferenter, and cannot be tranſmitted effeually, but only the 

rofits by a perſonal deed. Hence it may be extinguiſhed, not only 

y a renunciation duly regiſtred in the regiſter of reverſions, but 
likewiſe. by a diſcharge unregiſtred, which being good againſt the 
granter, mult exclude his poſterior affignies by a perſonal deed, for 
the infeftment cannot be tranſmitted. I have taken notice elſewhere, 
how the law ſtands as to a wife's renouncing her liferent in favour of 
the creditors of her husband. We have it from the canon law, that 
the wife, renouncing her liferent upon oath, that ſhe did it freely, 
cannot be reponed, tho' ſhe had been actually compelled *. 


Uro the liferenter's death, the fiar may forthwith enter to the 
poſſeſſion of the lands, that were in the occupation or natural poſ- 
ſeſſion of the liferenter, reſerving to his executors liberty to reap the 
fruits of the ground ſown by the liferenter, free of any rent or con- 
{ideration to the heritor for allowance to reap the ſame, it being theirs 
by the law, which therefore they are intitled to in their own rights; 
but, if they continue the goods upon the ground after the liferenter's 
death, they mult ſatisfy the heritor for the graſs: but, as to ground 
lett to tenants, they muſt be continued to the next Whitſunday®, and 
thereafter may poſleſs by tacit relocation, till they are duly warned. 


Tur RE frequently occur queſtions between the fiar and executors 
of liferenters, how far their intereſts reſpectively in the current year's 
rent extend; and the ſame queſtions may happen between the liferen- 


ter and heir of the fiar, or between the heir and executors of the heri- 


tor, concerning ſome of which I have diſcourſed above, and ſhall 
only here briefly obſerve, that the plain and eaſy rule, in all theſe 
caſes, is, that the legal terms of Whitſunday and Martinmas are a- 
lone to be conſidered, without regard to the conventional terms of 
ayment of the rent; and therefore, if the heritor or liferenter out- 
Five W hitſunday, but die before Martinmas, their executors have 
| | right 
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right to the half year's rent due for the Whitſunday, tho' payable on- 
ly at the Martinmas, and if they outlive the Martinmas, their exe- 
cutors have right to that whole year's rent, tho perhaps the half of 
it is not payable till Whitſunday thereafter *. This ſcems to be the 
rule; whether in graſs or corn Nad and whether the tenant's entry 
be at the Whitſunday or Martinmas, for the rent in both is payable 
for the crop either of graſs or corn, which are both reaped at the 
Martinmas; and indeed, in ſome countries the whole year's rent is 
payable at the Martinmas, but in the judgment of law it is divided, 
and the one half aſcribed to the Whitſunday preceeding ; and, where 
it is wholly payable in victual or grain, between Chriſtmas and Can- 
dlemas, it is imputed to both the preceeding terms, as was already 
obſerved, But at the ſame time, in queſtions of this kind between 
the heir and executors of a fiar, they can only concern the rents that 
were owing at his death; for, to be ſure, what he has uplifted, tho' 
before the legal terms, muſt be ſuſtained by all his repreſentatives. 


Obſervations on the Law of England, in relation to the Premiſes. 
SERVITUDES, whereby lands and tenements are ſubſervient to 


perſons, or to other lands and tenements, have ſome reſemblance to 
the ſervice of perſons, and thence take their name, and are either 
Perſonal or Real. By the law of England, theſe which are Perſonal, 
viz. where lands or tenements are ſubſervient to perſons, are termed 
Eſtates for Life, as they are with us called Liferents; and they e- 
ſteem them Frecholds, as they may be called with us, when either 
conſtituted by infeftment, or by the act of the law. As leaſes of 
lands for life are deemed Freeholds in England, to the paſſing where- 
of livery and ſeiſin is requiſite ©, ſo, according to the learned Craig, 
all leaſes were completed of old with us by ſeiſins, but which had 
gone into diſuſe : however, this privilege is competent to leaſes, that 
they are ſecured by ſtatute againſt all ſingular ſucceſſors, or purchaſers 
of the lands ſubjected thereto. I ſhall refer what farther concerns 
leaſes for life, till I diſcourſe upon leaſes for years *, ſince they are for 
moſt part of the ſame nature, tho', in ſome particulars, they differ. 


By the law of England, if lands are given © to husband and wife, and 
&« to the heirs of the body of the ſurvivor,” the gift is good, and the 
ſurvivor ſhall have an eſtate in tail general, but the eſtate tail veſts not 
till there be a ſurvivor .. 


In conjunct- fees to husband and wife, and the longeſt liver, and to 
the heirs of the ſurvivor, by our law, the fee mult veſt in one of the 
arties at the date of the right, and the heirs of the ſurvivor would 
ucceed as heirs of proviſion to the fiar, if the ſurvivor is not the far; 


. upon this ground (taken to be a maxim in our law) that the fee can- 


not be in pendenti, depending on the event of the ſurvivorſhip; and 
it were inconvenient it ſhould, becauſe the diligences of creditors, 
for affecting the ſubject, could not proceed, and the fee cannot, in 
the mean time, hang in the air. 


Esrarz8 for life, created by the law, are the husband's Courte- 
ſy of the wife's lands, and the wite's Dower of the husband's lands. 
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The Courteſy is, where a man takes a wife ſeiſed of lands in fee- 
ſimple or fee- tail, or ſeiſed as heir in tail ſpecial, and has iſſue, by her, 
born alive. If the wife dies, the husband ſhall hold the land duri 
his life, by the law of England, and this is called the Courteſy o 
England *. As with us the husband's liferent of the wite's lands, in 
ſuch caſe, is called the Courteſy of Scotland. 


Tas diverſity between the law of England and our law in this 
caſe is, that the courteſy takes no place with us, except where the 
wife had the lands by deſcent; for, if ſhe was intitled to them by pur- 
chaſe, the husband has no liferent of them by the courteſy, which 
is otherwiſe by the law of England. But both agree in this, that tho' 
the iſſue die, living the wife, the courteſy ſhall take place. By the 
law of England, it is requiſite, that ſuch iſſue by poſſibility might in- 
herit as heir to the mother: thus, if the lands be given to a woman, 
and the heirs- male of her Body, ſhe takes a husband, and has iſſue a 
daughter, he ſhall not be tenant by the courteſy, becauſe the daugh- 
ter by no poſſibility could inherit the mother's eſtate, The fame 
would be the caſe, if the wife be ſeiſed in ſpecial- tail to her and the 
heirs of her body, by a deceaſed husband, the ſecond husband, tho 
he had iſſue by her born alive, ſhall not be tenant by the courteſy 3, 
becauſe ſuch could not inherit the mother's eſtate, „tt Ait 


Ox the ſame principle, viz. that where the iſſue of the husband 
may by poſſibility inherit, the courteſy takes place, if a woman, ſeiſ- 
ed in lands of fee- ſimple, have iſſue by her firſt husband, and after 
his death marries again, and the ſecond husband has iſſue of her, he 
ſhall have the courteſy, tho' the iſſue of the firſt husband be living; 
becauſe his iſſue, by poſſibility, may inherit, by the death of the firſt 
iſſue without iflue ©, 


T Is is founded in the maxim of the law of England, Paterna 
paternis, materna maternis ; for as the iſſue of the firſt husband would 
take as heir to his mother, ſo, upon his death without iſſue, her iſ- 
ſue by the ſecond husband would inherit, Wherefore, as that maxim 
docs not take place in the law of Scotland, the ſecond husband could 
not, in the above-mentioned caſe, have the courteſy ; becauſe, when 
the iſſue by the firſt husband ſucceeds to his mother, the heir, on 
the part of his father, would be intitled to the ſucceſſion, upon his 
death without iſſue, and by no poſlibility could the heir, by the ſe- 
cond husband, inherit: but if the iſſue by the firſt husband ſhould 
die, living the wife, there is no law nor reaſon for excluding the ſe- 
cond husband from the courteſy, ſince, in ſuch caſe, his iſſue by her 
would be intitled to inherit the mother's eſtate. 


PERSONS convict of felony or treaſon, or outlawed in any civil 
action, may be tenants by the courteſy, but not if they are attainted 
of any capital crime, unleſs they are pardoned, and have iſſue there- 
after; nor can Aliens claim the courteſy. . If a woman ſeiſed in fee 
makes a leaſe for life, and dies, living the leſſee, the husband ſhall 
not be tenant of the reverſion by the courteſy : or if the wife is found 
an Idiot by office, the land ſhall be ſeiſed for the king; for when the 
title of the king and of a common perſon begia at one inſtant, the 
| king 
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king ſhall be preferred. A leaſe for life, not being deemed a free- 
hold with us, does not bar the courteſy, which would take place for 


the third of the reſerved rent during ſuch leaſe, and of the whole pro- 


fits after its determination. 


Ir the child is born alive, it is ſufficient to make way for the cour- 
tely, tho' it was not heard cry, for it may be alive notwithſtanding, 
and the crying is but a proof of the child's being born alive, and > 
is motion, ſtirring, or the like, and, upon the evidence, the jury muſt 
find whether it was alive or not b. It is generally thought that, in our 
law, the child mult be heard cry, that being the ſureſt evidence of 


courteſy, as 
_ 32 * 

iocy of the 
wife. 
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life, but I cannot ſee why other evidence of life may not be ad- 


mitted. 


By the law of England, the iſſue muſt be born during the hereh- 


age, and therefore if the wife in her travel dies, and the child is ript 


out of her belly alive, the husband ſhall not be tenant by the cour- 
tely . Whether this would hold with us or not, may be a queſtion. 
I conceive, that our law would adjudge, in ſuch caſe, the courteſy 
to the husband; for we regard only bis having iflue by the wife, 
without inquiring whether it was born during the marriage or not: 
thus, the courteſy would take place tho' the child was born before 


8. What if 
the wife dies 
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birth, and 
the child is 
ript out of 
her womb. 


marriage; ſince the child, being thereby legitimated, is held as law- 


fully begotten ; but which does not obtain by the law of England. 


A Man ſhall not be tenant by the courteſy of a bare right, title 
or uſe, or of a reverſion or remainder expectant upon an eſtate of 
freehold, unleſs the particular eſtate is determined during the cover- 
ture*; and this is the reaſon, that if there is an eſtate by a leaſe for 
life (which is a freehold) unleſs the leſſee die during the marriage, the 
husband would not have the courteſy, as above. This would not hold 
in our law; for the husband has the courteſy of all heritable ſubjects 
in which the wife was infeft as heir, whether ſhe was in — 


or had only the right veſted in her, or whether there was a leaſe for 
life of the lands or not. 


Dow is the wife's third part of ſuch lands and tenements as were 
her husband's, at any time during the coverture, which ſhe ſhall hold 
for the term of her life, whether ſhe has iſſue by her husband or not, 
of what age ſoever ſhe be, fo as ſhe be paſt nine years of age at the 
death of her husband. A dower was of old underſtood likewiſe of 
what lands or other effects the wife brought with her as a marriage- 
portion, in the ſenſe that Dos or dowry is taken in the civil law *, 


Tax husband muſt have been ſeiſed of the lands, but it is not ne- 
ceſſary that the ſeiſin ſhould continue during the coverture ; for tho 
the husband alien the lands, yet the wife ſhall be endowed out of 
them, according to the expreſs dictate of the great lord Coke f How- 
ever, It is the opinion of ſome modern lawiers that the husband muſt 


: ſtand ſeiſed of the ſame at his death; and that, if the lands were alie- 


nated by him after the marriage, the widow has an eviction againſt 
the alience, to turn him out of poſſeſſion, only in caſe the alienation 
was not completed. regularly by livery and ſeiſin . It extends to a 
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ſeiſin in law, or a civil ſeiſin, as well as to a ſeiſin in deed : thus, where 
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lands deſcend to the husband before entry, he has but a ſeiſin in law, 
yet the wife ſhall be endowed, tho' it be not reduced to an actual poſ- 
ſeſſion ; for it lies not in the wife's power to bring it to an actual ſei- 
ſin, as the husband may do of his wife's land, when he is to be te- 
nant by the courteſy ; which therefore does not take place as to lands 
whereof the wife hath only a ſeiſin in law, but there muſt have been 
a ſciſin in deed . 


Tut wife of an idiot, non compos mentis, of one attainted of felo- 
ny, may be endowed, but not of one atrainted of treaſon, nor of 
an alien: nor ſhall an alien wife be endowed, except in the caſe of 
the wife of the king; nor the wife of a Jew, if the husband is a Chriſ- 
tian“; but a wife 4 facto, where the marriage was voidable on con- 
ſanguinity, affinity or pre- contract, if no divorce had proceeded, ſhall 
be endowed. 


A W1FE ſhall be endowed of the principal meſſuage, lands and te- 
nements ; and of a reverſion upon a leaſe for years before marriage; 
but not upon a reverſion on a leaſe for lite, as above, for of that the 
husband has neither ſeiſin in deed nor in law, the freehold being in 
ſuch leſſee. Of lands and tenements, ſhe ſhall be endowed by metes 
and bounds ; but of other intereſts ſhe ſhall have the third of the pro- 


fits, as of a mill, of tithes, of a fair, and the like, which cannot be 


divided by metes and bounds : the ſheriff ſhall aſſign to the widow 


the third of the lands upon a writ of dower. 


THe widow is intitled to continue in the capital meſſuage of the 
husband forty days after his deceaſe, and to be maintained in all ne- 
ceſſaries, which is called her Quarentine, and during that period her 
dower ought to be aſſigned her by the heir ; but if he does not vo- 
luntarily give it, ſhe mult ſue a writ of dower. And if ſhe has required 
her dower from the heir, ſhe ſhall recover the mean values or dama- 
ges from the time of the husband's death ; but, in default of ſuch re- 
queſt, the heir's plea, foujours preſt, “ that he was always ready, and 
& ſtill is, to render dower,” will bar her of the mean profits l. "The 
reaſon * for this rule is, that the law caſts the freehold of the 


whole lands upon the heir, which he cannot divide without the con- 


currence of the wife; but a demand in pats, or extrajudicial, is ſuf- 
ficient, being proved by two good witnefles, and if the heir alledge 
toujours preſt, viz. that he was always ready to make it good, ſhe 
may plead ſuch requeſt, and iſſue ſhall be joined upon it*. 


A wIFE ſhall have her dower diſcharged of judgments, recogni- 
zances, ſtatutes, mortgages, or any other incumbrances made by the 
husband after the marriage; becauſe, after his death, her title, which 
is now conſummated, has relation to commencement of the marriage, 
and her husband's ſeiſin, is underſtood as continuing to her, both 
which were before the incumbrances *. 


A DivoRCE for adultery does not bar the widow from her 
dower, becauſe it does not diflolve the bond of matrimony ; 
but if the wife elope from her husband, 7. e. willingly leaves 

him, 
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him, and tarries with the adulterer, ſhe ſhall loſe her dower, unleſs 
the husband was reconciled to her, and permitted her to cohabit with 
him. | | 

THERE is a diverſity between the law of England and ours, in 
relation to the widow's dower, or terce of her husband's lands, as 
we call it; and I ſhall mention the moſt material points in which 
our law differs: firſt, 'T ho' the widow has a terce of the lands in 
which the husband died infeft at his death, without any regard to 
his perſonal deeds, in which both laws agree, yet as, by our law, it is 
ſubje& to a proportion of all the real incumbrances affecting the 
lands at his death, they ſeem to differ. 2dly, Unleſs he was actually 
infeft, his widow regularly is not endowed, tho' he was apparent 
heir in the lands. 4dly, The widow is intitled to be maintained till 
the next term of Whitſunday or Martinmas after the husband's death, 
at which term only her terce commences, and from thenceforth ſhe 
is intitled to the rents and profits, without any requeſt or demand. 
4thly, If a divorce is awarded for the wife's adultery, ſhe loſes her 
terce or dower, becauſe ſuch divorce, by our law, diflolves the bond 
of marriage; and, tho' decree of divorce had not proceeded, it would 
ſcem juſt to deny her the terce, where ſhe had eloped and cohabited 
with the adulterer, and the husband was not reconciled to her. 


By the law of England, a wife of nine years of age, at the death 
of her husband, is intitled to a dower, as above, and that even tho' 
the husband be under that age ; upon this ground, that tho' a wo- 
man cannot conſent before 12, nor a man before 14 years of age, yet 
this imperfe& marriage, from which either of the parties may diſagree 
at the age of conſent, after the death of the husband ſhall give dower 
to the wife; and therefore, on the deceaſe of the husband, it is ac- 
counted a lawful marriage as to the dowerꝰ . But ſuch marriage, by 
our law, is abſolutely void, and would have no effect as to the terce, 
or any other matter: and as the marriage of an idiot is void by our 
law, the reputed wife could not be endowed. 


A Joi NTURE frequently comes in place of the dower ; it is a com- 
petent livelihood of freehold for the wife, of lands or tenements, to 
take effect preſently in poſſeſſion or profit, after the deceaſe of the 
husband, for the life of the wife at leaſt, if ſhe herſelf is not the 
cauſe of the determination or forfciture thereof. ' his is regulated 
by the ſtatute ©, which ordains, * that where an eſtate is made in poſ- 
« ſeſſion or uſe to husband and wife, and his heirs, or to the heirs of 
« their two bodies, or to them for their lives, or for the wite's life for 
« her jointure, ſhe ſhall not have dower, except wr eviction of the 
« jointure.” But ſuch jointure being made by the husband after mar- 
riage, the wife, after the husband's death, may wave it, and betake- 
herſelf to her dower. Before this ſtatute, a ſettlement to the wife 
for a jointure was no bar to the dower, where the husband did not 
5 it. But it is otherwiſe of an eſtate to a wife for life, by Will; 
ſince it cannot be averred to be in ſatisfaction of dower or jointure, 
unleſs it is expreſſed in the will, for otherwiſe the conſideration implied 
in a will, viz. the kindneſs of the teſtator, muſt take place“. doch 


jointure muſt be made for the term of the wife's lite, or a greater e- 
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' Nate to herſelf, and no other for her; and it muſt be averred to be 


20. The join- 
ture not loſt 
by the at- 
tainder of 
the husband 
for high trea- 
ſon, thoꝰ the 
dower is, 


21. Jointure 


or dower ex- 
clades not 
the wife from 
her ſhare of 
the chattels. 


22. An action 
of waſte lyes 
againſt te- 
nants, by the 
courteſy, 
dower, and 
other tenants 
for life; the 
import of it. 


x. Servitudes, 
real or pre- 


dial, acquired 


in ſatisfaction of her whole dower, and muſt take efteR, in poſſeſſion 
or profits, preſently after the husband's death *. Scent 


Tux dowet is loſt by the attainder of the husband for high trea- 
ſon, becauſe it deſtroys his ſeiſin before his death, but ſuch forfel · 
ture does not reach a jointure*. How far this muſt be our law, by 
the act of the 7th of queen Anne, making the laws of treaſon in Eng- 
land to take place with us, is diſcuſſed where 2 


By our law, a jointure or liferent proviſion to a wife out of her 
husband's lands, 44 not of old exclude her from the terce of the 
remanent lands, unleſs it was expreſſed to be in ſatisfaction of the 
terce; but which was remedied by ſtatute, ſo that, at this day, ſhe is 
not intitled to a terce, where ſhe gets ſuch liferent-proviſion, unleſs it 


is expreſsly reſerved®, 


IT is to be conſidered, that neither by the law of England*, or 
Scotland, does the dower or jointure exclude the wife from her ſhare 
of the moveables and chattels, unleſs it is otherwiſe provided by the 
convention of parties. 


Ax aQion of waſte lyes againſt tenant by the courteſy, tenant 


in dower, and tenant for life ot years, by him that has the imme- 
diate eſtate of inheritance, for waſte or deſtruction, in houſes, gardens, 
woods, trees, or in lands, meadows, &c, or in Exile, viz. by making 
the tenants poor, that were rich when they came in, whereby they de- 
part from their fleſſions ; the conſequence of which is, that the 
party attainted thereof ſhall loſe the thing waſted, and recompence 
thrice ſo much as ſuch waſte is taxcd at f. They ſhall anſwer for the 
waſte done by a ſtranger, and take their remedy over . 


By our law, liferenters and conjunct- fiars, whoſe right reſolves into 
a liferent, are bound to find caution that they ſhall not waſte or de- 
{troy the houſes, orchards, woods, parks, meadows, &c. but that 
they ſhall leave them in the ſame condition they find them“; but 
the conſequence of ſuch waſte or deſtruction, is not a forfeiture of 
the thing waſted, and treble damages, but only full damages ; and, if 
the liferenter do not find ſuch caution, I doubt not but the poſſeſſion 
may be adjudged to the fiar, on his finding caution to the eee 
for the yearly rent or profits of the ſubject, as it yielded at his entry, to 
N waſte and deſtruction of the ſame; for otherwiſe there would 

e no remedy to the fiar, in caſe of the inſolvency of the liferenter. 


TT VR: 
Servitudes Real or Predial. 


SECTION I. Conſtitution of Real Servitudes. 


EAL or Predial Servitudes are thoſe whereby one's tenement 
is ſubſervient to another's, and to perſons only as having right 


either by the to the dominant or ruling tenement; as a way to one's houſe or farm 


thro' 


Coke t. 
inſt. 36. 


b Coke 1. 
inſt. 31. 47. 


c B. 3. tit. 3. 


dP. 1681. 
c. 10. 


e Coke 1. 
inſt. 46. 


f Stat. of 
Glenaeſter,or 
5 and 6 Ed. I. 
£ Coke 1. 
inſt. 53 and 
54 


h P. 1491. 
E. 6. 


a { ult. inſt, 
de ſervit. 


prad. 


L. ten. c. 
de long. 


temp. præ· 


ſcrip. 


e L. 198. fl. 
de verb. ſig- 
nif. 


4 L. 33. ff. 
de ſervit. 
pred. urb. 


TI r. VII. 


thro his neighbour's ground, &c. The tenement ſubject to a ſervi- 
tude is the Servient, that to which it is due the Dominant tenement. 


.. THEY are likewiſe conſtituted by gry * 1b 
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They are, in the firſt place, conſtituted by covenant in writing, and 
poſleſſion or uſe following thereon; for, till poſſeſſion, they are only 
perſonal rights*, good againſt the granter and his heirs, to force com- 
Nauen of them, but are not effectual againſt ſingular ſucceſſors in the 
ervient tenement, as they are when poſſeſſion is attained thereon; 
for thereafter they paſs to or againſt the reſpective purchaſers of the 


dominant or ſervient tenement, having become real qualities relating 
to the farm. 


Ee Forty years un- 
interrupted poſleſſion of the ſervitude is ſufficient, without any title 
in writing from the owner of the ſervient tenement ; but ſtill the party 


muſt be infeft in the dominant tenement to which it is appendant. 


From this rule there is an be of Thirlage, which regularly re- 


quires writing as the title of preſcription, as ſhall be afterwards ſhown, 


A SERVITUDE, eſtabliſhed by preſcription, is good againſt all per- 
ſons whatever, even the ſuperior, when the fee of the are tene⸗- 
ment opens to him; whereas in ſervitudes impoſed by the vaffal, tho 
they are effectual againſt his ſingular ſucceſſors, yet the ſuperior is not 
concerned therewith, for he mult poſleſs the lands free of the vaſlal's 
deeds, not conſented to by himſelf; but, in the caſe of preſcription, 
the conſent of all parties concerned is implied. 


THe proprictor of the ground or tenement can only impoſe a ſer- 
vitude, which is a 1 burthen; but one impoſed by the heri- 
tor will not prejudice the liferenter's prior right conſtituted on the 
ſubject; nor will ſuch ſervitude, . by the liferenter, be cffec- 
wal againſt the fiar, unleſs eſtabliſhed by preſcription, which pre- 
ſumes all parties conſent thereto, as juſt ſaid, 


SECTION II. Borow or City-Servitudes, 


REAL ſervitudes are diſtinguiſhed according to the difference of 


the Prædia, i. e. eſtates or tenements to which the ſame are due. 


Theſe are either Prædia urbuna, borow or city-tenements, or Ruſtica, 
rural or country tenements. Houſes for habitation, either ſituated 
in town or country, are borough-tenements as to ſervitudes; for not 
the place, but the matter and uſe diſtinguiſhes tenements in this re- 


e ; according to the rule of the civil law, Urbanum prædium non 
0 


cus facit ſed materia. Country or rural tenements, are fields and 
grounds for labour or paſture, and the dwelling-houſes, and all ot- 
fices for the uſe of the farm, as ſtables, barns, &c. 


THe principal borow or city-ſervitudes, are that of Support or O- 
neris ferendi, and the other Tignt immittendi, whereby the ſervient te- 
nement muſt ſupport and bear up the dominant; or receive the joiſts 
or beams of the dominant tenement into its wall: between theſe two 
there is this difference, that, in the firſt, the owner of the ſervient 
tenement muſt, on his own charges, keep up his houſe, that it ma 
be ſufficient to ſupport the dominant tenement or building *; unleſs 


he 
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he will relinquiſh it, which he may. The owner of the dominant te- 
nement muſt ſupport, repair or rebuild his own tenement, when the ſer- 
vient tenement is taken down as ruinous, which the owner of it muſt 
do, and rebuild the fame on his own charges*. The other imports 


no more than a tolerance in the heritor of the ſervient tenement, that 


he ſhall allow the heritor of the dominant to fix joiſts or beams into 
the walls of his tenement for its uſe; the owner of the dominant te- 
nement muſt input the beams upon his own charges, and likewiſe 
repair the ſervient tenement, that it may be ſufficient for that pur- 


- 


poſe, which its owner cannot hinder him from doing. 


Ir is incident to all ſervitudes, (except that Oneris ferendi) that 
the owner of the ſervient tenement is not bound to do any thing, but 
only ſuffer the owner of the dominant tenement to do ſomething on 
his own, or the ſervient tenement, to the advantage of the dominant, 
and prejudice of the ſervient tenement *. The proprietor of the do- 
minant tenement may renew the joiſts of the ſame ſize and number, 
but cannot augment them beyond the quantity and ſtandard ſettled 
either by the firſt conſtitution or poſſeſſion :. 


Ir one, without a ſervitude, pap his beams or joiſts into his neigh- 
bour's wall, the owner of the wal 
without hazard of a riot; becauſe he may do, on his own property, 


what he pleaſes in defence of it“. But it one only made a projection 


over another's arca, without reſting the ſame upon the other's wall or 
houſe, the owner of the area muſt ſeek redreſs, by application to the 
proper court. By the ſame rule, one may brevi manu, or at his own 
hand, without public authority, deſtroy or demoliſh any thing built or 
doneupon his ground without his conſent, or a ſervitude, tho' he ſuſtain 
no detriment thereby. There is an exception of a going mill for 48 
hours, built on a march water, common to the builder and neigh- 
bouring heritor, or a dam, belonging to the mill, made within ano- 
ther's ground, which it is not lawful to demoliſh without authority 


of a judge, the public benefit being therein concerned* ; but the work 


might have been hindered while it was a-doing, 


THe obligation, whereby the heritors of the lower ſtories are 
bound to keep up their houſes, for the ſupport of the upper {tories 
of the ſame tenement, and the owners of the upmoſt, or garret-floors, 
the roof, proportionably to their intereſt therein, for the behoof of 
the inferior ſtories, reſembles the ſervitude Oneris ferendi. This a- 
riſes from the communication or connection between the reſpective 
ſtories and the roof, more than a proper ſervitude, which is con- 
ſtituted by the deed of the party. Now this regulation takes place 
from the nature of the thing, and cuſtom of borow alone; however, 
this obligation is a burthen inherent to the ſubject, and ſo affects ſin- 
gular ſucceſſors. But if an heritor of a lower ſtory become bound to 
contribute to the repairs of the roof, this is an exotic and extrancous 
obligation, and therefore is only perſonal, affecting the granter and 
his heirs, but is not effectual againſt his onerous ſingular ſucceſſors, 
It almoſt every where happens in Edinburgh, that different perſons 


are heritors of the ſeveral ſtories or floors of a large tenement, where- 


of the ground or arca, in this caſe, is common to all of them, the 
whole 


may cut them down at his own hand, 
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whole wall being thereon built, and the toof ſerves the whole tene- 
ment; therefore the proprictors of the roof muſt keep it in ſuffici- 
ent repair, and the reſpective heritors their own houſes. 


THERE is a regulation by ſtatute, that no houſes ſhall be built 
thereafter in Edinburgh, higher than five ſtories above the cauſey 
or ſtreet, with certain rules as to the ſufficiency of the walls and chim- 
neys*: if theſe regulations are tranſgrefſed, any neighbour may get 
it redreſſed, provided complaint be made before the houſe is finiſhed, 
by the roof 's being put on; and even thereafter, if ſuch finiſhing was 
done in a clandeſtine way, in caſe application is recently made for 
redreſs. A ſtory comprehends the building on one floor of a tene- 
ment, and, according to this regulation, there may be four floors be- 
fide the ground one, and every floor, for moſt part, is a ſeveral dwell- 
ing-houſe ; and, in ſome places, two or more dwelling-houſes are 
upon one floor, and frequently the ſeveral floors or ſtories belong to 
different heritors. The rooms of the garret ſtory belong to the re- 
ſpective heritors of the other ſtories, according to the terms of their 


purchaſes, and each muſt keep ſuch ſhare of the roof in repair, as 
covers his own garret. | 


IT is rather the effect of property than of ſervitude, that none of 
the owners of a common wall or entry, can do any thing to its pre- 


jadice, without the conſent of all; for, all the joint owners having an 


intereſt of property in the ſubject, it cannot be altered by any one 
of them, and therefore itis juſtly ſaid, that Porior eſt conditio prohiben- 
tis o; each has a negative upon the reſt; but any one of them ma 


repair it without the others conſent, and is intitled to be refunded 
the half of the expences ©. | 


 ST1LLtc1Dxs, or the Eave- drops, or droppings from the Eaves of 
one's houſe, ſinks or water ſpouts, cannot be derived upon or thro'ano- 


. ther's ground, without a ſervitude thereon; therefore every one ought 


to build on the confines of his own ground, in ſuch manner, that the 
Eave-drop from the roof ſhall fall within his own property, unleſs 
he have a ſervitude of ſtillicide. By the law of the Romans, one 
ought to build two foot anda half within his own ground®. In cities 
or royal borows, the cuſtom of burgh is the rule; in this caſe, the law, 
for the beauty of the town, and common decorement, diſpenſes with 
rhe ordinary rules; for this purpoſe, none can build within royal 
borows, without authority of the Dean of gild court, or the Magiſ- 


trates, where there is no ſuch court, by their Jedge and warrant: if 


the neighbouring heritors are leſed by that court, their judgments 
are ſubject to the review of the lords of ſeſſion. 


THe rule, in the ſervitudes of ſtillicides or water-ſpouts, is, that the 
owner of the dominant tenement cannot alter it, ſo as to render the 
ſervitude heavier, but he may, if the ſervitude thereby becomes ca- 
fier: thus, he may build his houſe higher, becauſe thereby the Eave- 
drop, or rain-water falls with leſs Pere but cannot lower it, for 
thereby the ſame would fall heavier, and in greater quantity *; or he 
may rebuild farther from his neighbour's houſe, ſubje& to ſuch ſervi- 
tude, for that is the neighbour's advantage, but cannot nearer, be- 
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cauſe that would tend to his loſs. And the maxim founded in natural 
juſtice, for this regulation, is, Meliorem vicini conditionem ſieri poſſe, 
deteriorem non poſſe *; that we may better our neighbour's condition, 
but cannot make it worſe by our act. 


THE above mentioned city-ſervitudes are termed Poſitive, becauſe 
the owner of the ſervient tenement is bound to do, or ſuffer ſome- 
thing to be done in his tenement for the advantage of the dominant. 
There are other ſervitudes due to borow-tenements, which may be 
termed Negative; by theſe, the heritor of the ſervient tenement is not 
bound to do, or ſuffer any thing on his property, but only is re- 
{trained, in ſome reſpects, from uſing his natural liberty, in favour of 
the dominant tenement: thus, the ſervitude, Altius non tollendi, hin- 
ders the heritor of the ſervient tenement from building it higher, to 
the prejudice of the dominant tenement; that of Lights and Proſpect, 
from obſtructing the light or views of the dominant tenement *. 


THERE may be as many ſeveral kinds of theſe ſervitudes, as there 
are different methods, whereby the natural liberty of uſing one's pro- 
perty in building thereon may be reſtrained, tor the advantage of 
the neighbouring tenements. It is lawful for one who is ſubje& to 
no ſervitude, to build on his own ground, or otherwiſe uſe it, tho 
his neighbour's houſe ſhould be thereby entirely darkened, or ren- 
dered uninhabitable® ; but it muſt be done for one's own benefit, 
and not purely out of envy to his neighbour, or in Æmulationem 
vicini; for, in ſuch caſe, the law would not indulge a malicious hu- 


mour. 5 


SECTION III. Ordinary Rural Servitudes. 


RURAL ſervitudes always imply ſomething to be done or ſuffered 
upon the ſervient tenement, for the advantage of the dominant, ſo 
that they are all Poſitive: the chief of thoſe in the civil law are, ITter, 
Aclus et Via ; but with us theſe three go under one common denomi- 
on of Ways or Roads. 


Wars are either Private or Public ; private, which lead to pri- 
vate perſons lands or houſes, thro' another's ground. And the notion 
of ſervitude properly agrees to theſe; for free iſſue and entry, or free 
acceſs to and from one's poſſeſſions, is naturally implied in all pro- 
perty: this muſt be uſed with the greateſt conveniency, and leaſt de- 
triment to the neighbouring ground thro' which the way is taken, 
and cannot hinder the proprietor to incloſe and labour it at pleaſure, 
leaving always a road, tho at ſome greater diſtance. Public, for the 
common ule of all people, as the king's High-ways. 


WHERE a ſervitude of a road is conſtituted thro' another's ground, 
it cannot be altered to the prejudice of the heritor of the dominant 
tenement ; he muſt always have it in the ſame place where it was ac- 
cuſtomed, and may repair it; and if the way is granted at large, or 
indefinitely, he may chuſe it in any place moſt commodious for him, 
but not invidiouſly to the other's detriment *: he mult not pretend to 
have it thro' gardens, incloſures or planting, made before the ſervi- 
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tude was eſtabliſhed, theſe being always underſtood excepted. The 


proprietor of the ſervient tenement may compel the other, in the caſe 
of an indefinite ſervitude of a way, or the like, to determine the pre- 
ciſe place where it is to be uſed ; and thereafter it cannot be altered 
at the pleaſure of the owner of the dominant, (and much leſs of the 


ſervient tenement) tho he offers as commodious a place for a road 
upon his own ground *, 


A PRIVATE way is either a foot-road, a horſe-road, or a cart- 
road, which may be called likewiſe a coach- road. A foot-road is, 
where people on foot can conveniently go or travel: this is not ſo 
extenſive as Iter was with the Romans, for that imported a way 
where one might travel, either on foot or on bare With us, 
a foot- road may not be interrupted by incloſures, but theſe may be 
made, as I apprehend, if the heritor leave ſteps or ſtiles for the foot 
pallage; for a foot- road does not imply a privilege to paſs there- 

y on horſe-back. A horſe-road is that, where one may either ride 
or drive a horſe. A cart-road is, where one may drive horſes with 
coaches, carts or waggons, according to the cuſtom or uſage of it: 
this, in the civil law, is termed Aus, from which the ſervitude of 
Via with them does not ſeem much to differ“, only that it included 


farther a liberty of drawing ſtones or logs of timber, which the ſer- 
vitude of Aus did note. | 


Wx are not ſo nice upon the matter; for a coach or cart-road im- 
plies a liberty of drawing ſtones or timber likewiſe. The breadth of 
Via or a coach road, was, by the law of the twelve tables, eight foot 
ſtraight-ways, and ſixteen foot upon turnings*. With us, it muſt be 


determined by uſe and cuſtom, which cannot be altered in prejudice 


of the ſervitude, without conſent of the party intereſted. 


e P, 1661. c. 
. 
f July 21 
1724. ten- 
ants of Lib- 
berton. 
g P. 1661 c. 
20. - 
h 14th June 
1749. Trot- 
ter. : 


PuBL1c highways, are ſuch roads as lead to or from market-towns, 
and ſea-ports, which I ſhall conſider here, as they come under the 
notion of Public Servitudes upon one's grounds. The heritor, thro' 
whoſe ground the ways lead, is allowed, for the conveniency of an in- 
cloſure, to caſt them about, or remove them 200 ells, on any other 


part of his own ground, at the ſight of the judge-ordinary, or juſti- 


ces of peace of the bounds*; but then he muſt make the new road as 
ſufficient as the old, on his own expencesf: this ought to be twen- 
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ty foot of breadth at the leaſt*; but ſuch heritor cannot obtain a 


highway to be ſuppreſt, on pretence of caſting it about, to another 
high-road leading to the ſame place“. 


THE altering, amending and repairing of highways, bridges and 
ferries is committed to the Juſtices of peace and commiſſioners of 
ſupply of the Shire, who ought to conveen and proportion the parts 
I the road to be repaired, upon the ſeveral tenants and — 2 
the days to be employed at work on them, for man and horſe, are 
not to exceed ſix days yearly, vig. three days before the laſt of June, 
and three after harveſt, to which they may be called any time in 
the year, ſeed and harveſt times excepted: thoſe who are remote 
may be diſpenſed with, and a quota in money impoſed on them, to 
be given for wages to others to officiate tor them.. If the. yearly days 


work 
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work is not ſufficient for the reparation of the 'ways, &c. the heri- 
tors may rate themſelves, not exceeding 10 d. on the 100 /. of valued 
rent in one year, for which ſum likewiſe, poinding, by appriſing the 
dds on the ground, is allowed: the juſtices and commiſſioners may 
ne abſents from the days work, in 194 each day, which may be le- 
vied by warrant under the hands of one or two of their number, 
on a certificate from the overſeer, or other proper officer *: five of the 
Juſtices, or Commiſſioners, are declared a Qyorum, and inveſted with 
r to put in execution all the · acts relating to highways ; any per- 
on appointed by them clerk, ſurveyor, or overſeer, refuſing to accept 
of the office, is liable to a penalty of 51. ferl. Penalties impoſed by 
ſentences of the juſtices, or commiſſioners foreſaid, for nuſances and 
eacroachments committed on the highways, bridges and ferries, or 
on other accounts thereto relating, are to be applied for repairin 
and amending the ſame. They ought to meet yearly, the third Tueſ- 
day of May, and have power to adjourn themſelves from time to 
time b. | | 


OxE's privilege of a ferry-boat, for paſſage over a public river, 
is like a ſetvitude upon it, and none can ſet up another within the 
ſame bounds, or for the ſame paſlage ©. But that cannot hinder the 
county from building a bridge over the river, at or near the fame 
place; whereby the ferry-boat would be rendered uſeleſs ; for the 
privilege could only be underſtood to take place, while there was oc- 
caſion for paſſage by a boat. Boatmen at ferries ought not to ex- 
act more than the ſtated freights ; and indeed it was made capital to 
do it at Kinghorn, Queensterry and Dundee; but the alteration in 
the value of money made thoſe acts go into diſuſe, and fo there is 
no place for the capital puniſhment, but there is for an arbitrary one. 


ALL the Scots acts relating to highways, ferries and bridges, are 
declared, by the Britiſh ſtatute *, to be in force, and to be'put in exe- 
cution here by the commiſſioners of ſupply, and juſtices of the peace. 
The ſurveyors and overſcers of the highways, &c. ſhould yearly, 
within ſix months after their entry, ſurvey them, and lay a ſtate of 
the ſame before the juſtices and commiſſioners at their firſt meeting, 


who again are to report a ſtate thereof to the judges of the circuit, to 
be recorded in their books f. 


- Wuzre the highway in particular places is become ſo ruinous, that 
it cannot be got repaired in the ordinary courſe, application is fre- 
quently made in England, by the inhabitants of the county where 
ſuch way lies, for a privilege to cre& gates or turnpikes on convenient 
parts thereof; and to exact a toll or duty from all horſes or carriages 
paſling thro' the fame, and which is beginning to take place with 
us; but the ſame being in its infancy here, I 'ſhall refer the conſi- 


deration thereof to the obſervations on the law of England, ſubjoin- 
cd to this title. | 


ENnCROACHMENTS on the highways pertaining to free-borows, 
and particularly Sea- ports, are declared Oppreſſion, and the perſon guil- 
ty may be ſummarily charged at the inſtance of the party aggrieved, on 
letters of horning, to find caution not to do the like in time coming, 
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under ſuch penalties as the court of ſeſſion ſhall appoint*. By the 
ſame ſtatute, the trial and cogniſance of all ſuch encroachments is 
declared to be only competent before the lords of ſeſſion, and all in- 


ferior judges are diſcharged to proceed therein, notwithſtanding the 


act in reference to moleſtation in property. or community; in the 
number of which, ſuch oppreſlions and ſtopping of public paſſages was 
not to be comprehended. But this act is altered by the foreſaid act 
1661, which expreſsly impowers the juſtices of peace to puniſh thoſe 
who ſtraiten, or otherwiſe make the highways noxious or troubleſome 
to paſſengers, to whom are adjoined the commiſſioners of ſupply, as 
above. And indeed the highways are the peculiar charge of the juſti- 
ces of peace, now more eſpecially, ſince they are veſted, not only 
with the pou! that juſtices of peace had of old with us, but likewiſe 
with thoſe competent to juſtices of peace in England. The juſtices 
of peace, at their quarter ſeſſions, are impowered to . from 
the neighbouring heritors lands adjoining to bridges, neceſſary for 
repairing them, to the extent of one acre *, 


Hicnwars are the king's, and inter Regalia, becauſe it is the 
reat concern of the commonwealth that free paſſage and commerce 
- thro' a country. Encroachments upon them, as likewiſe the ſtreets 
of royal borows, or public rivers, is —— inferring againſt the 


offender forfciture to the king of all lands holden of the crown, by the 


old law of the Majeſty “. I have ſpoken a little of highways for- 
merly*, to which I ſhall add no further, 


Tur ſervitude of Watering is that whereby one has the privilege 
of watering his cattle within another's ground, or taking water 
out of the ſame for the uſe of his own tenement, or of goods and 
cattle thereon : this implies a way to the water f. A Water-gang, 
i. e. a Water-courſe or AqueduR, “ is the ſervitude whereby one may 
« convey water by conduits to his mill, or for other uſes of his 
ground, thro' another's land.“ It implies a liberty to repair and a- 
mend the water-courſe, or, if it cannot be got continued in the ſame 
place, to remove it to another, as little incommodious to the ſervient 
tenement as poſlible. Of the like nature is the ſervitude of having a 
Mill-dam adjoining to or within another's ground. It imports a li- 
berty to carry up the dam farther into the ſervient tenement, if, by 
the water-walting, the ground is worn away, where the dam was 
formerly s. 


A WATER, running in the march between the grounds of different 
heritors, cannot be diverted by any one of them, without conſent of 
the other, tho' it is made to return, after ſome ſpace, into the old 
channel ; and tho' the other can qualify no damage done to him by 
ſo diverting the water-courſe; becauſe it is common to both, and each 
has an equal right to the pleaſure and conveniency of it k. This ſeems 
hard, but the rule is, that In re communi potior eſt conditio prohiben- 
tis; the conſent of all parties muſt be had, as to what is common to 
all of them. The owner of the higher ground may wholly intercept 
the water within his own ground, and hinder it from running into 
the lower, unleſs the heritor of it has a ſervitude on him. 
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AND, on the other hand, if the watet naturally runs from one's 
ground his neighbour's, and damnifies the ſame, the heritor of 
the neighbouring ground has no remedy. It is otherwiſe, if this was 
occaſioned by the fact of the heritor of the higher ground, in working 
coals, mines, or the like. The ſituation of the reſpective grounds obli- 
ges the heritor of the lower to bear with that inconveniency, as he has 
the advantage of the ſap and moiſture which naturally deſcend on the 
lower - for tho one cannot, by his fact or deed, throw the 
water from his own upon his neighbour's grounds, by water-ſpouts 
or otherwiſe, yet if, after falling on his own ground, it runs on his 
neighbour's, this happens not by his fact, but by the nature and ſi- 
tuation of the grounds. | | 


L. 1. 6 fin, 
aqua et 
aqua pluvia 
TarxE is another kind of Aqueduct than that above-mentioned, end . 3. 
. . . © . 2, ff. de 
vi. a Servitude, whereby the heritor of the dominant tenement has 1 pred. 
a right to convey water away from the fame, thro' the ſervient ground, ruſt. I. 8. 55. 
by canals, whether ſubterraneous or above ground, for the beneſit of it. vin- 


his own tenement ®. v L. 9. ff. de 

| oF ſervit, pred, 

Taz above-mentioned ſervitudes were accuſtomed by the Romans, . 
but there are others in uſe with us, not known among them, which 
I ſhall now diſcourſe upon. The ſervitudes of Fewel, Feal, and Di- 
vot, are ſuch, and commonly go together ; Fewel is the liberty of 
taking coals, peats, or turf for fire, to the uſe of the poſſeſſors of the 
dominant tenement, out of the ſervient; Feal and Divot is the privi- 
lege of cutting the ſurface of the ground of the ſervient tenement, and 
making of the ſame feals and divots for thatching the houſes, and for 
other occaſions of the dominant tenement : the extent of it is known 
from Uſe and Poſſeſſion, if there is no limitation in the conſtitution of 
the ſervitude. It implies a field to ſpread the fewel, feals and divots 


upon, for drying them, and a way for carrying off the fame. 


THrs ſervitude is preſumptively included under Common-paſtu- 

rage as the lefler; becauſe the cutting the ſurface of the ground is pre- 

judicial only to the paſturage thereon, and conſequently he who has 

the right of paſture may commit ſuch deterioration or waſte : but the 

one may be acquired by preſcription, or 40 years peaceable poſſeſſion, 

and interruption take place as to the other; or even in the conſtitution 

the one may be granted excluſive of the other ©, This fervitude may «rev. 15. 

be reſtrained, by the heritor of the ſervient tenement, to certain parts 1668. Hain- 

of the ground ſufficient for it, allowing liberty to the heritor thereof. 

to labour the reſt *, as was obſerved of the ſervitude of .a way. It * June 21. 
ives the owner of the dominant tenement no liberty to diſpoſe of the 1567. Vat- 
ewel, feal or divot to others, but only to apply the ſame for the uſe * 

of his houſes and incloſures on the ground, or otherwiſe for the be- 

neſit of the ſame. 


Couuox-Paſturage is, © the Servitude by which one may paſture 
« his cattle on another's ground.” It is cither limited to a particular 
number, which mult not be exceeded; or indefinite, and in that caſe it 


muſt not be extended beyond a due proportion with others having the 


fame right, and conform to what number the dominant tenement 
can fodder or provide in Winter. Like other ſetvitudes, it may be con- 
. ſtiruted 
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ſti tuted by contract in writing, and poſſeſſion thereon ; or by preſerip- 


tion. The proprietor of the ſervient tenement may plow parcels 


thereof, notwithſtanding the common-paſturage, to which the parts 
that lie unlaboured mult always be ſubſervient, and ſufficient to an- 
{wer the ſame. | * 


Wnur xx a tenement is ſubject to divers neighbouring tenements, 
in the ſervitude of common: paſture, without any other benefit to the 
proprietor than of the minerals, &c. under ground; or where the lands 
are a common property to ſeveral hetitors, any one of them may o- 
blige the reſt to Soum the commonty; that is, to proportion t he 
cattle which each can paſture, but not to Roum, vig. allot a particu- 
lar part of the ground to every one of them for his paſturage; for each 
of them has a right of paſture over the whole common, and therefore 
cannot be reſtrained to a part; and beſides it would be inconvenient, 
ſince that would oblige beth to keep different herds, and be expen- 
ſive; whereas, while they paſture in common, one herdſman may ſerve 
them all; and now, in virtue of the late ſtatute, any of them may 
purſue a diviſion of the commonty, as is elſewhere obſerved b. 


Bu r if the ground is only liable to the paſturage of one neigh- 
bouring heritor for a limited numbet of cattle, he cannot oblige the 
hetitor of the ſervient tenement to divide it; becauſe that would tend 
to his prejudice, for he may freely labour any part of it, leaving ſuf- 
ficient to the other for his ſervitude, of Which liberty he cannot be 
deprived by a diviſion or ſeparate poſlefſion ©: nor can the heritor of 
the ſervient tenement ſue the heritor of the dominant teriement for a 
diviſion, to compel him to accept part of the property of the lands in 
licu of his ſervitude, which probably he eſteems more commodious 
for him; and the rule is, that Alters per alterum non debet thiqua con- 
ditio inferriò, and tho the act for diviſion of commonties ſhould be 
deemed to extend to fervitudes of common-paſture, (which is doubt- 
ed) yet, where only one neighbouring heritor has the ſervitude of pa- 
{turage on the land, it cannot be called a Common. 


THE proprietor of the ſervient ground may open it for coals, ſtone, 
or minerals, becauſe all that is under ground wholly belongs to him; 
and therefore he muſt have power to uſe acts of property relating 
thereto, in order to reap the benefit, the rule in fach caſe being, that 
QAuoties jus alicui conceditur, ea omnia conceſſa videntur, fine quibus jure 
illo uti non poteſt, One that has a right mult have liberty to uſe it. 


A D1$8POsSITION, bearing Common-paſturage in general, will not 
import that ſervitude upon the granter's remaining eſtate, and will 
only carry any common-paſturage that formerly N to the 
lands diſponed, in caſe there was ſuch; and will be a title for preſcrip- 


tion of common: ꝑaſturage upon any ground belonging to the granter, 
or third perſons. | 


Tuts ſervitude, as all others, neceſſarily requires, that the perſons 
claiming it mult have right to lands to which it may be appendant; and 
therefore a burgh of barony, which has neither property in lands or 


houſes, 
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the beſtial, 
but may in- 
ſiſt in a pro- 
ceſs for divi- 
ſion. g 


23. The he; 
ritor of the 
ſervient tene- 
ment, ſubject 
only to one 
in paſturage, 
cannot be ſu- 
ed for a divi- 
ſion of the 
lands, or on 
the contrary, 


34. The he- 
ritor of the 
ſervient tene- 
ment has 
right to all 


things under 
gtound. 


35. The im- 
port of a 
clauſe of 
common: paſ- 
turage in a 
right of lands. 


36. The 
claimer of 2 
common-paſ- 
turage mult 
be heritor of 
a tenement. 


7. If the 

eritor of the 
dominant te- 
nement pur - 
chaſe the ſer- 
vient, or on 
the contrary, 
and thereaſter 
alienates one 
of them, the 
ſervitude can- 
not revive. 


38. Thirlage; 


multures, 
in-town and 
out-town, ſe- 
quels. 


39. Mill- ſer- 


vices. 
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houſes, cannot, even by preſcription, acquire common- paſture on a 
muir belonging to the barony *. | 


Ir the heritor of the dominant tenement purchaſe or ſucceed to the 
ſervient, or on the contrary, the ſervitude becomes extinct by con- 
fuſion ; nor will it revive when the tenements come into the hands of 
different heritors, unleſs in the conveyance it is otherwiſe provided; 
for a real ſervitude is a Quality and Burthen upon one's tenement, 
in favour of another for the conveniency of his tenement, and there- 
fore is loſt when both come to belong to the ſame perſon, the rule 
founded in nature being, that Res ſua nemini ſervit , One's own pro- 
perty cannot be affeted with a ſervitude to himſelf. 


# 


Scrion IV. The Seruitude of Thirlage, 


Tux principal rural ſervitude with us is Thirlage, or an aſtriction 
of lands to a particular mill, for payment of a certain multure, and ſe- 
quels, and Ry ſervices to the mill : Multure is the quantity 
of ſhillin, grain, meal, or flour, 2 to the heritor, or his tackſ- 
man of the mill: Sequels are the ſmall dues payable to the ſervants 
of the mill, termed Bannock, Lock or Knaveſhip: Knave is an old 
Saxon word, which ſignifies Servant. Multure is either In-town, 
due by the poſſeſſors of the lands ſubje to the thirlage, or Out- town 
Multure, payable by ſtrangers without the thirle ; both vary according 
to the cuſtom of each mill. The quantity of In-town multures is, 
for the moſt part, aſcertained in the conſtitution of thirlage. Stran- 

ers, who, without any paction, grind their corns at the mill, are pre- 
ſumed to agree to the ordinary out-town multures. Multures of old 
was only a ſmall conſideration paid at a Mill as a fee for grinding the 
grain, by contract of location-conduction; but now it is an heavy ſer- 
vitude as to lands thirled. In-town multures are likewiſe called In- 
ſucken Multures, becauſe the lands thirled are termed the Sucken, 


Mill: ſervices are the bringing home of mill-ſtones, making, clean- 
ing,or repairing the mill-dams, and water-courſes thereto belonging, c. 


Theſe ſervices are always implied in an aſtriction or thirlage ; unleſs 


40. Thirlage 
conſtituted 
by an aſtricti- 
on of the 
lands, in the 
conveyance 


of the ſame, 


41. Next, by 
one's thirling 
his own 
lands to his 
mill ; this 


in the conſtitution it is otherwiſe provided ; or they may be cxcluded 
by the negative preſcription of freedom, tho' the thirlage ſhould (till 
continue in force as to the multures and ſequels . 


Tx firſt, anda moſt juſtifiable manner of conſtituting thirlage, is, 
where the heritor of the lands and mill conveys the lands, and, in the 
diſpoſition, aſtricts the ſame to his mill; for then the diſponce can- 
not complain of a hardſhip, being fairly covenanted. "This may take 

lace whether the lands are diſponed to be holden of the diſponer 
bimſel, or of his ſuperior, there being no inconſiſtency that lands 
ſhould hold of one ſuperior, and be thirled to another perſon's 


mill. 


Nux Tr, thirlage is conſtituted by the proprietor's thirling his 
tenants to his mill, by enactments of his own court, or other 
deed in writing; for tho' the maxim is, that Res ſua nemini ſer- 
vit, yet the mill is a ſeparate tenement from the land; and here 


the 


* 


Nov. 22. 
24. 1732. 
town of 
Dunſe. 


v L. 28. ff. 
de ſerv. præd. 
urb. 


e Feb. 24. 
1668. Mait- 
land. 


Harcus 
(multures) 
Feb. 2.1686. 
la. Kencon- 
nochy. 


b Decem. 11. 
1666, Earl 
Caſſils. 


© June 29. 
1665. Ky- 
chick. 


« July 13. 
1632. Earl 
Morton, 
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the poſſeſſors of the lands are thirled or aſtricted to the heritor's mill; 
ſo that it is properly a ſervitude on the fruits which do not belong to 
the heritor, but to the poſſeſſors. Thus, a certain proportion of the 
fruits is made payable to the heritor on account of his mill, which 
is in effect a converting part of the rent of the lands into multures. 
This, no doubt, muſt be done with conſent of the tenants, ſince 


otherwiſe they cannot be ſubjected to any other conditions than thoſe 
contained in their tacks. 


Bur the foreſaid maxim takes place, as to the lands in the heri- 
tor's own occupation, or natural poſſeſſion, that they cannot be un- 


derſtood thirled to his mill; and therefore, if he diſpone the mill, 


with the thirlage of omnia grana creſcentia, or the growing corns of 
his lands, Conform to Uſe and Wont, it will only comprehend the 
thirlage of the lands in tenandry, for uſe and wont is excluſive of theſe 
in his own hands, of which no thirlage could, by the nature of the 
thing, ſubſiſt*; ſince none can be under an obligation to himſelf, and 
ſo the clauſe can only be underſtood of the tenants who were liable 
in multures to the mill. | | 


3. IN the fame manner the heritor may thirl his lands to another's 
mill, by any writing importing a thirlage : in this caſe, he in effect 
ſells a part of his rent to the heritor of the mill; for, certainly, he 
muſt give an allowance or deduQtion of the rent to the tenants, on 
account of the multures they become liable to pay to the mill to 
which they are thirled. Where the heritor of the lands thirled ac- 
quires thereafter right to the tithes of the ſame, theſe will not ac- 
crue to the thirlage, being underſtood a Separatum tenementum. 


4. Ir the heritor of the mill diſpone it, with the multures of his 
own lands, as thereto belonging, they are clearly aſtricted to the mill; 
or if he diſpone the mill, with the multures Uſed and Wont, he con- 
veys the thirlage formerly conſtituted upon other mens lands“, that 
were in uſe at the time to pay in- town multures. If he diſpone the 
mill, with the multures of particular lands feued out to others, it will 
be the title of preſcription of thirlage upon thoſe lands, tho no prior 
conſtitution appear ©, but cannot conſtitute it, that requiring a deed 
from the proprietor ; but thoſe lands being expreſsly mentioned, as 
thirled, is a writing ſufficient to found * dan 


ADrsrost rox of the mill of a barony, as ſuch, will not infer a 
conſtitution of thirlage upon the barony, unleſs, by uſe and poſleſſion, 
or enactments of court, the tenants appear formerly to have been a- 
ſtricted; for, tho' it may ſeem, that the poſſeſſors of lands. within 
a barony are naturally ſubje& in thirlage to the mill thercof, yet, 
ſince thirlage muſt proceed by mutual conſent of heritor and tenants, 
unleſs the aſtriction appear by poſſeſſion and payment of in-town 


conſiſtent 
with the 
maxim, res 
ſua nemini 
ſervit. 


42. Likewiſe 
by the heri- 
tor's thirling 
his lands to 
another's 
mill; this 
conſiſtent 
with juſtice 
to his te- 
nants, 


43. And by 
one's diſpon- 
ing the mill, 
with the mul- 
tures of his 
own lands ; 
will a ſimple 
diſpoſition of 
the mill of a 
barony, as 
ſuch, without 
mention of 
the multures, 


. infer a thir- 


lage of the 
barony. 


multures, the poſſeſſors are not underſtood to have been thirled ; and 


therefore no thirlage can be eſtabliſhed by the diſpoſition of the mill 
of the barony d. But where the 550 is clearly conſtituted before, 
a diſpoſition of the mill, as mill of the barony, or with the pertinents, 
carries the multures as pertinents of the mill to which they belong: 


LIIITEN for 


— OO 
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for it will not be preſumed, that one buys the mill without the mul- 
tures. | | 
* 


44. The rule TT is a rule, that preſcription of thirlage, by 40 years poſſeſſion, 

is, that thir- and payment of in-town multures, mult be founded on a title in writ- 

ENT ing *, wherein it differs from other ſervitudes, which require no ſuch * March 14. 
the poſitive = This title of preſcription is, where an aſtriction is made by one — 5 = 
precripuion, that is not proprietor of the lands aſtrifted ; for, if he is, it is a pre- zo. 1667. 


title in wrie- ſent conſtitution, without the aid of preſcription. Thus a diſpoſition Roſs. 
ing; the ſeve- gf the. mill by the ſuperior, containing a thirlage of-the-vaſlal's lands, 
ra" exceprt® will be a title to 2. — thirlage upon them, tho' the ſuperior had 


ets no power to aſtri& thoſe lands, which were the vaſlal's before his diſ- 
poſition of the mill“. e June 29. 
1665. Ky- 
thick. 


Ix like manner, decrees, at the ſuperior's inſtance, before his own 
baron court, againſt his vaſſals for abſtracted multures, or acts of 
court, bearing, that they enacted themſelves in a thirlage to his mill, 
will be a ſufficient ground of 8 But ſuch enactments by 
tenants, or decrees againſt them, will not be a title of preſcription a- 
gainſt the heritor , more than their expreſs conſent would be ſuffici- July 12. 
ent to conſtitute a thirlage againſt him; for preſcription can only pro- f 8 
ceed upon a title, from one acting as proprietor; whereas, in the caſe or _ 
ſuppoſed, the tenants are conſidered only as naked poſſeſſors, whoſe thick. 


deed cannot prejudice the proprictor. 


45. How far THE coming to a mill, and paying in-town multures during 

will thecom- the years of preſcription, will not regularly infer a conſtitution of 

ing to 2 mill, . a . 

and paying thirlage®; for ſuch coming to the mill, and payment, may have been * E. 
in-town mul- voluntary only, and ſo cannot infer a ſervitude, which muſt be ne- , Oe 


| f _ W las. 
ture, or ary ceſſitatis, and founded either on a written obligation, or judicial acts , 


———————————————————————————————_——————————————————H 
- 


— 12 of compulſion; ſince one may forbear ſuch coming to the mill, in 
of ** the ſame manner as he may change his road in which he was accuſ- 
jon from oo tomed to go; ſo that poſſibly it may have 18 from mere fa- 
lage. vour, and not in purſuance of a ſervitude of thirlage. The excepti- 


ons from this rule are, firſt, That uſe of coming, during the years of 


preſcription, to mills that were the king's property, will conſtitute a 


thirlage without any title in writing; becauſe it is preſumed the king's 
evidences are loſt*, and which, for the ſame reaſon, is ſufficient, in 
mills that belonged to eccleſiaſtics i, ro infer aſtriction. 2. The pay- 
ment of dry multures, during the years of preſcription, infers an 
aſtriction s, for that cannot be aſcribed to any other cauſe than the 
ſervitude. Dry multure is, where a liquid ſum, or quantity of grain, 
is yearly paid, in name of multure, for the lands, without regard to 
the extent of the increaſe, and even tho? there ſhould be no crop at 


all; but it can go no farther than the ſtated Quota, for the party there- 


on may carry his corn to what mill he pleaſes ; fo that it is an aſcer- 
taining the thirlage to a certainty, which otherwiſe depends upon the 
ebay of the grain ſubject thereto. 3. The uſe of coming to a mill 

or 40 years, and paying in-town multure without interruption, by 

oing avowedly to other mills, is a ſtrong preſumption of a thirlage ; 
for if it had been purely voluntary, the party would have paid only 
out-town multures, ſuch as ſtrangers do ; and therefore, it this be 
conjoined with the performing mill- ſervices, or with any act of court 


againſt 


e Feb. 5. 
1635. Doig. 
Jan. 8.1662. 
Stewart. 

f Jan. 2. 
1740. Max- 
well. 

8 July 23. 
1675. Kin- 
naird. 


« June 1745 


Murray of 
Broughton 
contra Mac- 
Culloch of 
Ardual. 

b June 29, 
1665. Ky- 
thick, 


© Jan. 14. 
1706, Hal- 
kerſton. 
Decem. 23. 
1709. feuars 
of Dunduff. 
Jan. 28. 
1717. Miln- 
hall. Jan, 
21. 1681. 
Grierſon. 


4 Jan. 21. 
1681. Grier - 
ſon. 


e Fount. Jan. 
17. Feb. 1. 
1670. Hal- 
kerton. 


f Jan. 25. 
1718. Miln- 
hall. Feb. 26. 
1718. id. 
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againſt the heritor of the lands, it will infer an aſtriction, tho' there 
be no expreſs conſtitution of the thirlage in writing, and that even in 
the caſe of mills belonging to ſubjects . 


WHERE thirlage is claimed upon preſcription, the going to other 
mills ſometimes will not infer interruption, if the defenders came or- 
dinarily to the mill in queſtion, and paid in-ſucken multures*; becauſe 
there happen abſtractions in all thirlages; but, if they abſtracted for 
an year together without challenge, or inſtruments were taken by them, 
upon their withdrawing, that it was to preſerve their liberty, and 


prevent their being concluded by preſcription, I conceive it would be 
a ſufficient interruption. 


Tur natural import and deſign of thirlage was only, that the poſ- 
ſeſſors of the lands aſtricted ſhould be bound to grind all corns they 
conſume for the uſe of their families, at the mill to which they are 
thirled; but not that they ſhould grind corns which they are not to 
conſume, or pay multures for corns which they grind not. And there- 
fore, if the lands are ſimply thirled to the mill, or if the conſtitution 
mention Grindable corns, it extends no farther than to ſuch as the 
poſſeſſors have occaſion to grind for the uſe of their families*; but 
they muſt not elude the thirlage, by ſelling their corns, and buying 
meal for their families, that being fraudulent ; but they may freely 
diſpoſe of the overplus, or what is more than ſufficient for their fa- 
nite; as likewiſe, if there be particular kinds of grain thirled, the 
reſt is free, and may be diſpoſed of, or grinded for out-town multures. 


THriRLAGE of Omnia grana creſcentia, or of all corns growing on 
the ground thirled, is more rigid, but it will not extend to the tithes, 
unleſs the perſon that conſtituted the thirlage was titular, or that pre- 
ſcription has run againſt the titular, upon a conſtitution by the heritor 
of theW hole grains without exception ; for preſcription requires only 
a title @ non | lu and the heritor is ſuch as to the tithesd. Nor will 
thirlage of grana creſcentia, or the growing corns, extend to ſeed or 
horſe-corn, for the uſe of the cattle that labour the ground, and for 
ſowing it; and, betwixt maſter and tenant, it will not affect the farm- 
duty payable to the maſter for his rent, provided it is payable in grain, 


but it is otherwiſe if the farm is payable in meal ; and between a ſu- 


perior, who is heritor of the mill, and his feuars thirled thereto, all the 
growing grain on the ground, either of the feuars or of their tenants, 
is ſubje& to the ſervitude, which therefore includes the heritor's 


farm ©, but not ſeed and horſe-corn, nor tithes, if the heritor was not 
titular of the ſame. 


Tno', where the Growing corns, or grana creſcentia, are thirled, 
the perſons aſtricted muſt pay multures for all their corns that grew 
upon the lands, with the foreſaid exception; yet, upon payment of 
multure without the knaveſhip, or other ſmall dues, which are truly 
payable for the ſervants wages, they may ſell the overplus, beyond 
what they conſume in their families, but cannot grind it at other 
mills, for that were a plain infraction of the thirlage f. If they con- 
ſume their whole growing corns, what they uſe more is nat thirled 
in this kind of thirlage, which is of the growing corns only. 


A THIRLAGE 
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46. What 
will infer an 
interruption, 
to prevent 
preſcription 
of thirlage. 


47. The na- 
tural import 
of thirlage 
concerns on- 
ly all corns 


the perſons 


ſhall con- 
ſume for the 
uſe of their 
families. 


48. The thic- 
lage of om- 
nia grana 
creſcentia, 
or all the 
growing 
corns. 


39. The aſ- 
triction of 
invecta et il - 
lata, or of 
ain brou 
Se _ 
ſucken. 


go. One can» 
not be liable 
in double 
multure for 
the ſame 
corns. 


£1. Thirlage 
of invecta ct 
lata ordina- 
ry in borows. 


$2. An ex- 
emption 
from thirlage 
by a diſcharge 
of it,or grant 
of the lands 
with mills 
and multures. 


53. A diſpo- 
ſition of 
lands, with a 
Reddendo 
uu omni a- 


10 onere, 
does not in- 


fer it. 


688 An Inſtitute of the Laws of ScoTLAanD. Book II. 


A'THIRLAGE of Invefta et Tilata comprehends all corns brought 
within the lands thirled, tho not growing thereon, that I hole fire and 
water there, i. e. that are ſtceped or dried on the kiln within the thirl, 
and eſpecially what is baked or brewed, tho' not malted there, as the 
poſſeſſion or conſtitution varies. The Steeping is meant the making 
of grain into malt, the Kilning is the drying it, or other corns for 

inding. If meal or grund-malt is brought within the thirl, and 
Cd again in kind, it falls not within this thirlage ; but does, if ma- 
nufactured into bread or ale, for otherwiſe it ſhould elude the thir- 


lage, and render it ineffectual, whereas the ſame extends to what is 
baked or brewed *. 


In caſe thoſe who are aſtricted, as to invecta et illata, buy corns 
growing within the ſucken, thirled to the ſame mill, which had paid 
multure, as growing corns, they are not ſubje& to a ſecond multure 
for the ſame, as inveda et illata; becauſe, upon payment of the firſt 
multure, the corns may freely be diſpoſed of : but, in this caſe, th 
are ſubject to the ſmall dues for grinding“; for, as hath been ſaid, 
ſuch corns, when ſold, are liable to the multure, but not to the 


ſmall dues, which therefore they are juſtly ſubjected to at grinding. 


TH1s thirlage is moſt ordinary in mills belonging to borows royal, 


® ſune 28. 
1628. Halk- 
burn. Gilm. 
July 1663. 
Forbes. Har. 
(multures) 
Nov. 1682, 
Earl Caſlils, 


bDecem. 24. 
1680, Ram- 
ſay. Hume 
deciſ. 30. 


and likewiſe to burghs of barony and regality, that the inhabitants 


there may be liable for the multures of the corns they conſume in 
their families, or by vending ale; or rather, that bakers and brewers 
may be ſubject thereto. By thirlage of the town, and lands of a Burgh 
of barony, not only the grana creſcentia, but likewiſe the inhabi- 
rants were found aſtricted as to malt conſumed in the town, for there 
could be no other meaning in thirling the town; but it was not ſuſ- 
rained as to what was baked or brewed, which regularly falls within 


the thirlage of invecta ef illata, in reſpect of the uſe and cuſtom that 
only concerned the malt, as above e. | 


AN exemption from thirlage, duly conſtituted, may be granted b 
a diſcharge or renunciation of the ſame from the heritor of the mill, 


c July 18. 
1746. Mac- 
Kie, 


A moſt ordinary way of obtaining an immunity, is by a diſpoſition of 


the lands, with Mills and Multures, or Cum molendinis et multuris, 
which, in rights from ſubjects, tho' it is only in the Tenendas, is ſuf- 
ficient ; becauſe, ſince thereby they hold their lands, with the mul- 
rures of the ſame, they cannot be liable any longer to pay multures 
to the granter's mill. But, in charters from the crown, ſuch clauſe in 
the Tenendas will not do; for the particulars in that clauſe are not ſpe- 
cified in the ſignatures reviſed by the barons of exchequer, but only 


thereafter ingroſt by the writer of the charter in courſe, who may 
put therein what he pleaſes, 


A D1sPos1T10N, with a feu-duty, payable to the granter, *in full 4, 


of all demands, out of the lands,” or Pro omni alio onere, will not in- 
fer an exemption from thirlage to the diſponer's mill, formerly conſti- 
tuted, even tho' it contain abſolute warrandice ©; becauſe the Red- 
dendo is only for the lands, and the warrandice concerns only eviction 
of them, but does not extend to ſervitudes affecting the ſame. 


FREEDOM 
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june 22. 
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Fount. Feb. 
28. 1684. 
MacDowal. 


fAT. Dav. 2. 
E. 27. 
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FREEDOM from thirlage will likewiſe be obtained by preſcription 
of liberty, when the poſleflors of the lands have, for the courſe of 
forty years, wholly withdrawn from the mill, without legal inter- 
pellation by the heritor or tackſman of the mill; but preſcription 
will not be effectual for an immunity, where the party, by his owh 


charter, is thirled ; for none can preſcribe againſt the title of his poſ- 
ſeſſion. 


Tur effect of thitlage is, that the poſſeſſors are liable for the in- 
town multures and ſequels, and ſervices aforeſaid; and, if they ab- 
ſtrat, may be purſued for Abſtracted Multures: but theſe preſcribe 
in five years, as to the mean of proof by witneſles*, and thereafter can 
only be proved by the party's oath ; and in this action, the bannock, 
or other ſmall dues for the ſervice of grinding, are claimable as well 
as the multure, becauſe the ſervants are ſtill attending; with the a- 
bove exception, where the parties are at liberty to ſell their overplus 
grain on payment of the multure, without thoſe dues. The heri- 
tor is not liable for his tenants abſtractions, for the ſervitude affects 
the truits, and fo can only ſubject the owner of them; and indeed the 
abſtracting is a delinquency; for which only the offenders mult an- 
ſwer, unleſs the maſter gave a warrant to the tenants to withdraw, for 
then it is his own deed. | 


Corns may be ſummarily ſeiſed by tlie heritor or tackſman of 
the mill, while in carrying to another mill, without hazard of ſpuilie; 
and it has been found, that the ſeiſer is not liable to reſtitution, if 


it is the eſtabliſhed cuſtom of the barony, that corns fo ſeiſed, or de- 


prehended in the act of abſtraction, are forfeited ©, and which is con- 
form to the opinion of the learned Craig: but I conceive ſuch cuſ- 
tom cannot juſtifie an act of oppreſſion oY this kind; for the by-laws 
or cuſtoms of a barony, or any corporation, cannot be effectual, 
when they arc contrary to the common law of the country ; which, 


a cuſtom of forfeiting the corns to the millet, for attempting to grind 


them at another mill, is. And indeed it is againſt the principles of com- 
mon juſtice, and the inviolable law of nature; there being nothing 
due to the miller but the multure, and to allow him, in place of that, 
to ſeiſe and retain to himſelf the whole ſtock, were highly abſurd, 


Ox cannot build a mill within his lands that are thirled, on pre- 
terice to get voluntary multures from ſtrangers; becauſe it is againſt 
the nature of thirlage, whereby the lands aſtricted have not the privi- 
lege of mills, and it might ſerve for a cover to abſtractions: ſuch 
mill may be ſummarily ſtopt while a-building, or before it is 48 
hours a going mill, but thereafter it can be demoliſhed only by or- 
der of la we. 


IT is practiſed in ſome places to hold courts for multures upon 
the lands thirled, tho' not belonging to the heritor of the mill, either 
in property or ſuperiority; but this is altogether irregular, the rule 
being that, Extra territorium jus dicentt, impune non paretur, none 
can exerciſe acts of puny without the bounds of his territory; 


and this is the expreſs preſcription of our old law * ; wheretore, in 
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ſuch caſes, the perſons aſtricted can only be purſued before the ſhes 
rif of the county, or court of ſeſſion, for abſtractions. 


Ix the mill is not capable to ſerve the ſucken, tho only by acci- 
dent or temporary inſufficiency of the mill, thoſe liable to the thir- 
lage, grinding their. corns in the mean time at other mills, after wait- 
ing 48 hours at the mill of the thirle, without being ſerved, are free 
from the ſucken-multures, and other dues ; becauſe thirlage implies 
à contract containing mutual obligations, whereby, as the poſſeſſors 
of the ſervient tenement, or lands thirled, are bound to bring their 
corns to the mill to be grinded thereat, and to pay the in- ſucken mul- 
tures; ſo the proprietor of the mill, which is the dominant tenement, 
is obliged to — it in repair, and ſufficiently furniſhed for the ſer- 
vice required, and to grind their corns; nor muſt his default, or even 
accident in that reſpe&, be prejudicial to them. But it may ſeem, 
that they ought not to profit therethrough, and therefore be liable to 
the o 
multures at other mills, that being a part of the rent due to the he- 
ritor of the mill to which they are thirled, as was found by an old 
decifion®*: but the lords of ſeſſion, in a late caſe vigorouſly argu- 
ed, did not judge that a good reaſon for burthening the vaſſals with 
payment to the mill of the thirle, of what the out- town multure, paid 
at the other mills, fell ſhort of the thirle-multures they were liable 
to; and indeed, if the damage done to the grain, by carrying it to 
the mill of the thirle, and back again, with the trouble and expence 
by the diſappointment, is brought into the account, the perſons 
aſtricted are loſers, when, in ſuch caſc, they grind at other mills at 
the rate of out- town multures. 


Ir the mill become quite ruinous, there is no doubt, but the thir- 
lage ceaſes, ſince there can be no ſervitude where there is not a do- 
minant tenement : but it will revive, when the mill is rebuilt. And 
it would ſeem reaſonable, that, in the mean while, the heritor of the 
mill ſhould have the overplus of the thirle-multures, viz. what the 
{ame exceed the multures paid by the perſons aſtricted at the other 
mills, that being a part of his rent, and the above caſes do not ſtand 
in the way; for, in the ſuppoſed ſtate of the mill, they meet with no 
trouble, expence or diſappointment. 


lus of the thirle-multures, more than they paid of out- ſucken 


THrIRLAGE carries right to the mill- ſervices, unleſs, either by pac- 


tion or preſcription, the heritor of the thirled lands has obtained 
freedom therefrom, as is above mentioned. 


Turs, and all other ſervitudes, require poſſeſſion to their eſta- 
bliſhment, and are extinguiſhed by the heritor of the dominant te- 
nement's diſcharge of the thirlage, even in prejudice of ſingular ſuc- 
ceſſors in the lands formerly thirled ; and by preſcription of liberty. 
But, as above, tho' in the negative ſervitudes, as all the borow-ſer- 
vitudes are, the heritor of the ſervient tenement mult do ſome act re- 
pugnant to the ſervitude, before he can commence ſuch 22 


of liberty a; yet, in the poſitive ſervitudes, of which thirlage is one, 
40 years forbearance is tufficient*, 
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e Feb, 27. 
1668. Mait- 
land. Feb. 
and June 
1736. Lock- 
hart contra 
fewers of 


Cleughmill, 


J L. 6. ff. de 
ſerv. præd. 
urban. 

L. pen. l. de 


ſervit. 


bd Coke 2. 


inſt. 705. 


© 5 Eliz. c. 
13. 3 and 4 
Will. and M. 
c. 12. 7 and 
8 Will. III. 
c. 29. 7 and 
8 Will. III. 
c. 16. 1 Geo. 
I. c. 10. 

c. 48. 

d 5 Eliz. 

c. 13. 

8 and 9 
Hen. III. 

c. 16. 

f 6 Annz 
8. 5. 


g Coke 2. 
inſt. 701. 


h 22 Hen. 
.. 


part, (according to old Bracton ) the 
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Obfervati ons upon the Law of England, in relation to the Premiſes, 
THe predial ſervitudes in uſe _— the Romans are, for the moſt 
a 


vil law, from which our law differs very little; and therefore, what 
is ſaid thereon in the foregoing title may be ſufficient. Only, ſince 
his time, divers regulations have been introduced touching high-' 
ways, and becauſe the keeping them in repair tends much to the 
mutual intercourſe of the ſubjects; and to the encouragement of trade 


_ commerce, I ſhall take notice of ſome material points on that 
ead. ay h | 


THr freehold of highways and bridges is in him that hath the 
freehold of the ſoil adjoining, fo that they may be juſtly deemed a 
common ſervitude impoſed thereon for the public good* ; they are 
under the care of the ſurveyors of the highways. 57 common law, 
the occupiers of lands, within each pariſh, ought to repair the high- 
ways; but divers ſtatutes in aid of the common law have been made, 


me in England as by the ci- * 


. The re- 
ſervi- 
tudes for the 
oft part the 
ame in Eng- 
land as by 
the civil law, 
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2. The free · 
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ſoil ; the pa- 
riſhonets, by 
common law, 
bound to re- 


ſetting forth the manner of chuſing ſurveyors and their qualifications, fut them; 


their duty in repairing highways and bridges, in gathering a rate for 
that purpoſe, and in paſſing their accounts, all which may be known 
from the ſtatutes themſelvese: I ſhall only take notice, that the ſur- 
veyors may dig for gravel or ſand in any man's lands within the pa- 
riſh, for the amendment of the highways, provided iy do not 
dig in the houſe, garden, orchyard or meadow of any perſon *. 


THe juſtices of peace, at their quarter ſeſſions, may widen any 
highways to eight yards in breadth, and, by a jury, aſſeſs a recom- 
pence to the owners of the ground to be paid by thoſe who ought 
to have repaired the highway, but they cannot pull down any houſe, 
or take away any ground from a garden*®, Since, by the act, eſta- 
bliſhing juſtices of peace in this country, they are declared to have 
the ſame powers as thoſe in England i, it would ſeem, that they may 
follow the fame courſe with us, unleſs it ſhall be thought, that this 
communication of powers mult be limited to matters concerning the 
preſervation of the public peace. 


Tux reparation of decayed bridges, by the common law, could 
not otherwiſe lie upon particular perſons, than by the tenure of their 
charters, or preſeription; and if there was none ſuch, it was incum- 
bent upon the inhabitants of the county or town where the bridge 
lies. None can be compelled to make new bridges, where never any 
were before, but by act of parliament ?-. This matter is much 
cleared by ſtatutes: thus, the juſtices of peace, at their quarter ſeſſi- 
ons, ſhall inquire what town, pariſh or perſons are bound to make or 
amend ſuch decayed bridges; and, if found, they may award proceſs a- 
gainſt them to rebuild or repair the ſame. And it it cannot appear, who, 
by their tenure or preſcription, are bound to do it, then they have pow- 
er to tax or rate all the inhabitants at ſuch ſum of money as they ſhall 
judge reaſonable for that purpoſe, and to appoint collectors for in- 
gathering the ſame, and ſurveyors to fee the bridge repaired, to whom 
they may allow ſuch coſts and charges as they ſhall ſee conveni- 
entb: by Inhabitants, in the act of H. VIII. are meant houſe- hold- 
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ers, living within the county or town, or ſuch, tho' not living with- 
in the ſhite, as have lands there, in their own manurance*®: this act is 
explained by the lord Coke; and is enforced by the later one *, and 
N the money, aſſeſſed upon each town or pariſh, is ordained 


to be levied by the conſtable, and paid to ſuch perſon as the juſtices 
ſhall appoint, and the aſſeſſments are to be levied by diſtreſs and ſale 
of the goods of the perſons in default; and all matters concerning the 


reparation of bridges or highways ſhall be determined in the coun- 


ty, and not removed by Certiorari. 


WHERE highways or bridges cannot be repaired by the ordina- 


ry courſe appointed by the laws and ſtatutes of the kingdom, the 
land-holders, in thoſe places where ſuch roads or bridges are, may 
obtain an act of parliament, (to the effe& after mentioned) authoriſ- 
ing truſtees, therein named, to erect gates or turnpikes, in or acroſs 
ſuch highways or bridges, and to exact certain tolls or duties therein 
limited, before any horſe laden or unladen, coach, chariot, waggon, 
or other carriage, ſhall be ſuffered to paſs thro' the ſame, and the 
money ſo to be taken is veſted in the truſtees, to be applied for re- 
pairing the bridges or roads: it may be levied by diſtreſs of the hor- 


ſes, carriage, or goods, upon which the ſame is impoſed, or of any 


other of the parties goods, which may be detained untill the toll be 
paid ; and, if not paid within ten days, they may be fold, returning 
the overplus to the owners, if any ſuch be, upon demand, after ſuch 
toll and reaſonable charges are ſatisfied, 


IF any perſon, ps renting or derne lands near to ſuch 
turnpikes, ſhall knowingly ſuffer any to paſs thro his grounds, with 
any coach, &c. whereby the payment of the toll ſhall be avoided, 
ſuch perſon being convicted, by the oath of one credible witneſs, be- 
fore one juſtice of the peace, ſhall, for every ſuch offence, forteit a 
limited ſum of money, to be levied by diſtreſs and fale of his goods, 
and the party cluding the toll is liable to the like penalty; but if 
one has occaſion to return thro' the ſame turnpike, at which he had 


paid toll the ſame day, he ſhall not be charged with toll anew. 


Tux truſtees are impowered to dig gravel, or other materials, in 


any common or waſte, for the uſe of the highways, without paying 
any thing for it: and if none ſuch can be conveniently had, then 
out of any Several-grounds of any perſon, paying theretor what the 
truſtees ſhall adjudge neceſlary ; and, if the party is not ſatisfied there- 
with, the juſtices of peace, at their next quarter- ſeſſions, ſhall ſettle 
the ſame, and the truſtees are impowered to remove annoyances out 


of the highways thro' the adjoining grounds. 


SUCH privilege is granted commonly for the term of 21 years, 
and the reſpective ſtatutes indulging them are, in the main, to the ſame 
effect“; and, in order that the highways may he ſpeedily repaired, 
the truſtees are impowered to aſſign over the toll or duty for the whole 
term, or what part of it they ſhall think fit, for ſecurity of the ſums 
to be borrowed for that purpoſe, to ſuch perſons who ſhall advance 
or lend the fame, and ſometimes they are impowered to let the toll. 


ALL 
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ALL perſons liable by the law to repair ſuch roads, intended to 
be repaired by ſuch ſpecial ſtatutes, ſhall remain till chargeable, and 
are bound to do their reſpective works in the pariſh in which the ſaid 
highways lie, as formerly, which is ſix days in the year®, 


CARRIAGES of materials for amending the road, of dung or 
other compolt for manuring the ground, of hay or corn in the ſtraw 
to be laid up, or of things employed in husbandry, are not charge- 
able with the toll or duty ; nor ſhall any toll be taken for horſes or 
cattle going to or from water, paſture, or to be aired, or for any 
poſt-horſe carrying the mail, or for the horſes of ſoldiers paſſing upon 
their march, or for the carriages attending them, or for böte tra- 
— with vagrants ſent by paſſes; nor in paſſing to or from church: 
and all coaches, and 1 on desde ſhall paſs and repaſs toll- 
free on the days of election of members of parliament for the county. 


Tuls uſage of erecting gates or turnpikes, for collecting tolls or du- 
ties towards the repairs of particular highways and roads, has not been 
practiſed with us in former times; but lately an act of parliament was 
obtained in relation to the highways in the county of Haddingtoun * ; 
which, in the principal points, agrees with thoſe ordinarily granted 
in England, but in ſome particulars differs : thus, three of the truſ- 
tees are generally declared a Qyorum, but here ſeven are required; and 
as the toll or duty varies, according to the rate impoſed by the re- 
ſpective ſtatutes, ſo here the truſtees have power to leſſen the Quota 
Hecified in the act from time to time; and the penalty on perſons 


permitting paſſage thro their private grounds is 20 5. Sterling, as like- 


wiſe it is on perſons unloading their goods, or taking off horſes, &c. 
to avoid payment of the toll. And whereas by the other acts, for con- 
tinuing a ſufficient number of truſtees, ſeven or more of them may e- 
le& others in the room of thoſe who ſhall be removed by death or o- 
therwiſe, or refuſe to act, here every perſon intereſted in lands, in his 
own or his wife's right, of 100 J. valued rent, and the eldeſt ſons of 
ſuch as have lands valued at 300 J. are, eo ipſo, intitled to be truſtees: 
the truſtees may compound with travellers by the year, and, if nam- 
ed in the commiſſion of the peace, may act as juſtices for putting the 
ſtatute. in execution. Carriages of fiſh, eggs, lintſced, linen or wool- 
en-yarn, or cloth, are toll free. If the roads ſhall be fully repair- 
ed, and the money borrowed for that purpoſe repaid before expira- 
tion of the term, which is for 21 years, the toll ſhall ceaſe. 


I ﬆHALL now proceed to mention ſuch ſervitudes as were not in 
uſe, or at leaſt very little accuſtomed among the Romans, but are in- 
troduced by modern uſage, as a right of putting beaſts to paſture in 
another man's ſoil: this is a ſervitude due from one manour to ano- 
ther, and, in the law of England, comes under the denomination of 


Common of paſture, ſo called becauſe the fecding of beaſts in the land 
is common to many. 


Como of paſture is fourfold, 1. Common Appendant to 
arable land, viz. for beaſts Commonable, as horſes or oxen that ſerve 
to plow the land, or cows and ſheep to compoſt it, or to make 
dung for improving the land. 2. Common Appurtenant, viz. for 

| Nnnnnnnn beaſts, 
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beaſts, whether commonable or not commonable, as ſwine, goats, 


and the like. Common Appendant muſt be time out of mind, and 
cannot be created at this day, nor can it be appendant to a houſe : tho 


tit is of its own nature without number, ſince one muſt have ſufficient 


aſture for his beaſts ; yet it may be limited to a certain number of 
ſts by uſage: Common: Appurtenant may be created at this day 

by grant*. third kind of Common. is by reaſon of Vicinage or 
N eighbourhood, viz. where the tenants of two lords, ſeiſed of two 
towns next to one another, have uſed, time out of mind, to have 
common promiſcuouſly and proportionably to their extent of common 
on both ſides, for all manner of beaſts commonable. It differs from 
the other commons, for that no man can put his beaſts therein, but 
they muſt go thither of themſelves by reaſon of werny' In this 
caſe one may incloſe againſt the other, tho' it has been fo uſed time 
out of mind, for ſuch common is but an excuſe for treſpaſs. The 
laſt is common in Groſs, which appertains to no land, and muſt be by 


- writing or preſcription. 


14. How far 
the lord of 
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be excluded 
from the uſe 
of the com · 


mon . 
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16. Common 
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Ir one, by preſcription, claim any manner of common in another 


man's land, and that the owner of the land ſhall be excluded to have 


paſture, this is a preſcription or cuſtom againſt law, and void; for 
it is againſt the nature of the thing, and the very name imports that 
the owner of the foil ſhall have reaſonable profits in the common, and 
this is underſtood implied in the original grant; but a man may pre- 


{cribe to have Us ofa paſturam, and exclude the lord of the ſoil from 
feeding his cattle there ©, 


Ir a commoner ſurcharge the common, or put in more beaſts than 
he ought, the lord may diſtrain them: and, by ſtatutes, the lord may 
incloſe part of the waſte woods and paſture, and diſcharge it from be- 
ing common, if he leaves common ſufficient, but it muſt be made Se- 
veral by a defence; and if the tenant's cattle ſtray into that part, in 
default of a ſufficient incloſure, he is no treſpaſſer . If the tenant, 
at the time of ſuch incloſure, has ſufficient common left him in the 
reſidue, and the reſidue becomes afterwards inſufficient, the improve- 
ment by incloſure remains good. If the lord leaves not ſufficient 
common in the reſidue, the commoners may break down the whole 
incloſure, becauſe it ſtands upon the ground which is their common: 
and where the aſſize find that there is not ſufficient left for the com- 
mon, they ought to ordain what is ſufficient, ſo as the lord may in- 
cloſe the remanent. The ſtature of Weſtminſter ſhall not only bind 
the lord's tenants, but the neighbours alſo, who claim common of 
paſture as appendant or appurtenant to their tenements s. 


THERE is likewiſe a common of Turbary, viz. a licence to dig 


turf upon another's ground, or in the lord's waſte, but the owner 


of the ſoil cannot be excluded: it muſt be appendant to a houſe, for 
turfs are to be burnt in the houſe. There is likewiſe, a common for 


liberty of digging coal, gravel, ſand, &c. in another's ground b. 


Wr call common of paſture Common Paſturage, and it includes 
feuel, feal, and divot, according to our terms, . e. liberty of digg- 
ing turf for the fire, and feals and divots on the ſurface of the ground, 
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uſed toward covering the houſes; but theſe may be ſepatated from 


common paſturage, by the terms of the grant, or nature of the poſſeſ- 
ſion, and the heritor ſubje& to it may improve or ineloſe part, leav- 
ing ſufficient to the commoners for their ſervitude upon the reſidue, 


: 


CoMMoN of Eſtovers is a ſervitude frequent in England: Eſtovers 
(from Eſtover, an old French word, to ſuſtain or nouriſh) imports 
things which concern the maintenance or aliment of a man in food, 
cloaths and habitation; but, as a ſervitude, it is reſtrained to woods, 
and is a right of taking timber out of another's woods, for Houſe-bote, 
Plough-bote, and Hay-bote. Houſe-bote is a right of taking timber 
for building or repairing the houſes upon a farm, or for burning in 
the houſe: Plough-bote, for making or repairing ploughs, carts, har- 
rows; and Hay-bote, or Hedge-bote, is a right to take wood to re- 

. *, If one have 
eſtovers to burn in his houſe, he cannot ſpend any of them in new 
additions or new chimneys to his houſe ; but if the houſe be thrown 


down by wind or other accident, or falls by the default of the own- 


er, he may rebuild it in the ſame place and form as before, and ſhall 
have the ſame eſtovers continued to him ; becauſe the land, which is 
the foundation of the houſe, continues*, Such ſervitudes may take 
place with us, and to the ſame effect. | 


WHERE a man has a water-courſe, which runs thro” his ground, 
he may divert it from running upon his neighbour's lower ground, but 
he cannot, by diverting a ſtream of water, turn it upon his neighbour's 
ground or houſe, for that would be a treſpaſs. If an antient wa- 
ter-courſe goes to one's mill or houſe for his uſe, his neighbour can- 
not divert it, tho" upon his own ground, from taking the former 
courſe; and, if he does, action upon the caſe will lie at the ſuit of 
the owner of ſuch mill or houſe, this being to his damage *, 


Ir one has the upper rooms in an houſe, and another has the foun- 
dation and lower rooms, and the upper rooms are out of repair, the 
owner of the lower rooms ſhall have action againſt him to repair the 
fame; and the like will hold, if the lower rooms are out of repair, at 
the ſuit of the owner of the upper rooms, that it may be kept ſuffi- 
cient for ſupporting his houſe. And every man, of common right, is 
bound to ſupport his own houſe fo as it ſhall not be an annoyance to 
to his neighbour . 


Ir a man erects a houſe which overhangs his neighbour's houſe, 
the owner may deject it before any damage happens, to prevent the 
prejudice , that being a private Nuſance, which he is not bound to 
ſubmit to. e 


THERE is ſuch a predial ſervitude in England as that of the multure 
of a mill, which is the toll that a miller takes for grinding the corn. 
J do not find much faid in their law touching it, and I conceive it 
does not take place in ſo high degree as with us, where it is a conſi- 
deration paid to the heritor of the mill, or his leſſee, far exceeding the 


labour in grinding, for which laſt, the {mall dues, called the Bannock 


or Knaveſhip, are paid to the ſervants as wages for their labour. 
- The 
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The multure, or other dues, vary according to the cuſtom of each 


mill. | 


By the law of England, where one has a mill on his own ground, 
he has no action againſt his neighbour who builds another mill upon 
his grour d, tho' thereby the profit of his mill be diminiſhed ; for every 
man may lawfully ere& a mill upon his ground, but he cannot divert 
a running water from his neighbour's mill, or draw away the ſtream, 


ſtop it, or make too great a quantity of water to run to his mill, by 


which his neighbour receives damage, ſo that his mill cannot grind 
as much as it uſed to do®, | 


IT is a perſonal privilege to the king, that he can compel all the 
tenants, within his manours, to grind at the prerogative-mills apper- 
taining thereto, and which no other lord has, otherwiſe than by te- 
nure, grant, or preſcription ®, 


IF it was the cuſtom for all the inhabitants to grind at the lord of 


the manour's mill, and not elſewhere, any tenant may, notwithſtand- 
ing, ſet up a mill on his own ground out of the manour ; but muſt 
not perſuade any of the tenants or reſidenters within the manour to 
grind thereat, or take any griſt out of the manour to his own mill ; 
and, if he does, a prohibition will lie, but the mill cannot be order- 
ed to be deſtroyed ; for that can only be done where it is erected 
within the king's manour, to the prejudice of the prerogative-mill ©, 


ON cannot erect a houſe on his own 2 ſo as to ſtop the 
light of his neighbour's houſe, which he has had by preſcription, 
or ſo near his neighbour's houſe as that the rain ſhall fall and drop 
thereon l. 

Tuosg T r hold in the main with us, only the ſervitude of 
thirlage is moſt frequent, and much heavier than ſeems to obtain in 
England, as above. As to ſtopping lights by a new building, I 
have, in the foregoing title, obſerved, that the ſame may be done; 
nor will it alter the caſe, that the owner of the houſe has poſſeſſed 
them time out of mind; but, to be ſure, one cannot build his houſe 
ſo as the rain water ſhall fall therefrom on his neighbour's ground. 
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